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This thesis is aimed at analyzing the biopolitics attempts at controlling and regulation pregnancy, with a focus on pregnant mentally disabled women. These women can, in several legal orders, become subjected to compulsory care aimed at providing care for the women themselves, but also for the fetus. This research then examines this practice, using a Foucauldian lens to analyze several of the concepts important in Foucault’s work: I focus on the governance of pregnancy and pregnant bodies using the theoretical framework on different power models and subject formation. Additionally, the governance of pregnancy and pregnant bodies is analyzed through an account of power-knowledge relations that have, over time, allowed for the fetus to become a subject, to move from something obscured and unknown to something that can be studied and known. This formation of the fetus subject entails a shift in the woman’s role towards her pregnancy, in which responsibility and rationality are leading principles. Expectation of responsibility and rationality simultaneously influence how mentally disabled women could have become a differentiated group, in need of disciplinary measures such as compulsory care to order them to take their responsibility regarding their pregnancy. The Wvggz, the Dutch law on compulsory mental healthcare, functions as a case study in this thesis for the Foucauldian notion of biopolitics. The Wvggz, as this thesis illustrates, encompasses the concepts related to biopolitics, making it an excellent example of a biopolitical tool aimed at regulating and disciplining subjects in order to preserve the health of the population. 
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Introduction

Compulsory mental healthcare is a common phenomenon in several countries. In the Netherlands, compulsory mental healthcare has been embedded in legal order since 1841, when the Krankzinnigenwet (the Lunacy Act, 1841) was adopted. [footnoteRef:1] The Krankzinnigenwet allowed for the compulsory confinement of people who showed abnormal behavior. It was replaced by the Wet bijzondere opnemingen in psychiatrische ziekenhuizen (the Law on special admissions to psychiatrichospitals) in 1994, which also allowed for the compulsory confinement of persons with a mental disorder, but sought to provide them with a better, less hierarchical position towards their doctor or care givers by adding, for instance, the right of complaint against the board of the institution. The law solely allowed for psychiatric institutionalization; compulsory care outside of an institution was not yet possible and was considered difficult to achieve. [footnoteRef:2]  [1:  Compulsory mental healthcare, or compulsory care in general, refers to the involuntary treatment of patients. In this thesis, these are patients with a mental disorder]  [2:  Kamerstukken II, 27289 no. 3, Memorie van Toelichting: wijziging van de Wet bijzondere opnemingen in psychiatrische ziekenhuizen (voorwaardelijke machtigingen), 2] 

In 2020, the Wvggz (Wet verplichte geestelijke gezondheidszorg, or Compulsory Mental Healthcare Act) replaced the former law. In line with the preceding law, the Wvggz allows for compulsory mental healthcare to those with a mental disorder, when their behavior harms themselves or another person. Though a seemingly uninteresting section of law at first sight, at least from a feminist perspective, small paragraphs in the law’s explanatory memorandum reveal a meaningful change in this law: the law recognizes the fetus inside a pregnant woman’s body as being ‘another person’. This recognition entails that pregnant women with a mental disorder can be treated against their will, when their behavior causes damage to the fetus. In other words, the Wvggz’ notion of fetal personhood departs from the notion accepted in the Dutch legal order. The latter does not recognize a fetus as a person until its birth. 
This thesis departs from a sentiment of alarm and dissatisfaction with the way in which the law, through small paragraphs, profoundly disrupts the accepted notion of fetal personhood in the Dutch legal order. In marking the fetus as ‘another person’ – in any stage of the woman’s pregancy – the fetus is awarded protection, supervision and care to such an extend that the bodily integrity of the woman may be sidestepped in order to safeguard the fetus’ health. Consequently, mentally ill women find human rights to autonomy and integrity overruled by the those of her fetus who is without these rights before its birth according to relevant legislation. Using a Foucauldian lens, the following research question will be answered:

What is the role of biopolitics in the controlling and disciplining of female psychiatric patient’s bodies in terms of compulsory care and regulation during pregnancies?

The aim of this thesis is then to place the Dutch law on compulsory mental healthcare in the Foucauldian framework of power, to apply his conception of power – specifically biopower – to the Wvggz and its interpretation of what counts as “another person” and its reasons for using coercion on pregnant, mentally disabled women. 
In a broader sense, the aim of this thesis is to expand on the feminist perspectives on Foucault’s theoretical framework. Foucault, regardless of his insightful analysis of power structures, mentions women only seldom in his works. Though Foucault never had the opportunity to place women as the object of study and write about women’s bodies, he “intended to locate the processes through which women’s bodies were controlled through a set of discourses and practices governing both the individual’s body and the health, education and welfare of the population, namely, the discourse and practices of “biopower”[footnoteRef:3]. Locating these very processes is thus the broader, underlying aim of this thesis, continuing in a sense the work Foucault had intended to make on the relation between power and women’s bodies.  [3:  Weir, Pregnancy, Risk and Biopolitics, p. 67] 


Theoretical framework
As the works of Foucault on power will function as the guiding literature throughout this thesis, it is in order to explain the relevancy of his works to this specific topic. Foucault provides a framework of power through the study of several phenomena: madness, criminality, sexuality, psychiatry, health et cetera. These concepts will be woven together, providing an extensive framework of Foucault’s notions in which to place the Wvggz as a case study. This Foucauldian framework functions as an adequate perspective through which to analyze the law due to several aspects. Firstly, Foucault’s philosophical analysis of the law, power and the formation of subjects provides useful tools to examine health law, since this specific field of law clearly shows the biopolitical efforts described by Foucault to regulate, optimize and control life through power mechanisms – in this case, the law. Secondly, the Wvggz is a clear example of a law whose raison d’être is division between subjects: only those with certain identities – female, mentally disabled – face consequences relating to their (pregnant) bodies . These types of health legislations form an ideal case study for Foucault’s theory on the formation of subjects and the objectification of subjects, a theory necessary to understand how these subjects can consequently become a target for power. Furthermore, Foucault’s theory on subjects allows for a further examination of how these subjects can become objects of knowledge. Foucault’s work on knowledge production, on the establishment of a discourse of truth and on the role of power in maintaining this discourse of truth, is needed in the analysis of health legislation such as the Wvggz. Health legislation par excellence is a field of law that demonstrates clearly how sovereign power, disciplinary power and biopower can confluence and of how the medical sphere can come together with the juridical sphere. To assess this legislation requires analytical tools that enable one to perceive its juridical aspects, its aspects relating to life, health and the body, its societal aspects and its controlling aspects. All of these tools can be found in Foucault’s work and it is for this reasons that his philosophical framework will be central in this thesis. 
	The framework provided by Foucault will be supported by the studies that have used the same framework to research phenomena relevant to this thesis. Pregnancy and “the threshold of the living subject” have been thoroughly discussed by Lorna Weir. [footnoteRef:4] Weir explores this threshold, with which she refers to the moment the living subject – the fetus, or the child – transitions literally and figuratively from inside to outside the body, transitioning additionally from a nothing to a something, from unknown to known. This threshold, or moment, is subject to societal and cultural perceptions of the fetus and the woman’s body to Weir. [footnoteRef:5] These perceptions can allow for the fetus to become viewed as a ‘person’ well before birth, resulting in a change of attitude towards the woman carrying this ‘person’. To understand the recent shift in perceptions, Weir applies the Foucauldian understanding of biopolitics, risk and liberal governance. This study is thus particularly useful to this thesis, as it explores similar themes through the same perspective, only applied to different case studies.  [4:  Lorna Weir, Pregnancy, risk, and biopolitics: on the threshold of the living subject, New York: Routledge, 2006]  [5:  Weir, Pregnancy, risk and biopolitics, p. 1] 

	Another study focused on pregnancy in the context of Foucault’s power analysis is by Anna Wetterberg. Wetterberg provides insights on pregnancy and the (self)surveillance, control and mentoring pregnant women become subject to as a result of the increased personhood attributed to a fetus due to modern medical developments. [footnoteRef:6] Wetterberg’s insights on the monitoring of pregnancies and pregnant women is expanded by more detailed studies into fetal surgery, by Casper and prenatal testing, by Tremain. [footnoteRef:7] The case studies offered by these studies – fetal surgery and prenatal testing – are illustrative for the increased medical interest in pregnant bodies and the fetus, and of the consequent shift in attitude towards pregnant women because of this medical knowledge production. I will also use the work of Sybylla because of her focus on compulsory care to mentally disabled women. [footnoteRef:8] [6:  Anne Wetterberg, “My Body, My Choice...My Responsibility: The Pregnant Woman as Caretaker of the Fetal Person”, Berkeley Journal of Sociology 48 (2004)]  [7:  Monica J. Casper, The Making of the Unborn Patient: A Social Anatomy of Fetal Surgery. New Brunswick, N.J.: Rutgers University Press, 1998, Shelley Tremain, “Reproductive Freedom, Self-Regulation, and the Government of Impairment in Utero” in Hypatia, 21 (2006): 35-53]  [8:  Sybylla, Roe. “Hearing whose voice? The ethics of care and the practices of liberty: a critique”, Economy and Society 30 no.1 (2001); 66-84] 

Moreover, this thesis relies on the projects of P. Lealle Ruhl that focus on liberal governance and its connection to pregnancy, the fetus, responsibility and choice. Ruhl links the liberal concepts of choice and responsibility with women’s reproductive rights and argues that, while liberal subjects are expected to behave responsibly and therefore ‘rationally’, pregnant women are exempt from this supposition. The relevance of this study lies in Ruhl’s expansion on the concept of liberal governance and its consequences for the modern, Western view on pregnancy, responsibility and the role of the law in converting this view into rules for women to abide by, for which the Wvggz will prove to be an excellent example. In addition to this, her examination of the concept of ‘responsibility’ and ‘rationality’ will used to connect mental disability, one of the two identities central to this thesis, to the concept of pregnancy. Furthermore, Ruhl focusses the project on risk reduction in the context of liberal governance. [footnoteRef:9] Ruhl’s analysis of the connection between risk and responsibility is equally valuable to this thesis.  [9:  Leanne Ruhl, “Liberal governance and prenatal care: risk and regulation in pregnancy”, in Feminist Studies 28, no. 1 (2002); 95-117] 

Finally, I will draw upon my own internship research in this thesis regarding the explanation of the Wvggz and the administration of contraceptives. 












[bookmark: _Toc79918282]
The Wvggz

[bookmark: _Toc79918283] The law 

The Wvggz entailed several significant changes in the Dutch legislation on compulsory care. Firstly, the law stipulates that people with a mental disorder may be treated both at home and/or in an intramural psychiatric institution, thereby expanding the scope of compulsory care. Several criteria are in order in assessing the necessity for compulsory care. Compulsory care needs to be aimed at preventing or resolving “serious disadvantage” and furthermore needs to be proportionate to this aim and effective in achieving it. “Serious disadvantage” in the context of the Wvggz refers to situations in which lives are in danger, bodily damage occurs or may occur or the safety of anyone is threatened because of the patient’s behavior (section 1:1 paragraph 2 Wvggz). The care may consist of medication, restrictions in the freedom of movement and confinement. Central to the Wvggz is the ultimum remedium principle; compulsory care is only allowed in those cases where it serves as a last resort. Any possibilities for voluntary care should be exhausted completely before proceeding to compulsory care. These principles are reflected in the criteria for providing compulsory care, which entail firstly the requirement of the patient to have refused voluntary care. Secondly, no other, less drastic option needs to be available and thirdly, the compulsory care needs to be expected to be effective (section 3:3 Wvggz). 
As mentioned above, the purpose of compulsory care according to the Wvggz is to prevent or resolve any “serious disadvantage”. According to section 1:1 paragraph 2 (a) to (d) of the Wvggz, what is considered to be “serious disadvantage” ranges from a significant risk of death or damage to a seriously disturbed development in the patient concerned or in another includes the fetus as being ‘another’. [footnoteRef:10] The law’s explanatory memorandum explains that a “seriously disturbed development” can occur in a fetus as well as a consequence of the mother’s mental disorder, such as a drug- or alcohol addition but also extreme malnutrition, and compulsory care may function as a appropriate measure to intervene when all other criteria are met. The law employs no temporal bottom limit regarding the fetus’ development, as it may be disturbed at any stage of the pregnancy. The explanatory memorandum adds that, while the Wvggz allows for the use of compulsory care, the option for an abortion remains available to women at all times according to the Dutch law on abortions, the Wet afbreking zwangerschap (hereinafter referred to as the Wafz). [footnoteRef:11]  [10:  Kamerstukken II 2009-10, 32 399, nr. 3 ]  [11:  Ibid. ] 

Compulsory care may be given when the court imposes a “zorgmachtiging”, or a compulsory mental care order. The court provides this order when all the criteria mentioned in the Wvggz have been fulfilled (section 6:4 Wvggz). The compulsory mental care order contains the forms of compulsory care that the court allows in a particular case. 

[bookmark: _Toc79918284]Relevant case law of the Dutch legal order

Since the entry into force of the Wvggz on 1 January 2020, the Dutch court has dealt with several cases on compulsory care to either women who were already pregnant, or women whom the court sought to prevent from becoming pregnant by prescribing compulsory contraceptives. At the time of the ruling, the women who were already pregnant were, as far as indicated, 20 weeks pregnant to being in the latest stage of pregnancy. [footnoteRef:12] The diagnosed symptoms included schizophrenia and intellectual disabilities[footnoteRef:13], drug and alcohol use, mood problems, anxiety, suicide attempts[footnoteRef:14] and bipolar disorders[footnoteRef:15]. Upon prescribing compulsory care to pregnant women or women whom the court and the health professional wished to prevent from becoming pregnant, some statements expressed that the serious disadvantage affected or would affect both the woman and the fetus. For example, according to one of the psychiatrists concerned, a pregnancy can have a serious adverse effect on the woman when it creates a risk of disruption due to the mental disorder [footnoteRef:16] or causes serious grief because the mother knows that the child will have to be placed out of the house after birth. [footnoteRef:17] In other cases, the risk of serious disadvantage in 'another', namely the fetus, was cited as the reason for the compulsory care provision. [footnoteRef:18] [12:  See e.g. Rb. Rotterdam, April 15 2020, ECLI:NL:RBROT:2020:3582]  [13:  See e.g. ibid. ]  [14:  See e.g. Rb. Rotterdam, March 31 20202, ECLI:NL:RBROT:2020:3521]  [15:  See e.g. Rb. Rotterdam, April 21 2020, ECLI:NL:RBROT:2020:4583]  [16:  Rb. Rotterdam, May 20 2020, ECLI:NL:RBROT:2020:54152, par. 2.1.4.]  [17:  Rb. Rotterdam, March 12 2020, ECLI:NL:RBROT:2020:2489, par. 2.2.2.]  [18:  See e.g. Rb. Rotterdam, April 7 2020, ECLI:NL:RBROT:2020:3814, par. 2.1.3. ] 
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Compulsory care such as the Wvggz is a form of care legally embedded in several states’ legal order. In the United Kingdom, patients with a mental disorder can be treated and committed against their will according to the Mental Health Act (1983) and in Sweden, the Lag om psykiatrisk tvångsvård (LPT, 1991) legitimizes the same practice. Providing care to someone without their consent is, although a common and widespread practice, controversial and often criticized. Compulsory care is generally accepted in the international legal order however, provided that the care meets the relevant criteria.  
These legislations work either in the sphere of criminal law or in public law, meaning that their nature varies from punitive and corrective, to preventative and paternalistic. [footnoteRef:19] The preventative rationale is found in many legislations on compulsory care, as many contain a criteria on the risk of harm to the patient themselves or others. [footnoteRef:20] Furthermore, these legislations are paternalistic in nature in the sense that, if a person is unable to make the decisions that are in his or her own best interest, the State steps in to do what is best. They make an example of the power attributed to a State to act on behalf of its people, when they themselves are unable to do so adequately.  [19:  Magnus Israelsson, Kerstin Nordlöf & Arne Gerdner, ‘European laws on compulsory commitment to care of persons suffering from substance use disorders or misuse problems– a comparative review from a human and civil rights perspective’ in Substance Abuse Treatment, Prevention, and Policy volume 10, Article number: 34 (2015) ]  [20:  See e.g. Mental Health Act 1983, Section 3 paragraph 2(c) ] 

The power of the State is thus deeply connected with legislations on compulsory care to people with a mental disorder, expressed in both sovereign power, biopower and disciplinary power. These understandings of power’s mechanism were outlined by Foucault in his series of lectures at the Collège de France from 1970 to 1984. In Society Must be Defended, Foucault develops the notion of biopower as an extension to the State’s sovereign and disciplinary power. [footnoteRef:21] In Foucault’s words, “the biological came under the State’s control” from the nineteenth century on, as a power mechanism complementary to the classic mechanism of sovereign power. [footnoteRef:22] The latter is characterized by its monopoly on the decision over life and death, its main manifestation being the law and more specifically, criminal law. [footnoteRef:23] [footnoteRef:24] Sovereign power is thus characterized by its juridical mechanism. [footnoteRef:25] Working alongside sovereign power, one finds disciplinary power, designed to shape the individual body according to a societal mold marked by efficiency, surveillance and utility. [footnoteRef:26] Biopower, or biopolitics, is not necessarily concerned with the right to “let die”[footnoteRef:27] nor with the actions of disciplinary coercion. Rather, biopower concerns itself with life, not of the individual per se, but societies en masse. This new mechanism of power, the “power of regularization”[footnoteRef:28], intervenes in the population as a whole, in phenomena such as birth, living conditions, health, medicine, hygiene and overall safety. The life of man became an object of production and that production was to be optimized, nourished and cultivated, through regulatory mechanism.   [21:  Michel Foucault, “Lecture 17 March 1976”, in: Society Must Be Defended. Lectures at the Collège de France 1975-1976 (New York: Picador 2003)]  [22:  Foucault, “Lecture 17 March 1976”, p. 240]  [23:  Foucault, “Lecture 17 March 1976”, p. 240]  [24:  Gerald Turkel, “Michel Foucault: Law, Power and Knowledge”, Journal of Law and Society , Summer, 1990, Vol. 17, No. 2 (Summer, 1990), pp. 170-193]  [25:  Michel Foucault, “Right of Death and Power over Life”, in The History of Sexuality, Volume I: An Introduction, New York: Vintage Books, 1990, p. 136]  [26:  Michel Foucault, Discipline and Punish: The Birth of the Prison, New York: Vintage, 1995]  [27:  Michel Foucault, “Lecture 17 March 1976”, in Society Must Be Defended. Lectures at the Collège de France 1975-1976, 239- 264. New York: Picador, 2003, p. 241]  [28:  Foucault, “Lecture 17 March 1976” p. 247] 

Foucault imagines the three power models to manifest themselves parallel to each other and to enforce each other. Sovereign power remained the power over death, while the power over life was exerted by disciplinary power and biopower. Sovereign power however loses none of its significance in the power division portrayed by Foucault, but rather becomes entangled with biopower in the sense that it started playing a role in regulatory mechanism: 

“I do not mean to say that the law fades into the background or that the institutions of justice tend to disappear, but rather that the law operates more and more as a norm, and that the judicial institutions is increasingly incorporated into a continuum of apparatuses (medical, administrative, and so on) whose functions are for the most part regulatory”. [footnoteRef:29] [29:  Foucault, “Right of Death and Power over Life”, p. 144] 


Disciplinary power and biopower, he states, “constituted the two poles around which the organization of power over life was deployed”. [footnoteRef:30] As an example to demonstrate the symbiotic workings of disciplinary power and biopower, Foucault refers to sex as a “target of power organized around the management of life rather than death”,[footnoteRef:31] as it became of site of both disciplining forces seeking to tailor the individual body in the desired shape as well as a site of regulation of large quantities of bodies in society. [footnoteRef:32]  [30:  Foucault, “Right of Death and Power over Life”, p. 139]  [31:  Ibid., p. 147]  [32:  Ibid., p. 145-147] 


[bookmark: _Toc79918288]The subject
 
Power is always targeted at a subject and as it is, it creates the process of subjectivity. Foucault understands the subject to have dual meaning. [footnoteRef:33] One the one hand, a subject is that which is subjected to power; to sovereign power, to discipline or to biopower’s regulation. On the other hand, a ‘subject’ bears the meaning of someone who constructs his or her own identity, as someone who subjectifies themselves to this identity. The latter definition refers to a self constructing its ‘self’, of the subject subjectifying itself through the following of certain social practices and behavioral patterns. [footnoteRef:34] Within both these definitions of the ‘subject’, the process of becoming a subject is what Foucault understands to be subjectification. [footnoteRef:35]  [33:  Michel Foucault, “Subject and Power”, in Critical Inquiry 8, no. 4 (1982), p. 781]  [34:  Mark Kelly, “Foucault, Subjectivity and Technologies of the Self”, in A Companion to Foucault. Oxford: Blackwell Publishing, 2013, p. 513]  [35:  Foucault, “Subject and power”, p. 781] 

Subjects, while essentially having autonomy and agency, can be objectified. By this, Foucault does not mean that subjects become objects, but rather that subjects become “placed in relations of production and of signiﬁcation” while simultaneously “placed in power relations”. [footnoteRef:36] The sciences, such as biology, linguistics and economy can objectify the subject, by picking it as their object of study. “Dividing practices”[footnoteRef:37], too, objectify the subject by placing it in dichotomies separate from and belonging to others. These dichotomies can be the “mad and the sane, the sick and the healthy, the criminals and the "good boys”. [footnoteRef:38] Lastly, as mentioned above, subjects can objectify themselves as “subjects”.  [36:  Foucault, “Subject and Power”, p. 778]  [37:  Ibid., p. 777]  [38:  Ibid., p. 778] 

The conduct of the behaviors and behavioral patterns of these subjects is what Foucault understands to be ‘governmentality’. It is the “ensemble formed by the institutions, procedures, analyses and reflections, the calculations and tactics, that allow the exercise of this very specific albeit complex form of power...”. [footnoteRef:39] The notion of governmentality reflects on the connection between the subject constructing itself and the State as an agent in constructing the population. That is to say that the self-regulation of the self-disciplining of the subject was part of the State’s efforts in governing these subjects. A liberal model of governmentality is what Weir and Ruhl refer to as liberal governance, whereas Tremain describes it as liberal governmentality. Throughout this work, the term liberal governance will be used to refer to the liberal model of governmentality.   [39:  Nicolas Rose, Pat O’Malley & Mariana Valverde “Governmentality” in Annual Review of Law and Social Science 2 (2006), p. 86] 

Foucault’s understanding of the subject and the governance of subjects is essential in understanding the workings of power. Additionally, Foucault’s understanding of how subjects become positioned in power relations, are subjected to dividing practices and subjectify themselves is necessary in understanding how pregnancy can become of focus of power and how women can become an object of study and a subject of power. 

[bookmark: _Toc79918289] Governing women
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As this chapter will demonstrate, a woman’s pregnant body becomes, however personal and private a pregnancy may feel for the women themselves, almost inevitably a site of different power forms. The body as a subject becomes objectified to become an object of study, entangled in power-knowledge networks. Sovereign power, characterized by the power over death and the power of the law, holds a monopoly in deciding when and where a woman may abort her pregnancy. Disciplinary power trains the individual body to become the most suitable environment for the fetus to grow in through “surveillance and intrinsic punishment”[footnoteRef:40], while biopower has an interest in ensuring that women as a group receive the best health care and assistance in order to optimize the life of the fetus they carry.  [40:  Wetterberg, “My Body, My Choice...My Responsibility”, p. 44] 

This perception of pregnancy and pregnant bodies, as a target of power, is widely regarded as being connected to society and liberal governance. [footnoteRef:41] This is because of the expectations of self-regulation, freedom and responsibility that liberal governance places on individuals in society. Liberalism departs from a notion of autonomy: multiple aspects of a population, including and indeed mostly public health, need not be governed by the State but can rather be safeguarded by the population itself. Liberalism views this population as consisting of autonomous individuals who are capable and indeed responsible for disciplining and regulating themselves, their bodies and their health. Only slight nudges of the State “through apparatuses of security and arts of knowledge”[footnoteRef:42] are needed to guide the population in the regulation of themselves. [footnoteRef:43] [41:  Weir, Pregnancy, Risk and Biopolitics, p. 14]  [42:  Alan Peterson and Robin Bunton eds. Foucault, Health and Medicine. London: Taylor & Francis Group, 1997, p. 329]  [43:  Ruhl, “Liberal Governance and Prenatal Care”, p. 101] 

For pregnant women, this perception of human autonomy entails that they are considered to be the sole responsible for their fetus’ health and wellbeing and such, have an obligation to the fetus and the health of the population in general, to ensure a safe and healthy pregnancy. [footnoteRef:44] The pregnant body becomes the subject of both disciplinary power and biopower. Through disciplinary mechanisms, from regular medical check-ups and inspections to diet advice, the pregnant body is more and more regarded as a machine of reproduction whose utility is to be maximized for the safety of the fetus. Larger institutions such as hospitals and clinics subject the body as an object of surveillance. The most common example is the emergence of prenatal testing and screening, the medical process of detecting any ‘deficiencies’ in the fetus. These tests, starting in the early stage of the pregnancy, may range from tests to check the baby’s heart rate and growth to tests aimed at discovering whether the fetus has Down-syndrome. Prenatal testing is not a compulsory practice in the Netherlands, but remains widely and highly encouraged as a standard procedure regardless of whether the pregnancy is considered at an increased risk or not. [footnoteRef:45] Tremain illustrates how prenatal testing functions as an optimization of the individual body, for which the management of risk and the establishment of security is needed. [footnoteRef:46] Risk management is an important aspect of disciplinary power, or as Weir states it, “risk is a technology of both security and discipline”[footnoteRef:47]. The presence of risk demands security - the establishment of a stable situation - and discipline - the training of individual bodies. Furthermore, Tremain states that the “technology of risk […] has become a central organizing principle of governmentality in the West”[footnoteRef:48].  [44:  Wetterberg, “My Body, My Choice...My Responsibility”, p. 31]  [45:  Tremain, “Reproductive Freedom, Self-Regulation, and the Government of Impairment in Utero”]  [46:  Foucault, Health and Medicine, edited by Robin Bunton, et al., Taylor & Francis Group, 1997, 28]  [47:  Weir, Pregnancy, Risk and Biopolitics, p. 13]  [48:  Tremain, “Reproductive Freedom, Self-Regulation and the Government of Impairment in Utero”] 

Conducting societal behaviors requires liberal governance to be able to exercise its power even when these behaviors are performed outside of institutions. As a consequence, power has become diffused in such a way that not only institutions such as the hospital exercise a medicalized control over bodies. Also media warnings about the dangers of alcohol and cigarettes for pregnant women, authors writing about the do’s and don’ts of pregnancy or the “Pregnancy Police”, sometimes consisting even of close friends and family providing unsolicited advice on pregnancy. [footnoteRef:49] Additionally, risk management becomes, as Tremain argues, internalized by pregnant women themselves. She provides the example of prenatal testing as a medical practice that is perceived as inevitable and indeed ‘good’ and ‘responsible’ for women to do. Women become “self-regulating” and “self-disciplining”, performing a “self-subjectification”[footnoteRef:50] by which they turn themselves into a subject of sovereign, disciplinary and biopolitical power. As a consequence, she may even feel empowered as the practices controlling her body help her feel autonomous and having an active role in her pregnancy. [footnoteRef:51] The subjectification of women’s bodies by themselves is a necessary component for disciplinary power to remain the grip on security. This is particularly true for pregnancies: the women become both the subject and the object, as their bodies become a site of a pregnancy that needs to run safely and risk-free in order to create a fetus that is healthy, while they are simultaneously the subject that is deemed responsible for this result. [footnoteRef:52] Furthermore, the quote shines a light on the disciplinary mechanism supporting the practice of prenatal care and the perception of pregnancy in general. A productive, useful pregnant body makes sure to eat the proper nutrients for the fetus and to exercise regularly but only those physical activities that do not harm the fetus, along with regular testing to prevent any harm or disease. The pregnant body becomes more a vessel, a machine. It becomes a site where, in Foucault’s words, “the disciplinary and the regulatory, the body and the population, are articulated”. [footnoteRef:53] At the center of the discipline and the regulation and indeed, binding the two power forms, is the norm. In the normalizing society, mechanisms of discipline and regulations are made possible because of the norm; bodies are regulated according to the norm through discipline, or disciplined through regulations in order to be normalized. Foucault’s understandings of power provide a clear framework for how the normalizing society disciplines women in conducting a set of behaviors – performing prenatal tests, eating healthy, exercising – by regulating their conduct and at the same time, “[t]he practices [of liberal governmental power] have constituted subjects whose actions are governed through the exercise of their own capacity to choose in accordance with the norm(al)”. [footnoteRef:54] As will be discussed later, the Wvggz functions as an adequate example of how the law can function as exactly that norm, a norm that connects disciplinary power and biopolitical power and enables the two power models to operate on the women’s body.  [49:  See e.g. Weir, On the Threshold of the Living Subject, 17 and Wetterberg, “My Body, My Choice...My Responsibility”, p. 43]  [50:  Wetterberg, , “My Body, My Choice...My Responsibility”, p. 29]  [51:  Tremain, “Reproductive Freedom, Self-Regulation and the Government of Impairment in Utero”]  [52:  Wetterberg, “My Body, My Choice...My Responsibility”, p. 44]  [53:  Foucault, “Society Must be Defended”, 252]  [54:  Tremain, “Reproductive Freedom, Self-Regulation and the Government of Impairment in Utero”] 


[bookmark: _Toc79918291]Power-knowledge

Supporting the power relations at work on the pregnant body, is knowledge. Power is fused by “techniques of knowledge and procedures of discourse”[footnoteRef:55] and is active on “local” centers, which Foucault explains to be relations on which power and knowledge connect and knowledge provides power its foundation. The patient-psychiatrist relation is an example, or following one of Foucault’s examples, the body of the child and all those surveilling it. This power distribution is never static, nor should it be perceived in terms of hierarchies and dualism. Rather, power shifts over time as axes in the power scheme gain or lose knowledge and is thus ever connected to knowledge which is why Foucault refers to it as knowledge-power or power/knowledge. [footnoteRef:56] Furthermore, what is considered to be the “truth” is never static; no truth exists outside of power relations. “Regimes of truth”[footnoteRef:57] are constituted of a network of power/knowledge-relations and in turn, these networks determine – restrict and expand – the idea of what is considered ‘truth’.  [55:  Michel Foucault, “Deployment of Sexuality” in The History of Sexuality, Volume I: An Introduction, New York: Vintage Books, 1990, p. 98]  [56:  Linda Alcoff, “Foucault's Normative Epistemology” in A Companion to Foucault (eds C. Falzon, T. O'Leary and J. Sawicki), Oxford: Blackwell Publishing, 2013, p. 208]  [57:  Ibid., p. 212] 

Understanding the Foucauldian idea of knowledge-power is needed in order to understand pregnancy as a territory of knowledge-power. Networks of power-knowledge are connected to biopower, as knowledge makes several societal phenomena such as medicine possible, which are invested in the optimalization of life and thus make biopower possible. The governing of pregnancy exists because of an increase in knowledge on the female body, reproduction and as will be expounded later, the fetus, gained over time. Around the mid-1950s, Weir demonstrates, the medical gaze became fixated on preventing infant mortality around birth. [footnoteRef:58] This led to the observation that infant mortality could be prevented before birth and therefore required a medical intervention prior to labor to safeguard the baby’s/fetus’ health. This in turn set into motion the emergence of more scientific observations on the fetus, more medical interventions on the pregnant body and more risk management during pregnancy. A ‘risk society’ in other words relies on knowledge. ‘Risk’ in this sense refers to both the presence of danger as well as the probability of certain events. [footnoteRef:59] These two definitions are often fused, meaning that a ‘risk society’ engages in ways to minimize the risk of certain dangers occurring. Diminishing this risk requires knowledge and results in “an overdependence on both medicine and other forms of science to simultaneously inform us on risk and safeguard us against risk”. [footnoteRef:60] [58:  Weir, Pregnancy, Risk and Biopolitics, p. 2]  [59:  Ruhl, “Liberal Governance and Prenatal Care”, p. 101]  [60:  Ibid., p. 101] 


[bookmark: _Toc79918292]The fetus as the subject, the woman as the object

This advancement of technology with which the fetus could be seen, generated a shift in what Weir refers to as the threshold of the living subject. The threshold of the living subject entails “the zone of transition into and out of human bodily substance”. [footnoteRef:61] It is the sphere the marks the inside from the outside. For the living subject, this threshold has long been the moment of birth; the moment of his arrival was the moment it was perceived as a person, a child. The cloudiness surrounding pregnancy, in particular the first phase of the pregnancy in which the presence of the fetus was often unknown to women until bodily movements suggested a pregnancy, dissolved gradually as medical knowledge on the fetus advanced. In other words, what was inside became known to the outside and consequently, moved itself progressively to the outside as an object that could be studied, known. The threshold of the living subject was moved forward, to what Weir refers to as the perinatal threshold. The perinatal encompasses all the stages around birth, including the stage before it, where the initial threshold of the living subject had been fixed. As the fetus inside was made an object of study as if outside – “literally seen as an embattled individual”[footnoteRef:62] - it necessarily engendered the separation of the fetus from the women’s body. [footnoteRef:63] The once obscured fetus was now transformed into the “"public fetus," given substance and legitimacy by a range of cultural practices”. [footnoteRef:64] 
 [61:  Weir, Pregnancy, Risk and Biopolitics, p. 1]  [62:  Ruhl, “Disarticulating Liberal Subjectivities: Abortion and Fetal Protection”, p.40]  [63:  Weir, Pregnancy, Risk and Biopolitics, p 3]  [64:  Casper, The Making of the Unborn Patient”, p. 17] 

	As a consequence of the knowledge gained on the fetus, its needs and interests have come to be perceived as holding an equal status to those of the woman. Indeed, the needs and interests of the fetus have often come to be perceived as diametrically opposed to those of the woman carrying it. The fetus is no longer an integral and inextricable segment of the woman’s body, to which no individual care could be provided since the woman’s body was ever constructing the vision on and passage to the fetus. Now, as Wetterberg states, “the woman can be bypassed for diagnostics and treatments that work on the fetus directly, contributing to the perception of the fetus as a person and an individual patient”. [footnoteRef:65]  [65:  Wetterberg, “My Body, My Choice…My Responsibility”, p. 32] 

Wetterberg defines this personification of the fetus as one of three factors that have allowed for the shift in the woman-fetus relation where the pregnant woman is seen as responsible for the fetus and her body becomes a site for risk management. [footnoteRef:66] She adds that, as the fetus was granted personhood, the woman carrying the fetus was assigned the role of sole responsible for the health and safety of this other entity. In other words, the “bifurcated view of pregnant women has made it possible to ask questions about the obligations women “owe” to the fetuses they carry”. [footnoteRef:67] The personification of the fetus, along with the two other factors described by Weir – the role of women’s movements in assigning the pregnant woman as responsible for the fetus and the role that women themselves have played in the “self-subjectification”[footnoteRef:68] – demonstrate that “particular social mechanism that circumscribe attitudes towards and behavior of women by constructing an “appropriate’ role and specific standards for women to adhere to during pregnancy”. [footnoteRef:69] The “appropriate” role is inextricably tied to social ideas of pregnancy and motherhood, and the gendered notion of how women are ought to carry out their pregnancy and subsequently fulfill the role of mother, of “maternal self-sacrifice”[footnoteRef:70] as the natural female response to pregnancy.  [66:  Ibid., p. 27]  [67:  Ruhl, “Disarticulating Liberal Subjectivities: Abortion and Fetal Protection”, p. 38]  [68:  Wetterberg, “My Body, My Choice…My Responsibility”, p. 29]  [69:  Ibid., p. 27]  [70:  Ruhl, “Liberal Governance and Prenatal Care”, p. 46] 

The role of the woman towards the fetus is convoluted and even paradoxical. As women are perceived to “have the potential to both nurture and harm their fetuses”[footnoteRef:71], it does not suffice to encourage these women to conduct the proper, responsible behavior to create a safe environment for the fetus to grow in and to have them internalize this behavior. In other words, creating an image for pregnant women to see themselves as autonomous in their pregnancy and responsible for its ‘positive’ outcome may not always be enough to ensure that they take this responsibility. Disciplinary and biopolitical mechanisms need to ensure that the women’s bodies are disciplined in refraining from harmful behavior at all times. These disciplinary and biopolitical mechanisms may take the shape of the Wvggz, but also the example of postoperative care for pregnant women after fetal surgery, an example that Casper provides. [footnoteRef:72] After fetal surgery, the fetus is placed back in the woman’s womb which is often, as Casper points out, perceived by fetal surgeons as a hostile, dangerous place for the fetus. Women are therefore placed under considerate control and care to ensure that the fetus survives in the womb after fetal surgery. Casper argues that this practice of postoperative care illustrates surgeons’ position towards the mothers where they depart from the notion that these women themselves are unable to ensure a safe environment for the fetus and should be surveilled by the doctors. In conclusion, women are given the sole responsibility over their pregnancy on the one hand, while on the other hand being considered incapable of taking these responsible decisions without advice, guidance, control and intervention from outside.  [71:  Wetterberg, “My Body, My Choice…My Responsibility”, p. 34]  [72:  Casper, The Making of the Unborn Patient, p. 190] 

Ruhl understands this attitude towards pregnant women to be a result of the liberal notion of subjectivity, autonomy and responsibility of oneself. For the use of the concept of liberal governance, Ruhl refers to the definition used by scholar Nikolas Rose. [footnoteRef:73] To Rose, modern liberal governance [73:  Rose, Nicolas. “Government, authority and expertise in advanced liberalism” in Economy and Society, 22:3 (1993), 283-299] 


“[…] asks whether it is possible to govern without governing society, that is to say, to govern through the regulated and accountable choices of autonomous agents - citizens, consumers, parents, employees, managers, investors. As an autonomizing and pluralizing formula of rule, it is dependent upon the proliferation of little regulatory instances across a territory and their multiplication, at a 'molecular' level, through the interstices of our present experience. It is dependent, too, upon a particular relation between political subjects and expertise, in which the injunctions of the experts merge with our own projects for self-mastery and the enhancement of our lives. This is not to say that our freedom is a sham. It is to say that the agonistic relation between liberty and government is an intrinsic part of what we have come to know as freedom”[footnoteRef:74] [74:  Ibid., p. 298] 


In other words, liberal governance refers to a model of governance which centralizes freedom and autonomy, but makes theses values dependent on responsibility and self-control: the one does not exist without the other in the model of liberal governance. Additionally, liberal governance places importance on experts, such as psychiatrists, placing them in positions of power within society. [footnoteRef:75] [75:  Rose, “Government, authority and expertise in advanced liberalism”, p. 297] 

	To Ruhl, discourse of risk is embedded in liberal governance, as risk is what responsibility, a core value of liberal governance, is intended to calculate and diminish. [footnoteRef:76] the model used for the control of pregnant bodies is one Ruhl describes as the “individualized risk” model, a model of governance that values individual responsibility as a means to a risk-free society. [footnoteRef:77] Ruhl too points out the paradoxical situation that the emphasis on individual responsibility engenders:   [76:  Ruhl, “Liberal Governance and Prenatal Care”, p. 96]  [77:  Ibid., 97] 


“What is interesting about the responsibilization of prenatal care is the way in which it simultaneously casts pregnant woman as an authority and an agent in the care of herself and her fetus even while it supports a subtext which invokes the very opposite: the irresponsible pregnant woman who endangers the health and well-being of her fetus” [footnoteRef:78] [78:  Ruhl, “Disarticulating Liberal Subjectivities: Abortion and Fetal Protection”, p. 97] 


This ambiguity on women’s responsibility and possible dangerousness as carriers of the fetus and future mothers also entails a conundrum for feminist approaches to pregnancy and motherhood. Feminist movements of the 1960s and the 1970s have vehemently advocated for the right to bodily integrity and bodily autonomy. [footnoteRef:79] Legislation prohibiting or restricting access to abortions were widely contested as part of a larger plea for reproductive rights by feminist groups. [footnoteRef:80] The message clearly was that women were autonomous over their own bodies and that only they could make decisions on them. As an inevitable consequence, this advocacy for autonomy again places the responsibility over the body on the woman herself. If she alone is to have control over her body, she alone is responsible of its workings, its actions and its overall health. “Thus”, Wetterberg concludes, “in a different way from the construction of the fetal person, the according of reproductive rights to women leaves them solely responsible for pregnancies and their outcomes”. [footnoteRef:81] Furthermore, feminist movements, in particular women’s health movements[footnoteRef:82] contested the increased medicalization of pregnancy where women’s bodies were brought under the control of hospitals and medical experts. Their countermovement to this establishment was to bring the emphasis back to the pregnant women themselves, to put them back in power over their own bodies. Central to this notion was that pregnant women had a ‘natural instinct’ that enabled them to decide what was best for them and their baby. This idea of a natural instinct, Wetterberg argues, put women again in a “discourse of power”, this time one in which they were deemed to have a natural feeling on what to do and what not to do and that they should adhere to this behavior. Again women were placed under a burden of expected behavior, copying the disciplinary methods of the medical gaze. [footnoteRef:83] To conclude that these feminists movements or the women’s health movements have wrongfully assessed the liberation that autonomy and choice would bring women, would be amiss. The discourse of power placed on women due to their perceived autonomy and choice should be regarded as “a logical by-product of the feminist movement and the feminist critique of medical science, both of which aimed to install women as active participants in their reproductive capacities”. [footnoteRef:84]  [79:  Wetterberg, “My Body, My Choice…My Responsibility”, p. 36]  [80:  In the context of the Netherlands, the group most active in advocating for reproductive rights were the Dolle Mina’s, a feminist group active during the 1970s, see P.E. Treffers, “Abortus provocatus in Nederland in de 20e eeuw: van stilzwijgen naar revolutionaire verandering” in Nederlands Tijdschrift voor Geneeskunde 150, no. 10 (2006), p. 571]  [81:  Wetterberg, “My Body, My Choice…My Responsibility”, p. 37]  [82:  Wetterberg refers to women’s health movements in the United States in particular in this regard and mentions organizations such as La Leche League (https://www.llli.org/), as this organization advocates for the ‘natural’ practice of breastfeeding. La Leche League is situated in the Netherlands as well as La Leche League Nederlan]  [83:  Ibid., p. 39]  [84:  Ruhl, “Liberal Governance and Prenatal Care”, p. 102] 

Another and final paradox, the “paradox of liberal subjectivity”[footnoteRef:85], comes into existence as a result of the personification of the fetus. This is a paradox regarding the woman’s right to an abortion, in so far as she is granted that right under the national legislation. Women find themselves in a position to decide to abort the pregnancy and face no repercussions if they choose to have this abortion within the legally allowed time frame (before 24 weeks of pregnancy) but once they have decided to welcome the fetus into their lives and take up the role as carrier of the fetus and afterwards, as mother, they are wholly responsible for its health and safety during their pregnancies. Ending the fetus’ “life” is ever – or at least  before 24 weeks – within her power, but upon choosing to continue its life, the health and safety of the fetus should be her leading principles. Ruhl argues that in a context of a liberal society, the existence of a right to abortion underscores the fetus’s worthiness of protection even more. As the woman decides not to exercise this right and to continue her pregnancy, she “surrenders her individual rights to the needs of the fetus for the duration of the pregnancy”. [footnoteRef:86] It is indeed again her choice to accept the responsibility that is placed so naturally upon her.  [85:  Ruhl, “Disarticulating Liberal Subjectivities: Abortion and Fetal Protection”, p. 46]  [86:  Ibid., 45] 

Furthermore, as Ruhl states, it is not necessarily the personification of the fetus that demands this “refrain from harming behavior”, but instead the idea that the fetus is from now on, now that the woman has decided not to abort the pregnancy, meant to become a person. It is the “potential life” that the fetus has now become, a ‘life’ upon whom the actions of the mother will have repercussions in the future in the shape of health problems due to for example her alcohol abuse, that makes it vital for women to discipline themselves. [footnoteRef:87]  [87:  Ibid., p. 46] 

Adhering to the notion that women themselves hold the sole responsibility for their bodies and their pregnancies, that women have indeed a natural feeling for motherhood and the appropriate behaviors and finally that women, after choosing to carry out their pregnancies, may be expected to then take all the necessary measures to prevent harm to the fetus, ultimately departs from the liberal idea of individuals as rational beings. Choice, responsibility and autonomy are three concepts that liberalism ties together: autonomy over the body is expressed mostly in the presence of choice, while autonomy simultaneously suggests a responsibility over this body. As one has the autonomy over their body, they possess both a choice to act a certain way as well as a responsibility to manage risks, to discipline themselves. These disciplinary technologies of training the female body “are not primarily repressive mechanisms. In other words, they do not operate primarily through violence against or seizure of women’s bodies or bodily processes, but rather by producing new objects and subjects of knowledge […] and controlling bodily movements, processes and capacities. Disciplinary technologies control the body through techniques that simultaneously render it more useful, more powerful and more docile”. [footnoteRef:88] There exists an “emphasis on normalization as opposed to violence”. [footnoteRef:89]  [88:  Jana Sawicki, Disciplining Foucault: Feminism, Power and the Body: Feminism, Power and the Body, New York: Routledge, 1991, p. 83]  [89:  Sawicki, Disciplining Foucault, p. 85] 

However, “when, refusing this form of self-governance, women are ordered into involuntary medical treatment”. [footnoteRef:90] Weir explains that this type of coercion co-exists with liberal governance. [footnoteRef:91] Coercion is used as part of authoritarian governance, a strategy of governance employed when attempts at creating security failed, when women did not ‘take their responsibility’ and needed to be forced to. While liberal governance mostly employed the sovereign mechanism of law to create security, authoritarian governance’s objective is disciplining through the law. Authoritarian governance is needed when liberal governance fails, that is: when a subject refuses or fails to create the desired security and risk reduction through their behavior. As Weir states: “[t]hose who fail to be incited by the promise of security are considered for disciplinary correction”. [footnoteRef:92] With the substitution of liberal governance, liberal freedoms can be waived. [footnoteRef:93] Legislation such as the Wvggz find justification in authoritarian governance. Authoritarianism seeks to align the law with security: the law is used to articulate the authoritarian need of fetal protection through pregnant women’s bodies, using the language of risk. [footnoteRef:94] Risk is thus a key element in this attempt: risk necessitates the acquisition of knowledge on a certain object, allows for the differentiation of groups on the basis of their perceived risk and risk inducement and finally justifies the intervention in these groups to minimize the risk. The risk in this case consists of the harm that may be done to fetuses as a consequence of the mother’s behavior during pregnancy, a risk that only came into being when medical technology produced knowledge on the fetus inside the woman’s body.  [90:  Weir, Pregnancy, Risk and Biopolitics, p. 13]  [91:  Ibid., p. 187]  [92:  Weir, Pregnancy, Risk and Biopolitics, p. 188]  [93:  Ibid., p. 15]  [94:  Ibid., p. 147] 

These legislations however exempt certain groups of women from this governmental, biopolitical control. Women refusing to eat healthy or exercise regularly to ensure a maximal safe environment for the fetus are not part of the legislations’ scope. Instead, they target those women that are deemed most incapable of conducting the expected behavior: mentally ill women. The following chapter will elaborate on Foucault’s work on psychiatry, mental disorders and power. 

[bookmark: _Toc79918293]Governing mentally ill women
To use the Wvggz as a case study for the workings of power, it is necessary to investigate not only the gendered aspect of the law, which focusses on (the prevention of) pregnancy, but also on the disability aspect since the law only allows for the use of compulsory care on pregnant women with a mental disorder. The following chapter will zoom in on Foucault’s ideas on madness, psychiatry, power and knowledge.  
Foucault’s meditations in psychiatry, mental illness and the workings of power are expressed in several of his works. Madness and Civilization, firstly, traces the transformation of discourses around madness and madman from the Middle Ages, concluding with an analysis of the birth of the asylum in the late 1700s. Foucault’s argument in Madness and Civilization departs from the idea that it is the separation from society through confinement and, as a consequence of this confinement, the increased medicalization of the mad that constituted their subjectification as mad people and the construction of ‘madness’. At first, in the 17th century, confinement of the mad occurred only when they posed a threat to others in society. The place of confinement was thus the prison, among criminals. However, separated and isolated in a confined space that allowed the intense observation of this group of people, madness became an identity that could be studied, and consequently, the mad became a subject. Psychiatric Power largely continues the narrative of Madness and Civilization. [footnoteRef:95] However, as Madness and Civilization analyses the division of those considered to be mad from society, Foucault turns his attention towards the medicalization of madness which he considered to be crystallized in psychiatry. Psychiatry, Foucault outlines, is a prime example of a field in which power and knowledge work cooperatively on a subject, which in the case of psychiatry is the mentally disordered patient. Central to the disciplinary apparatus that is, to Foucault, psychiatry, is the asylum. The asylum houses both the patient as well as the authorities surveilling and controlling him, consisting of the doctor, the supervisors and the servants. The psychiatric patient in the asylum is the object of power, power which “does not belong to anyone or even to a group; there is only power because there is dispersion, relays, networks, reciprocal supports, differences of potential, discrepancies, etcetera. It is in this system of differences […] that power can start to function”. [footnoteRef:96] The workings of power in the asylum is what create the psychiatric patient as a subject.  [95:  Michel Foucault, "Psychiatric Power." In Ethics: Subjectivity and Truth, ed. Paul Rabinow. New York: The New Press, 1994]  [96:  Foucault, “Psychiatric Power”, p. 4] 

Later, in History of Sexuality: An Introduction, Foucault touches upon psychiatry again through his analysis of sexuality and the discourses that surround sexuality. [footnoteRef:97] He explains the working of power-knowledge on the subject of sex by describing four strategies of power-knowledge mechanisms that constructed the idea of sex as an object of study and a subject of power, and gave it its meaning. [footnoteRef:98] Among these strategies, Foucault finds the hysterization of women and the psychiatrization of perversions. [footnoteRef:99] The hysterization of women is what Foucault understands to be: [97:  Foucault, History of Sexuality, Volume 1: An Introduction. New York: Pantheon Books, 1978]  [98:  Foucault, “Right of Death and Power over Life”, p. 152]  [99:  Ibid., p. 153] 


“a threefold process whereby the feminine body was analyzed—qualified and disqualified—as being thoroughly saturated with sexuality; whereby it was integrated into the sphere of medical practices, by reason of a pathology intrinsic to it; whereby, finally, it was placed in organic communication with the social body […], the family space (of which it had to be a substantial and functional element), and the life of children (which it produced and had to guarantee, by virtue of a biologico-moral responsibility lasting through the entire period of the children's education): the Mother, with her negative image of "nervous woman, " constituted the most visible form of this hysterization” [footnoteRef:100]  [100:  Foucault, “The Deployment of Sexuality”, p. 104] 


It thus consisted of “a thorough medicalization of their bodies and their sex”[footnoteRef:101] and was motivated by “the responsibility they owed to the health of their children, the solidity of the family institution, and the safeguarding of society”[footnoteRef:102]. The woman was thus observed under the medical gaze due to her specific situation as someone capable of reproduction and assigned with the primary role of child-rearing. A woman’s sexuality was, through the process of her hysterization, defined “as that which by itself constitutes woman’s body” and reduced to “terms of the functions of reproduction and keeping it in constant agitation through the effects of that very function”. [footnoteRef:103] The hysteric was, to Foucault, female. The hysterization of women constructed women as “the nervous woman , the frigid wife, the indifferent mother - or worse, the mother beset by murderous obsessions”[footnoteRef:104] .  [101:  Foucault, “Right of Death and Power over Life”, p. 146]  [102:  Ibid., p. 147]  [103:  Ibid., p. 153]  [104:  Foucault, “Deployment of Sexuality”, p. 110 ] 

Foucault’s analysis of madness show similarities with his analysis of criminality, as expressed in Discipline and Punish. Furthermore, Discipline and Punish show, when read together with Madness and Civilization, how madness or mental disorder have continually been associated with criminality and vice versa. Both “criminals and “the deranged minds””[footnoteRef:105] have been subjected to confinement, both for similar reasons: to keep society safe from this group deemed to be a threat to the security and order, and because of a lack of reasonable and moral judgement. The type of confinement was later however separated into the asylum, for the mad, and the prison, for the criminals. The history of punishment and the development of the prison is what Foucault analyzes in Discipline and Punish.  [105:  Michel Foucault, Madness And Civilization: A History Of Insanity In The Age Of Reason. New York: Vintage; 1965, p. 7] 

In Discipline and Punish, Foucault again expands on his depiction of knowledge-power, following the same line of argument as in Psychiatric Power. He explains the inseparable connection between knowledge and power, using the architectural design of the Panopticon to illustrate how power, knowledge production and control are intertwined. The Panopticon, devised by philosopher Jeremy Bentham, is a round-shaped building designed for prisoners to be observed without seeing the observant surveilling the prisoners from the tall tower in the middle of the circular building. The observance of the prisoner allowed for an accumulation of knowledge on the prisoner. As Foucault states it: “knowledge follows the advances of power, discovering new objects of knowledge over all the surfaces on which power is exercised”. [footnoteRef:106] Furthermore, the prisoner, not knowing when and by whom they may are being surveilled, will be inclined to internalize the surveillant gaze and turn it inwardly, to surveille and discipline himself.  [106:  Foucault, Discipine and Punish] 

It is notable that Foucault’s reasoning in Madness and Civilization and Discipline and Punish intersect in multiple ways. It is clearly similar in its depiction of the knowledge-power networks created as a result of separation and subsequent surveillance. Moreover, Foucault points out that psychiatry has seeped into the domain of criminology and law. [footnoteRef:107] In attempting to understand how the criminal could have been moved to commit a certain crime, more attention was turned towards his or her psyche. The idea was created that ‘insanity’ or mental disability was inextricably linked to criminality and that the presence of a mental disability in someone naturally indicated that this person was dangerous, a threat: “Thus, psychiatric intervention into the causal explanation of criminality "created" a new crime. The unpredictable and latent danger of the insane constituted a crime in itself; it was uncontrollable and the potential danger to society was justification for its control”. [footnoteRef:108] Both judicial and medical authorities could therefore exercise power over the mentally disabled. [footnoteRef:109]  [107:  Bruce Arrigo and Christopher Williams, “Chaos Theory and the Social Control Thesis: A Post-Foucauldian Analysis of Mental Illness and Involuntary Civil Confinement”, in Social Justice 26, no. 1 (1999), p. 180]  [108:  Bruce A. Arrigo and Christopher R. Williams, “Chaos Theory and the Social Control Thesis”, p. 181]  [109:  Turkel, “Michel Foucault: Law, Power and Knowledge”, p. 174] 

In conclusion, the above sheds a light on Foucault’s understanding of psychiatry and disability, but additionally on how Foucault pointed out how psychiatry and criminality (confinement) proved to be breeding grounds for the concepts most prevalent in Foucault’s works.  
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[bookmark: _Toc79918295] Liberal/authoritarian governance

As described in the previous chapter, pregnancy has increasingly become a site of disciplinary power and biopower to seek to discipline pregnant women’s behavior and regulate the conduct of pregnant women. As the fetus receives more and more the status of a person both legally and medically and is granted certain rights and protections, women become more and more perceived as their responsible caretakers in the same legal and medical discourses, who should abandon all conduct that may lead to any harm. As responsible and rational beings, they are expected to conduct this behavior of their own will and will indeed comply to this expectation because they themselves consider this conduct to be right. Consequently, “the fine hand of the state is nowhere to be seen”[footnoteRef:110]: liberal governance assumes that the actors in society, in the present case pregnant women, perform responsible, self-controlling behavior of their own free will, with help from experts instead of the state. The state’s power is therefore obscured, invisible. Instead, liberal governance appeals to actors in society to adhere to its rules of responsibility and self-control.  [110:  Ruhl, “Liberal Governance and Prenatal Care”, p. 101] 

Naturally however, the rationality and individual responsibility that liberal governance assumes individuals to have, may be flawed in some of these individuals. The liberal governance, which relies heavily on this rationality and responsibility, is in need of substitution by an authoritarian governance. [footnoteRef:111] This chapter will place the Wvggz in the theoretical framework set out in chapter 2, as a case study to the Foucauldian notion of power. The focus will be on the aspects of the Foucauldian notion of power, described in chapter 2, that can be found in the Wvggz, in order to examine what forces brought the Wvggz, its definition of “another person” and its effect on pregnant, mentally disabled women, into life.  [111:  Weir, Pregnancy, Risk and Biopolitics, p. 15] 




[bookmark: _Toc79918296] The Wvggz as a disciplinary power tool

In the Wvggz, both the disciplinary and the biopolitical aspects of authoritarian governance are expressed. The Wvggz is a disciplinary power tool in multiple ways. In the first place, the law evidently comprises surveilling and restricting measures belonging to disciplinary power. The disciplinary aspect is additionally characterized by the position of the Wvggz in the Dutch legal order. The Wvggz is “a subtle interplay between psychiatric care institutions/caregivers and judges, connected by the public prosecutor”[footnoteRef:112]. Remarkably, while the Wvggz is placed in the legal domain of family law and not in the domain of criminal law, the public prosecutor is present at the hearing of every case before the court, unless it is clear that a further comment or motivation of the public prosecutor is not necessary (section 6:1 paragraph 4 Wvggz). The public prosecutor is furthermore the party responsible for the initiation of the case. In most cases, they will initiate such a case upon notification by the municipality, who request the public prosecutor to initiate a care order procedure at the court. The presence of the public prosecutor in the court’s considerations on a family law case is arguably peculiar. It is motivated by the public prosecutor’s abilities to “assess legal qualifications such as «disorder» and «serious disadvantage» and the causal link between them and to justify this in court”[footnoteRef:113]. The explanatory memorandum adds: “This applies primarily if the data subject poses a danger to others, also in view of possible data that are present with him that are important for the assessment of the serious disadvantage for another person, and the consideration made by the public prosecutor in this regard”. However, “[i]f it is obvious that there is no need for further explanation or justification of the request by the Public Prosecutor, he shall not be obliged to appear. This is the case, for example, if the person concerned only poses a danger to himself”.  [112:  Wilbert Dijkers, “Een jaar Wvggz” in Nederlands Juristenblad, 718 (2021)]  [113:  Kamerstukken II 2015/16, 32399, 25, p. 168] 

	While the public prosecutor is indeed capable of assessing the presence of danger to others, the infliction of danger by the patient will always lie in the criminal sphere. One may think of abuse or assault, crimes that are indeed punishable under criminal law. However, no criminal legislation marks, for example, the use of cocaine during pregnancy and the possible disrupted development of the fetus as a crime before the 24 weeks limit, making the presence of the public prosecutor in these court cases all the more peculiar, but above all an indication of the punitive character given to the use of compulsory care for pregnant, mentally disabled women under the Wvggz and thus the disciplinary aspects of the law. It illustrates the connection between ‘madness’, or mental disability, and criminality as described in chapter 2: mental disability cannot be disentangled from the idea of ‘danger’, from being a deviation from the norm of responsibility and rationality, and thus from the domain of criminality.  
Furthermore notably regarding the disciplinary features of the Wvggz is that the law allows anyone – meaning every citizen – to notify the municipality of a person potentially in need of compulsory care (section 5:2 paragraph 1 Wvggz). This entails that neighbors or family members, who perceive odd or worrying behavior in someone, may inform the municipality who can in turn inform the public prosecutor. Here, one finds again the Wvggz to align with the Foucauldian idea of power, in particular disciplinary power. In allowing citizens to report others around them behaving dangerously, suspiciously, different or oddly, the Wvggz creates the Panopticon-effect described by Foucault to illustrate the infused, all-encompassing surveilling gaze[footnoteRef:114]: “[T]he seeing machine was once a sort of dark room into which individuals spied; it has become a transparent building in which the exercise of power may be supervised by society as a whole”[footnoteRef:115]. For pregnant women with a mental disorder in particular, the idea of constant surveillance and the possibility of being reported by anyone around them may well cause the Panopticon-effect of an internalized gaze inwards. This effect applies to pregnant women with a mental disorder in particular due to the two identities intersection in the law: gender and disability. Pregnancy engenders, as described above, a gamut of surveilling, advising and intervening activities from those around them to which a mental disorder can add.  [114:  Foucault, Discipline and Punish]  [115:  Foucault, Discipline and Punish] 

	
[bookmark: _Toc79918297]The Wvggz as a biopolitical power tool

As Weir explains, authoritarian governance is an intrinsic part of biopolitics. [footnoteRef:116] The Wvggz  to disciplinary, the Wvggz is additionally a biopolitical tool aimed at the optimalization of life. It is the manifestation of the biopolitical attempts targeted at pregnant women that are aimed at optimizing the process of the pregnancy and the life of the fetus. The following will elaborate on the biopolitical aspects present in the law.  [116:  Weir, Pregnancy, Risk and Biopolitcs, p. 30] 

As explained in chapter 2, the Wvggz establishes what Weir refers to as the problematization of the threshold of the living subject. Where Dutch legislation concerned with pregnancy, birth or the fetus/child employ a 24-weeks threshold or the moment of birth to mark the fetus as a subject in any way, the Wvggz employs the moment of conception. Still, this problematization of the Wvggz does not appear out of nowhere. Attempts to push the threshold of living subject forward in the stage of pregnancy in the legal domain are made more frequently compared to ten years ago. [footnoteRef:117] The Raad voor de Kinderbescherming (the Council for Child Protection, hereinafter the RvdK) is most often the appellant for ‘child’ protection. As part of the Ministry of Justice and Security, the RvdK is assigned with inter alia an advisory role on child-parent relations and the protection of children against abuse. [footnoteRef:118] The RvdK intervenes in approximately 300 cases of prenatal fetal damage – cases in which the fetus is harmed by the mother’s behavior – per year, by requesting a supervision order for the unborn fetus on the grounds of section 1:255 Civil Code. [footnoteRef:119] What is notable, is how rare this kind of request was ten years ago. The request for a supervision order for the fetus by the RvdK has doubled in the last five years. The Wvggz can be, but is not always, the grounds on which the order is requested. That is to say, the RvdK may find it necessary to have the fetus supervised when it is harmed or at risk of being harmed, even when this harm is not a result of the mother’s behavior. Factors outside of her control can constitute a harm perceived to require supervision, according to the RvdK. An example is the case in which the pregnant woman’s family was deemed a threat to the fetus, which will be discussed below. These attempts made by the RvdK illustrate their concern “in finding some and any legal means of securing the children’s health after birth by acting on women during pregnancy and labour”. [footnoteRef:120] The aim is changing the point at which the fetus is granted legal rights and is given the status of a legal person, moving it further away from the moment of birth in the timeline of the pregnancy. To portray how the RvdK’s attempts cause this destabilization, I turn to a short outline of the fetus’ legal status in the Dutch legal order.  [117:  Ido Weijers, “Prenatale kinderbescherming, nuttig maar ook dubieus advies RSJ”, in Familie- en Jeugdrecht, 56 (2015)]  [118:  “Hier staat de Raad voor de Kinderbescherming voor”, Raad voor de Kinderbescherming, https://www.kinderbescherming.nl/over-ons/hier-staat-de-raad-voor-de-kinderbescherming-voor]  [119:  Weijers, “Prenatale kinderbescherming, nuttig maar ook dubieus advies RSJ”]  [120:  Weir, Pregnancy, Risk and Biopolitics, p. 144] 

According to Dutch legislation, the legal status of the fetus varies according to the stage of the pregnancy. In the first stage, before implantation of the embryo in the womb, the embryo is granted a status potentialis, which is to say it has the potential to become a fetus. It can however cease growing into a fetus or split into several individuals to later become a twin. [footnoteRef:121] For this reason, the Wafz (Wet afbreking zwangerschap) stipulates that the somatic prevention of the embryo’s implementation – by the use of a morning-after pill for example - is not covered by the termination of a pregnancy (section 1 paragraph 2 Wafz). The second phase is that of the embryo after implantation in the womb, which begins two weeks after conception. [footnoteRef:122] A woman is then, legally speaking, pregnant. At this stage, the fetus does not enjoy legal protection. Only the Dutch Civil Code speaks of rights of the child (section 1:2 Civil Code), but this article is mostly called upon in the context of matters around heritage law. [footnoteRef:123] The status of the fetus changes in the sphere of criminal law after the 24-week limit. The Penal Code provides, pursuant to section 82a Sr, that an abortion is prohibited when the fetus can reasonably be expected to be able to be viable outside the mother's body. The fetus is still not a legal subject and does not have subjective rights. The article only stipulates that abortion from 24 weeks is not allowed. However, one can be convicted of murder, manslaughter and/or (aggravated) mistreatment of the fetus. [footnoteRef:124] Similarly, the European legal order provides no right to life to the fetus, as it is not regarded as a ‘person’ under Article 2 of the European Convention on Human Rights, the right to life. [footnoteRef:125]  [121:  H.J.J. Leenen, Health Law Handbook, Boom Juridische uitgevers: The Hague 2017, p. 133]  [122:  Ibid., p. 135]  [123:  S. Wortmann, ‘Betekenis van Artikel 1:2 BW’, in In Verbondenheid, 2.2., 2017]  [124:  See e.g. Rb. Rotterdam, February 27, no. 10/691535-05, Hof Arnhem-Leeuwarden July 14 2020, ECLI:NL:GHARL:2020:5447]  [125:  Vo v. France, no. 53924/00, ECHR 2004, par. 80] 

In 2012, the RvdK, despite the legislation described above, requested a supervision order from the court for a fetus of sixteen weeks old. Relating to and indeed necessary for this request, the RvdK also requested the court to mark the fetus as yet born or at least viable. [footnoteRef:126] This request did not occur on the basis of the Wvggz: the woman was not mentally ill and did not herself pose a threat to her fetus. Rather, the RvdK feared that her family, who were outraged by and intolerant towards the pregnancy, would force the woman to an abortion or have the fetus removed illegally through violence. While the woman was initially “sensitive to the authority of the family guardian”, she later moved in with her boyfriend who lived in the same region as her possibly dangerous family despite the RvdK’s advice not to. [footnoteRef:127] The court ruled that the fetus did not have any rights at this stage of pregnancy and that it can therefore make no claim to any protection. The attempt of the RvdK to redefine the legal status of the fetus failed this time.  [126:  Rb. Dordrecht, July 7 2012, ECLI:NL: RBDOR:2012:BV6246, par. 2.3 ]  [127:  Ibid., par. 3] 

In another case, the RvdK did ground their request on the basis of a compulsory care legislation. Even though the predecessor of the Wvggz, the Wet Bopz, fixed the threshold of the living subject on the 24 weeks limit[footnoteRef:128] - in accordance with the general threshold in the Dutch legal order - the court found in 2012 that compulsory care could be given to a pregnant woman on the basis of the perceived danger of her behavior for the fetus. [footnoteRef:129] The fetus had been sixteen weeks old at the time of the judgement. This woman was diagnosed with a drug addiction and psychotic disorder and had previously lost four of her unborn children allegedly due to the use of cocaine during her pregnancies. The independent psychiatrist who was requested to diagnose the woman confirmed that upon leaving the clinic the woman was residing in, the chances of the women relapsing would increase “which will lead to the death of the unborn child”. [footnoteRef:130] The court concluded that the danger, consisting of the woman “taking the life of the unborn child or causing serious harm to it”, must be averted through the use of compulsory care.  [128:  J. Boonekamp. et al. “Zorg voor verslaafde zwangere vrouwen: rechtvaardiging van drang en dwang” in Tijdschrift voor Psychiatrie, 56 no. 3 (2012), p. 258]  [129:  Rb. Amsterdam, February 14 2011, ECLI:NL:RBAMS:2011:BW7232]  [130:  Ibid.] 

This cross section of court cases illustrates how the problematization of the threshold of the living subject has entered into the legal sphere. The Wvggz demonstrates the final result of this problematization. Where the Wet Bopz carefully and sporadically opened the door for the protection of the fetus through the mother, the Wvggz explicitly allows for this protection. The Wvggz thus demonstrates its investment with life, and the optimalization of life: it is a manifestation of the law’s attempts to get a hold of the biological process that is pregnancy when the woman is not fully capable of taking responsibility. It is therefore undoubtably also a manifestation of a biopolitical law. Biopolitics’ main concern is the health, well-being and life of the population as a whole. Biopolitics can be exercised through health legislation, where the legal apparatus becomes influenced by the medical apparatus to form legislation aimed at conserving the health of the population. The Wvggz is part of these health legislation, but is simultaneously demonstrative of legislation aimed at providing disciplinary measures when certain subjects fail to behave responsibly. 
Indeed, the Wvggz has gone beyond any other biopolitical health legislation in preventing prenatal fetal harm. As previously noted, several courts have allowed for the administration of contraceptives to mentally disabled, sexually active women to prevent pregnancies altogether. The possibility of mandatory use of contraception is not discussed in the explanatory memorandum. The memorandum speaks only of the fetus as being perceived as “another person”. Nevertheless, contraception has been assigned as permitted forms of mandatory care, under section 3:2 paragraph 2 sub a Wvggz. According to this article, "the administration of fluids, nutrition and medication, as well as the carrying out of medical checks or other medical operations and therapeutic measures" is permitted "to treat a mental disorder, or because of that disorder,  to treat a somatic disorder”. Contraception, however, does not serve as medication to reduce the effects of a mental disorder; it only serves to prevent a pregnancy. Because a pregnancy can lead to mental disruptions in some cases, preventing a pregnancy can serve to stabilize the mental disorder.  This reasoning has been cited several times by psychiatrists. For example, a psychiatrist indicated that:

"In addition, a possible pregnancy poses many risks to the health and safety of the person concerned as well as to the health and safety of the unborn child. […] A possible pregnancy and the birth of a child also entails the necessary stress and uncertainties, which has a negative effect on the psychotic symptoms of the person concerned and thus her mental health. […] She has also indicated that she would like to have a child, but does not yet know what she will do if she hears her ex's voice during her pregnancy. […] The aforementioned causes great harm to both the health of the person concerned and her unborn child. In addition, taking the current dosage of antipsychotics during pregnancy is harmful to the unborn child. […] The court therefore considers that any pregnancy will result in serious harm, in the form of danger to life, serious bodily injury and serious psychological damage to the person concerned and another.". [footnoteRef:131] [131:  Rb. Noord-Nederland, October 20 2020, ECLI:RBNNE:2020:3684, par. 2.9 (emphasis added)] 


The compulsory contraception is therefore aimed at stabilizing the mental state – in the case above to target schizophrenia – but the psychiatrist does not speak of treatment of the disorder, meaning that the relevant section of the law does not allow for the administration of contraceptives as medicine. Notable in this regard is that in a decision on the legitimacy of a forced corona test, the court ruled that such a test cannot be carried out according to the Wvggz because the test is not aimed at treating a mental or somatic disorder. More notable still is how the Wvggz is extending its biopolitical aim not only to preventing fetal harm during a pregnancy, but even before a pregnancy can occur. The courts fulfill a double aim in this regard: to diminish any damage resulting from a person’s mental disorder by preventing the harmful effects of a pregnancy on the person in question, but additionally to safeguard the health of others, even when the other has not yet been conceived. It demonstrates the investment of the law in biopolitical aims of protecting the health of the population, even when the law strictly speaking does not provide this option. 

[bookmark: _Toc79918298]The Wvggz and the norm 

Considering that the Wvggz is both a tool of disciplinary power and biopower, it becomes clear how it functions as the norm, in the sense that is normative: it contributes to the discourse of what is to be allowed and what is not by proclaiming a standard. In the case of the Wvggz, the norm is important: responsibility is the norm, meaning that those who lack a sense of responsibility can legitimately become subjected to compulsory mental healthcare. Additionally, the Wvggz fits the depiction of Foucault of the role of the law in the biopolitical order described in chapter 2, which is the depiction of the law as becoming “increasingly incorporated into a continuum of apparatuses”[footnoteRef:132]. The law is where “the norm of discipline and the norm of regulation intersect along an orthogonal articulation”. [footnoteRef:133] In other words, the law – including, as illustrated above, the Wvggz - articulates both disciplinary power and biopower. The Wvggz then fits the depiction of how, in a society centered around normalization, the law can be used as an apparatus establishing and proclaiming the norm. In doing so, it functions symbiotically with other apparatuses such as medicine: medical authorities proclaim what is to be considered normal and abnormal – i.e., a healthy fetus versus a non-health fetus, and a mentally ‘sane’ person versus a mentally disabled person – and this norm is then incorporated in health legislation such as the Wvggz.  [132:  Foucault, “Right of Death and Power over Life”, p. 144]  [133:  Foucault, “Society Must be Defended”, p. 253] 



[bookmark: _Toc79918299]Power-knowledge and the Wvggz

Medicine, to Foucault, is “a power-knowledge, that can be applied to both the body and the population, both the organism and biological processes, and it will therefore have both disciplinary and regulatory effects”. [footnoteRef:134] As legal institutions became more and more aligned with medical apparatuses, medical knowledge was assigned a valuable role in the legal sphere. This created a power-knowledge construction that engendered disciplinary and regulatory effects on those to whom it was targeted. What follows in this chapter will illustrate that the Wvggz provides an example of how legislation has become infused with medicine and how medical knowledge constitutes power-knowledge relations towards women with a mental illness.   [134:  Foucault, “Society Must be Defended”, p. 252] 

Weir deems “the condition for this form of intervention” – the intervention being the attempts made by child welfare organizations to treat the fetus as a separate person from the mother - to be made possible by “medically based prenatal risk techniques that pushed the threshold of the living subject prior to birth”. [footnoteRef:135] In a broader sense, it is the gained medical knowledge on the fetus that gave rise to debates on the legal status of the fetus. [footnoteRef:136] Scientific evidence on the effect of drug or alcohol abuse, producing novel clinical pictures such as fetal alcohol syndrome, functioned as handholds for child welfare organizations and to support their risk-reducing attempts. [footnoteRef:137] An article published in the Nederlands Tijdschrift voor Geneeskunde (the Dutch journal on Medicine) discussed the court case mentioned above, on the use of the Wet Bopz to obtain a supervision order for a fetus[footnoteRef:138], and the use of compulsory care from a medical perspective. It elaborated on the medical risks involved in a pregnant woman’s use of cocaine: [135:  Weir, Pregnancy, Risk and Biopolitics, p. 16]  [136:  Ibid., p. 143]  [137:  Ibid., p. 145]  [138:  Rechtbank Amsterdam, 14 februari 2011, ECLI:NL:RBAMS:2011:BW7232] 


“The placenta is good and fast permeable to cocaine. Therefore, when exposed to cocaine, there is a risk to the unborn fruit from conception onwards. Cocaine use also poses major health risks for the mother, both during pregnancy and around childbirth. In pregnant women, a higher percentage of cocaine is converted into the active metabolite norcocaine than in non-pregnant women. As a result, the cocaine half-life is longer in the mother and in the fetus"[footnoteRef:139] [139:  Adger J.K. Hondius et al. “Wet BOPZ toegepast bij vroege zwangerschap van verslaafde”, in Nederlands Tijdschrift voor Geneeskunde, 156 (2012)] 


The medical information on the harmful effects of cocaine use on the pregnant woman and the fetus functioned as the main evidence upon which the article’s argument was built, the argument being that the Wet Bopz should provide the possibility for fetal health care. 
Similarly, the explanatory memorandum of the Wvggz mentions excessive alcohol use as a reason for intervention:

“According to current insights, this lifestyle [of drinking one glass of alcohol a day] does not lead to such extensive damage to the fetus that coercive treatment would meet the requirements of proportionality and subsidiarity”[footnoteRef:140] [140:  Kamerstukken II 2009-10, 32 399, nr. 3] 


Whether or not ‘current insights’ do indeed show that what is perceived to be excessive drinking is harmful for the fetus and leads to a fetal alcohol syndrome (FAS), is debated. While FAS occurs only in babies whose mothers drank excessively during the pregnancy, only around five percent of these babies will have FAS. [footnoteRef:141] Likewise, the focus on the teratogenicity (the presence of a teratogen that has the capacity to form abnormalities in the fetus) of cocaine use during the pregnancy, which in turn justified the legal fixation on addicted, pregnant women, has been brought into question by medical researchers. Research has shown that before the age of six, children who were prenatally exposed only to cocaine through their mothers did not experience a behavioral disturbance. [footnoteRef:142] Behavioral disturbance due to prenatal cocaine use could occur, but mostly when other factors were involved, such as alcohol exposure and tobacco exposure. The prenatal use of cocaine in itself did not have the excessively severe effects it was commonly expected to cause.   [141:  Elizabeth Mitchell Armstrong, “Making Sense of Advice About Drinking During Pregnancy: Does Evidence Even Matter?” in The Journal of Perinatal Education 26, no. 2 (2017)]  [142:  D.A. Frank et al. “Growth, development, and behavior in early childhood following prenatal cocaine exposure: a systematic review” in JAMA, 285 no. 12 (2001)] 

The Wvggz is thus an example of how risk techniques have become embedded in legal institutions. However, risk as calculated across populations is more easily determined than risk calculated for an individual. It can be stated that five per cent of babies whose mothers drank excessively during pregnancy develop FAS. [footnoteRef:143] It is uncertain however whether or not the patient before the court, who is pregnant and drinks heavily, will give birth to a child with FAS. In other words, “clinical risk management at the perinatal threshold projects the […] security analysis of populations to the disciplinary level of individual bodies”. [footnoteRef:144] As a result, “[…] the woman is punished, not for actual harm but for potential harm to the fetus, for the degree and type of risk is uncertain”. [footnoteRef:145]  [143:  Armstrong, “Making Sense of Advice About Drinking During Pregnancy: Does Evidence Even Matter?”]  [144:  Weir, Pregnancy, Risk and Biopolitics, p. 189]  [145:  Sybylla, “Hearing whose voice? The ethics of care and the practices of liberty: a critique”, p. 68] 

Regardless of the uncertainty of the outcome of the women’s conduct, the governance of risk that is adhered to – preventing harmful effects of substance abuse to the fetus – justifies the use of compulsory care to the woman in order to influence her conduct. Here, we find the first power-knowledge relation that women with a mental illness are subjected to. It is the knowledge on the fetus and the effects of pregnant women’s conduct that generated and justified the court-psychiatrist-patient power relation, in which the patient became the object of power. Consequently, this power relation is what enabled the psychiatrist to proclaim this knowledge as the truth. Had the focus of what engenders prenatal risks been on other factors than drugs or alcohol use, such as poverty, these factors would have been researched more intensely. More knowledge would have been produced on the harmful effects of these other factors and as a consequence, a different group of women would have been singled out, such as women living in poverty. Prenatal healthcare legislation would perhaps have directed their focus on minimizing the risk of poverty on fetuses, since this would align with the power-knowledge scheme: knowledge produced on a subject is taken up by power mechanisms to exercise control over or regulate these subjects, after which more knowledge can be produced because of the differentiation of this group as subjects. 
However, the Wvggz focusses on the harmful effects of the behavior of mentally disabled women on their fetuses (or as the explanatory memorandum of the Wvggz occasionally describe it, “[the mother’s] future child”[footnoteRef:146]). As the fetus was adopted as an object of knowledge in the legal sphere, women with a mental illness consequently became an object of power in that same legal sphere. That is to say, as the knowledge such as above became available and evidence was gathered on the harmful effects of drug and alcohol use on the fetus, attention was pinpointed on women (ab)using drugs and alcohol. They, having both a mental disorder that entailed a dependency on these substances and reproductive capacities, became an object of power/knowledge. Their bodies and behaviors could be studied extensively as the increase in knowledge on both identities – mental disability and gender – allowed for this observation. This in turn places women in a relation of power, one towards psychiatrists, care takers and the court, a relation fueled by knowledge on the woman. As described earlier, power and knowledge work together symbiotically. Foucault describes this relation through the example of sex. He states: [146:  Kamerstukken II 2009-10, 32 399, nr. 3] 


“if sexuality was constituted as an area of investigation, this was only because relations of power had established it as a possible object; and conversely, if power was able to take it as a target, this was because techniques of knowledge and procedures of discourse were capable of investing it”. [footnoteRef:147]  [147:  Foucault, History of Sexuality, Volume I: An Introduction] 


The same is true for women with a mental illness. Knowledge production on this group of women was enabled by this precise categorization: a specific group of women. Differentiated and divided as a specific group that could be researched, investigated and medicalized, women with a mental illness could become “the point at which power is exercised and knowledge is generated”. [footnoteRef:148] One thus finds here two of the three modes of objectification described by Foucault. Firstly, women are objectified as a subject through what Foucault labels “dividing practices” and secondly, women are objectified through scientific classification by both psychiatry – as mentally ill patients – and biology – as pregnant women.  [148:  Turkel, “Michel Foucault: Law, Power and Knowledge”, p. 179] 

By marking women with a mental disorder as a source of risk for fetuses, they could become an object of control under the legal gaze and in turn, be subjected to another, the second, power-knowledge relation. This power-knowledge relation lies in the consolidation of the law with psychiatry, a consolidation marked by the frequent summoning of medical expertise in court judgements concerning mentally ill persons. [footnoteRef:149] Knowledge on the behavior and mind of a criminal, for example, is needed in assessing whether the accused was of sound mind at the time a certain crime was committed, and whether imprisonment or confinement in a mental institution is in order. In the case of forced treatment too, the knowledge of medical experts is highly valued and regularly applied. Upon assessing the need for compulsory care on the basis of the Wvggz, the court refers to the medical declaration drawn up by an independent psychiatrist (section 5:8 Wvggz). This medical declaration contains a diagnosis of the patient’s disorder, an evaluation of the relation between the disorder and the ‘serious disadvantage’ and finally a description of the care needed to evade this disadvantage (section 5:9 paragraph 1 Wvggz). While in regular legal procedures the judge is able to involve the assessments of relevant experts, the Wvggz states that  the involvement of a medical expert is obligated.  [149:  Wilbert Dijkers, “Een witte jas onder de toga: De toetsende rol van de rechter in de dwangpsychiatrie”, in Nederlands Juristenblad 1139 (2018)] 

	The obligatory medical declaration of an independent psychiatrist allows for an intense increase in the power-knowledge imbalance to cultivate between the patient and the authorities surrounding her. The judge relies upon the knowledge of the psychiatrist and his ability to categorize the patient adequately in terms of mental disorders, and due to the judge’s own lack of medical expertise, he will unlikely dismiss his conclusion: “[…] the doctor becomes a thaumaturge; the authority he has borrowed from order, morality and the family now seems to derive from himself; it is because he is a doctor that he is believed to possess these powers [...]"[footnoteRef:150] One can even find a parallel with Foucault’s image of the hysterical woman being “analyzed—qualified and disqualified—” and being “thoroughly saturated with sexuality; whereby it was integrated into the sphere of medical practices”[footnoteRef:151] The woman’s sexuality refers in this case to her capacity of reproduction, saturated to the extend that she is essentialized to an identity of someone capable of reproduction or of a – potential – mother. This essentialization then allows for her subjection to the medical gaze, under which she can be medicalized, controlled and surveilled. The mentally disabled woman who can either have children or is already pregnant fits the depiction of “the nervous woman , […] the indifferent mother - or worse, the mother beset by murderous obsessions”[footnoteRef:152], unable to commit to “the responsibility they owed to the health of their children, the solidity of the family institution, and the safeguarding of society”[footnoteRef:153]. The latter, the safeguarding of society, is particularly significant. In drawing a parallel between the women in the relevant Wvggz case law, one can observe how the Wvggz functions as a biopolitical tool in the way that it relates to (pregnant) mentally disabled women: they hold a responsibility to their children, but additionally in conserving the health of the population as a whole to such an extend that they can be forced to take this responsibility.  [150:  Foucault, Madness and Civilization, p. 275]  [151:  Foucault, “The Deployment of Sexuality”, p. 104]  [152:  Foucault, “Deployment of Sexuality”, p. 110 ]  [153:  Ibid., p. 147 (emphasis added)] 

The consolidation of the law with psychiatry fits Foucault’s depiction of power and knowledge in penal procedures, in which multiple smaller and larger authorities circulate around the court and exercise influence over the accused or the patient. [footnoteRef:154] These smaller and larger authorities can now be concluded to consist of the judges, the public prosecutor, the psychiatrist, the patient’s care givers, the family and those around the patient such as their neighbors. These authorities come to stand in a power-knowledge relation towards the patient, that result in the objectification of these women. The following chapter will further analyze this objectification. [154:  Foucault, Discipline and Punish, p. 21] 


[bookmark: _Toc79918300] Objectification, the subject & the Wvggz

Attempts to alter the legal status of the fetus and legally force pregnant women into receiving care initially targeted, as the first case described above demonstrates, any woman whose circumstances – outside or inside their own control – posed a risk for the fetus. Except in cases where the fetus was older dan 24 weeks old, these attempts failed as the court upheld that the fetus had no rights before this threshold. Through the entry into force of the Wvggz however, these attempts became crystallized in the legal sphere and the target was fixed upon a societal group that was considered both a high-risk source as a group easily deprived of liberal freedoms and rights “as the dissolution of freedom would there be of little notice”[footnoteRef:155], which were mentally ill women. This fixation upon mentally ill women as possible due to their objectification to a subject of power. As described in chapter 2, so-called dividing practices are a part of this objectification. Through the formation of dichotomies – “good” and “bad”, “normal” and “abnormal” – subjects are created.  [155:  Weir, Pregnancy, Risk and Biopolitics, p. 147] 

The Wvggz visibly engages in these dividing practices through its efforts to divide in who can receive compulsory care and who cannot. While prenatal testing is a widely recommended practice to all pregnant women regardless of them having an increased pregnancy risk or not, the Wvggz authorizes the use of compulsory care on only one group of women. The Wvggz’ dividing attempts are firstly evident in the criteria they uphold for the use of compulsory care. As section 3:3 of the Wvggz clarifies, compulsory care may only be provided when the person in question has a mental illness, its behavior leads to a “serious disadvantage” and he or she refuses care. Additionally, the compulsory care should be proportionate to the aim of the care, no less intrusive means should be available and finally, the care should be effective. 
The most important criteria are evidently the existence of a mental disorder, the threat or occurrence of a “serious disadvantage” and the causal relation of this disadvantage with the presence of a mental disorder. Specifically for pregnant women, the classification of this disorder can be particularly problematic, since their behavior is constantly monitored to detect any aberrant, risky behavior. Since so many actions of pregnant women are perceived as aberrant and risky during the pregnancy – drinking alcohol, drinking caffeine, eating certain sea foods, smoking – uncertainty can arise regarding the classification of a disorder. Which behavior counts as a mental disorder, and which does not? After all, the Diagnostic and Statistical Manual of Mental Disorders (DSM), drawn up by the American Psychiatric Association, classifies a substance use disorder – an addiction – as a mental disorder and has set certain criteria for the assessment of a disorder, but “the relation between risk and uncertainty was rendered unstable” in the context of the Wvggz nevertheless. [footnoteRef:156]  [156:  Weir, Pregnancy, Risk and Biopolitics, p. 145] 

Legislators oversaw this possible uncertainty and somewhat clarified the threshold in the explanatory memorandum:

“It should be made clear that the principles of ultimum remedium and proportionality must be weighed heavily when deciding to provide compulsory care for pregnant women. […] This means that inveterate smokers or those who drink one glass of alcohol a day cannot be eligible for coercive treatment. According to current insights, this lifestyle does not lead to such extensive damage to the fetus […] In any concrete case, a balance must be made between the different risk factors: as there is a greater risk of causing serious damage to the fruit (due to the nature, frequency and intensity of substance use), mandatory care is more likely to be discussed. […] In the event of serious degradation, compulsory care may be justified not only by relying on the interests of her future child, but also by invoking the best interests of the woman herself” [footnoteRef:157] [157:  Kamerstukken II 2009-10, 32 399, nr. 3] 


Dividing practices are connected to liberal governance and thus with the notions of freedom and responsibility that liberal governance departs from. These practices are therefore telling for the responsibility placed on the different groups of women. The ‘free’ women – those who are capable of performing the adequate behavior during pregnancy – are trusted to act from their own sense of responsibility. The ‘unfree’ women – those who are, due to their mental disability, deemed unfit to perform the adequate behavior – supposedly lack the necessary sense of responsibility. The Wvggz departs from this notion of the responsible mother, who will do what is needed to ensure the safety of her fetus and proclaims it in the explanatory memorandum:

"The possibility of providing compulsory care to pregnant women in order to prevent harm to the unborn child must also be seen separately from her right to abortion. This right cannot be set aside by compulsory care. When providing mandatory care, the desire of the pregnant person to maintain and carry out the pregnancy, is paramount. As long as that wish is present, the pregnant woman may be expected to refrain from harming behavior. However, if she wishes to refrain from carrying out the pregnancy, this is possible under the Wet afbreking zwangerschap” [footnoteRef:158] [158:  Kamerstukken II 2009-10, 32 399, nr. 3, p. 56 (emphasis added) ] 


This passage is eminently illuminative of the underlying intention of the Wvggz and the paradox of responsibility that women find themselves in, as described in chapter 2: the expectation on the woman’s way of handling her pregnancy is mentioned quite casually and in passing, as if no further explanation is needed. It signifies the extend to which this expectation on women is embedded in society: women have the freedom to decide on whether they wish to be pregnant or not, but not on what they wish to do or not do when they are pregnant. When in the womb, the fetus has become a “potential life” and the mother is expected to provide the adequate care. 

In conclusion, the passage above on the criteria for compulsory care demonstrates how the Wvggz is an expression of liberal governance’s dividing practices “separating the free from the unfree. The practices of liberal governance have been systematically dependent on processes of disciplinary normalization that constitute citizen-subjects as capable of governing themselves according to regulated freedom”. [footnoteRef:159] The Wvggz can thus be regarded as the first legal manifestation of the biopolitical attempt at controlling and regulating the woman’s body in the Dutch legal order, which was only possible by positioning a certain group as the subject of the legislation. That is, only women’s whose own lack of rationality and responsibility rendered them unable to conduct the ‘correct’ behavior could be categorized as a group. This group is consequently made justifiable of depriving of their rights to bodily integrity and autonomy. Their ‘madness’, in Foucault’s words, or mental disability in the modern understanding, functions as an identity that marks the pivot point for the use of compulsory care: if a woman is unable to make responsible choices due to a mental disorder, the law allows for the exclusion of this woman from liberal freedoms. [footnoteRef:160]  [159:  Weir, Pregnancy, Risk and Biopolitics, p. 147]  [160:  Ibid., p. 188] 

	
	


[bookmark: _Toc79918301]Conclusion

This thesis was aimed at illustrating the connection between biopolitics and compulsory mental healthcare to pregnant, mentally disabled women. The Wvggz has functioned as a case study for Foucault’s notion of power, and the associated notions of subjects, risk technologies, knowledge production and discourses of truth. This theoretical framework was important to be examined carefully, in order to analyze the Wvggz as a case study for Foucault’s idea of biopolitics. By examining these notions, I have shown that the Wvggz expresses the aspects of biopolitics, that they are tied together to form a foundation from which this law could be modeled and could become in force, and that the Wvggz is a biopolitical tool. 
The Wvggz is a fine example of legislation whose aim it is to ‘step in’ when women refuse to act responsibly and rationally under liberal governance. It is a result of what Weir refers to as authoritarian governance; liberal freedoms need to be momentarily set aside, to reduce risk through coercion. In a biopolitical power model, legislation focused on health and life is more easily justified when it uses this coercion, as the very aim of biopower is to optimize and preserve the health of the population. As the Wvggz is a product of authoritarian governance, it is both a disciplinary power tool as well as biopolitical. Disciplinary aspects are expressed in the presence of the public prosecutor in the hearing of each court case, as well as the opportunity for fellow citizens to report a mentally disabled person. It is furthermore biopolitical, as the Wvggz is designed to optimize life to such an extend, that it allows for coercion against the woman behaving irresponsibly towards her fetus’ ‘life’. 
The concern with the fetus’ ‘life’ is a recent development in the coalescence with the medical sphere in the juridical sphere. Through the efforts of authorities such as the RvdK, the need to intervene in a woman’s pregnancy when her behavior caused harm to her fetus increased and demanded adequate legal options for intervention. One can find the origin of the Wvggz here. The increased concern in turn is, as shown, a result of the subjectification of the fetus as a result of the increased knowledge production on the fetus when inside the woman’s body. This knowledge production enabled doctors, care providers and pregnant women themselves to observe the fetus, which was previously unknown. This observation allowed for an increased awareness of the needs of the fetus in order for it to stay alive and healthy. The result was a shift in the perceived role of the mother: she, being the person carrying the fetus, was now not only responsible for her own health, but also for the health of the life inside her. The woman furthermore becomes an object of knowledge: she and her bodily processes can be studied, should be studied, in order to preserve the subject that is the fetus. She loses more and more her status of a subject and is significantly reduced to a body of reproduction. 
The question then remains; why is it important? For this, I refer back to the aim of this thesis: to, to an extend, continue the work Foucault had envisaged to write on women’s subjection to power. In placing the Wvggz in the theoretical framework of Foucault on biopower, I have attempted to give body to the otherwise almost invisible interpretation of the law in which they perceive the fetus to be “another person”. To analyze the discriminatory aspects of this legislation, it is necessary to gain knowledge on why this interpretation is problematic. As Ruhl states, “[…] almost inevitably, pregnancy is a ‘women’s’ issue; if pregnancy is going to be regulated, women bear the brunt of this regulation”. [footnoteRef:161] It is vital to recognize the possible impact of this disruption on other legislation concerning women’s bodies and to place the Wvggz in a broader context of reproductive rights. Granting personhood not during or after birth, but at the moment of conception, may allow for a serious reevaluation of a woman’s right to an abortion. When the fetus is granted a high status of protection in the context of the Wvggz, the step towards restricting the right to abortion is easily made as a similar line of argument would contradict the option of ending the fetus ‘life’ or ‘personhood’. In other words, the Wvggz opens the door to a variety of legal philosophical questions about the possibility for the state to interfere in a woman’s pregnancy when her behavior is deemed dangerous for the fetus. These questions in turn necessitate a study on the status of women’s bodies, especially those who have a mental illness: are they mere vessels of their fetus? Does the presence of a fetus allow for the dismissal of women’s rights? The “state’s right to intervene” [footnoteRef:162] should not become a self-evident idea, nor should its effects on society remain unquestioned. This thesis was thus an attempt to bring women back into the discourse of this legislation, to provide a ground on which to understand the law and from there, move forwards in the debate around reproductive rights. [161:  Ruhl, “Liberal governance and prenatal risk”, p. 96]  [162:  Roe Sybylla, “Hearing whose voice? The ethics of care and the practices of liberty: a critique”, Economy and Society 30 no.1 (2001); 69] 
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