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For everyone must admit that a law has to carry with it absolute necessity if it is to be mora"y valid - valid 
that is, as a basis of obligation; and everyone must grant that the commandment, ‘Thou shalt not lie’ could 
not hold merely for human beings, as if other rational beings had no obligation to abide by it. So it is with 

a" other genuine moral laws. Consequently, the ground of obligation must here be sought, not in the nature 
of human beings or in facts about the way the world is, but solely a priori in concepts of pure reason.

-- Immanuel Kant, Preface to Groundwork of the Metaphysics of Morals
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Introduction
The International Criminal Court (ICC) has been set up as a means of adjudicating the most 
severe criminal offences known to man. In theory the jurisdiction of this court is not limited 
by the nationality of the individuals involved or location where a crime is committed. The pri-
mary limitation of its jurisdiction is found in the type of criminal offences it is competent to 
try. The crimes over which this court has jurisdiction is limited to four particular crimes. 

To a large extent the selection of these crimes has been influenced by historical events in the 
Western part of the world. This empirical basis of its jurisdiction may hinder the acceptance of 
the work of the International Criminal Court on a global level. Also, the largely empirical basis 
of its jurisdiction makes this global court vulnerable to the criticism that this court is yet an-
other example of a neocolonialist attempt at imposing Western values on the rest of the world. 

One possible strategy to avoid this criticism would be to base the jurisdiction of the ICC on 
non-empirical grounds. This would require a choice of criminal offences which is not directly 
linked to historical events or cultural or even temporal judgements. The crimes which currently 
fall within the jurisdiction of the Court are crimes which are most likely considered horren-
dous crimes by the vast majority of individuals on this planet. The idea that most people con-
sider these crimes to be horrendous, however, does not necessarily mean that they in fact are 
the most horrendous crimes conceivable. 

In setting up an International Criminal Court the aim has been to construct a court which rep-
resents all cultures on this planet and which appeals to the ideals of justice of more than one 
generation. The very idea of a permanent International Criminal Court requires an appeal to 
the ideals of justice of all, regardless of the era in which one lives or one’s cultural or religious 
background. 

This thesis aims to inquire into the possibility of such an absolute foundation of justice which 
appeals to all and which is categorically binding upon all rational beings, regardless of cultural 
or temporal restrictions. 
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In order to investigate this possibility I will inquire into the possibility of providing the foun-
dation of its jurisdiction through a universal moral basis which is independent of such cultural 
and temporal influences. More exactly in this thesis I will inquire into the following question: 

is it possible to identify crimes which require global penalisation and active prose-
cution by the International Criminal Court based on a categorical and universal 
moral norm?

To answer this question I will inquire into a number of different aspects of the International 
Criminal Court and morality so as to gain a clearer understanding of the ideas behind different 
aspects of this question. The initial part of this investigation will concentrate on the Interna-
tional Criminal Court itself. In order to speak intelligibly of the possibility of formulating a list 
of crimes to fall under its jurisdiction the question: ‘what is the purpose of the International 
Criminal Court and what crimes currently fall under its jurisdiction?’ needs to be answered 
first. 

Therefore this inquiry will commence with an inquiry into this question. In particular I will 
pay attention to the establishment of the International Criminal Court, and the historic events 
which gave rise to the establishment of this institute. Furthermore I will pay particular atten-
tion to the purpose of the International Criminal Court and the crimes which currently fall 
under its jurisdiction. 

After having gone into the specifics of the International Criminal Court I will continue to in-
quire into theories on morality. In finding a suitable moral theory to function as a foundation 
for the formulation of a list of crimes for the International Criminal Court an understanding 
of the existing moral theories is paramount. In inquiring into the different existing moral theo-
ries I will answer the question: ‘is there a moral theory which could function as a universal and 
categorically binding moral theory for the foundation of jurisdiction?’.

This part of the inquiry will be dealt with in two parts. The fist part will investigate the cur-
rently existing moral theories and will give an overview of the main types of moral theory cur-
rently recognised. The second part of this inquiry will deal in more detail with the universal 
applicability of each of the different types of moral theory. Through an examination of the dif-
ferent moral theories I will argue that the moral theories of Immanuel Kant and Alan Gewirth 
are the two moral theories which appear to meet the prerequisites and which therefore war-
rant further investigation.

I will therefore continue with a more detailed examination of the moral theories of Kant and 
Gewirth. Inquiring further into the particulars of these moral theories and their universal va-
lidity requires an understanding of the possibility of formulating a truly universal moral theory 
at all. Therefore this question will be addressed first. This part of the inquiry will be carried 
out by inquiring into Kant’s theory of the possibilities of inquiring into metaphysics. The find-
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ings of this inquiry will provide the required framework for the further examination of the 
theories of Kant and Gewirth. 

The inquiry into these moral theories will focus on both the contents and the categorical valid-
ity of these theories. In inquiring into these different theories I will begin by inquiring into the 
theory of Kant and answer the question: ‘what are the key elements of the moral theory of 
Kant and can this moral theory be considered a universal and categorical moral theory?’. 

After inquiring into the theory of Kant, I will continue my examination of the theory of Ge-
wirth. This part of the inquiry will likewise focus on answering the question: ‘what are the key 
elements of the moral theory of Gewirth and can this moral theory be considered a universal 
and categorical theory?’. 

The examination will subsequently be concluded investigating whether either moral theory 
may be considered successful in its attempt to formulate a categorical and universal moral the-
ory. Furthermore both moral theories will be examined as to their suitability to act as the 
foundation for the jurisdiction of the International Criminal Court. Lastly, the consequences 
of founding the jurisdiction on the theory which is considered the most suitable moral theory 
will be investigated. In this chapter I will therefore answer the question ‘is it possible to iden-
tify crimes which require global penalisation and active prosecution by the International 
Criminal Court based on a categorical and universal moral norm?;

Finally, this inquiry will conclude by examining the results from this investigation and by sum-
marising the main conclusion from this inquiry. 
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The International Criminal Court

H I S T O R Y  O F  T H E  I N T E R N A T I O N A L  C R I M I N A L  C O U R T
The history of the International Criminal Court can be traced back to the final days of the 
Second World War. The events which took place during this war had been so gruesome that 
the establishment of an international court was deemed necessary to try those responsible for 
these atrocities. The purpose of such a court, which was established in the German city of 
Nürnberg, was to try 

war criminals whose offenses have no particular geographical location whether they be accused 
individua"y or in their capacity as members of the organizations or groups or in both capacities.1 

The Nürnberg tribunal was the first international court of its kind and was established by the 
four allied powers; the United States, the United Kingdom, the Soviet Union and the provi-
sional government of France at the London agreement. 

During the time of its operation a total of 24 Nazi leaders were indicted for the war crimes 
committed by them and the Nazi regime in the so called major war crimes trials. Of these 24 
ultimately 19 were convicted and sentenced.2 After these initial trials the tribunal went on to 
prosecute some 200 other war criminals. 

The Nürnberg tribunal created an important precedent in the prosecution of individual war 
criminals which would not be repeated for another fifty years, with the exception of the East-
ern equivalent of the Nürnberg tribunal, the Tokyo tribunal. 

The break up of former Yugoslavia around 1991 and the wars surrounding this break up would 
lead to the instigation of the first international criminal tribunal since the end of the Second 
World War. The war that took place in former Yugoslavia provided pictures that were reminis-
cent of events during the Second World War. As with the Nürnberg tribunal the international 
community reacted by establishing an international tribunal aimed at prosecuting those indi-
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viduals responsible for the violations of international humanitarian law during this war. 3 The 
tribunal has been in existence since 1993 and currently the ending of its activities is foreseen 
for 2012. Since its establishment the court has prosecuted 161 persons, the most famous of 
those being Serbian politician Slobodan Milošević.4 

Shortly after, atrocities committed in Rwanda in 1994 led to establishment of a second tribunal 
aimed at trying persons responsible for genocide and violations of international humanitarian 
law. This tribunal, the International Criminal Tribunal for Rwanda (hereafter: ICTR) was estab-
lished in 1994 5.

As with the ICTY the international indignation at events which took place in Rwanda made 
the establishment of an international tribunal unavoidable. With the creation of the ICTR, 
came the realisation that the ever growing number of international conflicts after the end of 
the Cold War would require the establishment of a permanent International Criminal Court. 

The call for the establishment of a permanent International Criminal Court was not new. Soon 
after the establishment of the Nürnberg tribunal and the Tokyo tribunal similar calls had been 
heard which had lead to investigating this possibility. Political events however led to the end of 
these investigations. 

This time, the end of the Cold War provided for a political arena with more chances of success. 
In 1998 the Rome Statute, establishing the International Criminal Court, was adopted by 120 
states. It would still be another four years until the required number of 60 states had ratified 
the treaty, allowing for the actual establishment of the Court itself. On 1 July 2002 the Rome 
Statute establishing the International Criminal Court entered into force. 
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J U R I S D I C T I O N  O F  T H E  I N T E R N A T I O N A L  C R I M I N A L  
C O U R T
The territorial jurisdiction of the ICC is restricted to the territory of one of the ratifying states 
or where the accused is a national of one of the ratifying states. A third possibility of gaining 
jurisdiction exists when the United Nations Security Council has referred a situation to the 
prosecutor of the ICC. 

Apart from the geographic limitations on the jurisdiction of the ICC, the Rome Statute pro-
vides for a number of other, arguably more important, limitations on the jurisdiction of the 
Court. In accordance with the historic backdrop which provided for the establishment of the 
Court and the additional character of the ICC, the crimes over which the Court has been 
awarded jurisdiction are limited. The ICC has been awarded jurisdiction only over those 
crimes which are considered worthy of the attention of such a severe instrument. In the pre-
amble to the Rome Statute the Parties to the treaty the following considerations can be found 
on this subject:

Affirming that the most serious crimes of concern to the international community as a whole must 
not go unpunished and that their effective prosecution must be ensured by taking measures at the 
national level and by enhancing international cooperation

and

Determined to these ends and for the sake of present and future generations, to establish an inde-
pendent permanent International Criminal Court in relationship with the United Nations system, 
with jurisdiction over the most serious crimes of concern to the international community as a 
whole.6

In accordance with the principle of the ICC as an ultimum remedium, the states participating 
in the Rome Statute had to come to agreement on the crimes over which the court has juris-
diction. As explained in the preamble the jurisdiction of this court was to be limited to the 
most serious crimes of concern to the international community as a whole. 

In the end four crimes were selected. During the negotiations over the Rome Statute these 
four crimes became known as the four core crimes. These were the crimes over which agree-
ment was reached relatively easy. 
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The first of these crimes, genocide, required little debate and raised little objection.7 This may 
to a large extent be explained by the role that genocide played during the Second World War 
and the instigation of the Nürnberg and Tokyo tribunals. 

The second type of crime over which the ICC has jurisdiction are the so called crimes against 
humanity. The inclusion of this crime provided for more debate.8 The debate centered primar-
ily on the wording of the article. This resulted in the current article which provides for juris-
diction of the court in cases where a number of specific acts such as murder and torture are 
committed as part of a widespread or systematic attack against civilian population. 

War crimes form the third category of crimes over which the ICC has been awarded jurisdic-
tion. The definition of war crimes proved to be one of the most heated issues during the 
preparation of the Rome Statute.9 The reason this provision gave rise to such heated debate 
can be found in the fact that that humanitarian law consists of a fairly large number of treaties 
and conventions which have been recognised by most states only in parts. The majority of 
states have chosen not to adopt all treaties and conventions existing in humanitarian law. Ul-
timately, the chosen wording provides for specific acts which are considered to be war crimes 
under the Rome Statute. 

The crime of aggression provides for the final act under the jurisdiction of the ICC. This act 
has not been defined further in the text of the Rome Statute. The reason for this is that the 
definition of this provision proved too difficult. The main problem surrounding this definition 
was the role of the Security Council in determining that an act of aggression had taken place. 
For this reason the crime of aggression has been listed in the crimes over which the court has 
jurisdiction, but only after a suitable definition for this crime has been formulated. This defini-
tion was finally agreed upon at the 2010 review conference of the Rome Statute. Also at this 
conference it was determined that the Prosecutor of the ICC has the authority to conduct in-
vestigations into acts of aggression independently of the Security Councils decision on the 
matter. Certain limits to this authority have been agreed upon. 

In the preparation of the Rome Statute three other crimes have been considered. Firstly the 
crime of drug trafficking was put forth as one of the crimes over which the ICC was to have 
jurisdiction. Also, the crime of terrorism has been put forth as well as crimes against United 
Nations and associated personnel. Practical issues prevented the inclusion of these crimes in 
the Rome Statute. In the case of the crimes of terrorism and drug trafficking the method of 
investigation into these crimes was deemed more appropriate for national authorities. The 
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problem with including crimes against UN personnel and associated personnel was that at the 
time of consideration of this crime the Convention on the Safety of United Nations and Asso-
ciated Personnel was not yet in force.10 As this convention provided the background required 
for the inclusion of this crime, it was not added as a separate crime over which the ICC has 
jurisdiction. A number of different forms of this crime, however, have been formulated and 
added as a particular act classified as a war crime. 

During the drafting of the Rome Statute no explicit reference was made to the atrocities and 
the events of the Second World War or even the events which led to the instigation of the 
ICTY and the ICTR. Nevertheless the wording of the texts suggest that these events played 
an important role. In drafting the Rome Statute states built upon the experience gained by 
events during the Second World War and subsequent events. Without these events and the 
previous courts the Rome Statute would never have been drafted and the International Crimi-
nal Court would never have been established. 

C O N C L U S I O N
The final texts of the the Rome Statute award jurisdiction to the ICC over four different 
crimes. These four crimes are considered the core crimes of international criminal law. The ba-
sis of these crimes can be found primarily in the historic context of the establishment of the 
ICC and the political arena surrounding the debates at the time of the drafting of the treaty. 
The choices of the crimes over which the ICC has jurisdiction suggest that the Second World 
War and its atrocities had a profound influence in defining the jurisdiction of the court. 

By awarding the jurisdiction of the court on these historic events, the question remains if the 
conditions in the preamble are met. In its preamble the participating nations to the Rome 
Statue state their desire to form an international court which is to prosecute only the worst 
crimes. Although it cannot be argued that the four core crimes can be considered horrendous 
acts, it provides no justification for its selection of these four crimes. It may even be argued 
that to a large extent the selection of these crimes has taken place under the influence of 
events in Western nations.  
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Moral theories and their applicability
In an attempt to find a less historically oriented, empirical, basis this thesis inquires into the 
possibility of using a universal moral theory as the foundation for its jurisdiction. The success 
of this attempt is strongly dependent on the existence of any such moral theory and the possi-
bility of applying such a theory as a foundation for jurisdiction. 

This chapter therefore inquires into the existence of a moral theory which may serve as a 
foundation for jurisdiction. More precisely, the question to be answered in this chapter is: ‘is 
there a moral theory which could function as a universal and categorically binding moral the-
ory for the foundation of jurisdiction?’

To answer this question a basic understanding of existing moral theories is required. To this 
end I will provide an overview of the main types of ethical theoriy to be identified within phi-
losophy. In providing this overview I will furthermore discuss the suitability of the different 
types of ethical theory for the purposes of this thesis. In doing so, I will deal specifically with 
the question which moral theory is suitable to serve as a foundation for criminalisation of of-
fences for the ICC. 

E T H I C A L  T H E O R I E S
Before inquiring into different ethical theories which can be identified, we must first identify 
what is meant by ethical theories. Within ethical theories it is possible to distinguish between 
meta-ethical theory, normative ethics and practical or applied ethics.11 12 The main differentia-
tion to be made within these types of ethical theories is the distinction between meta-ethics 
and normative ethics. 

The question as to what constitutes ethics or morality is subject of meta-ethics.13 This field of 
ethics is primarily concerned with the justification of an ethical theory. As such, meta-ethics 
provides a theoretical background on ethical matters from a more abstract level. Those in-
volved in meta-ethical theory attempt to step back from moral theory and consider morality in 
general. Typical questions being asked within meta-ethical theory include questions such as; 
what is the status of moral claims? and are claims about morality objective?14 Typically through 
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meta-ethical theory there is no reflection upon concrete issues which started the reflection in 
the first place.15 

The field of meta-ethical theory may be distinguished from normative ethical theory. This field 
of ethics is more practical and is concerned with arriving at the standards which regulate right 
and wrong.16 Within the field of normative ethical theory philosophers refer to the principles, 
concepts and ideals which underlie ethical judgements in individual cases.17 An effort is made 
in normative ethics to find logical and consistent theory behind the reasoning of individuals on 
ethical matters. By doing so, it is possible to obtain a greater understanding of the reasoning 
behind moral judgements which enables us to make informed judgements on issues of morality. 
It is concerned with stating and defending the most basic moral principles.18 The most impor-
tant question being asked within normative ethics being: ‘how ought I to live?’19 or ‘how should 
one live?’.20 

Applied ethics or practical ethics is a branch of normative ethics concerned with examining 
specific issues from an ethical point of view. This field of ethics takes the principles and ideals 
of normative ethics and attempts to apply these to specific and concrete situations.21 By rea-
soning from the principles defined in normative ethical theory it attempts to provide for a well 
reasoned direction in particular situations. As such, it may be considered a part of the field of 
normative ethics.

The purpose of the inquiry in this chapter is to identify a theory which may serve as a basis for 
jurisdiction of the ICC. This requires the identification of a theory which provides for stan-
dards of conduct from an ethical point of view. Therefore this chapter will focus on the differ-
ent ethical theories provided for in normative ethical theory. 

Within normative ethics different two types of ethical theory may be identified. The primary 
distinction which can be made is the distinction between teleological and deontological theo-
ries. Teleological theories are characterised by the fact that in these theories determining the 
rightness of an action is dependent upon the extent to which an action is directed towards a 
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18 Kagan, S., “Normative Ethics”, Westview Press, Oxford, 1998, p. 2.

19 Singer, P, “A Companion to Ethics”, Blackwell Publishers, Oxford, 1991, p. xi

20 Kagan, S., “Normative Ethics”, Westview Press, Oxford, 1998, p. 1

21 Ibid, p. 3.
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purpose previously defined as good.22 Therefore the rightness of an action is always dependent 
upon the measure in which it contributes to reaching the good. The central characteristic of 
teleological theories lies in the claim that the ultimate basis of normative ethics is to be found 
in terms of the significance of some central good or goods.23 Within teleological theories it is 
possible to differentiate, yet again, this time between virtue ethical theories and consequential-
ist theories. 

Deontological theories take a different approach. In a deontological theory of ethics an action 
may be considered right independent of the extent to which it aims to provide for something 
good. 

This leaves us with three types of normative ethical theories to be investigated. The two teleo-
logical theories, virtue ethics and consequentialism on the one hand and the deontological 
theory of ethics on the other. The extent to which different ethical theories may be considered 
appropriate for the purpose at hand depends on a number of considerations. To be suitable for 
this purpose the different ethical theories need to meet certain criteria. These criteria will be 
discussed prior to providing the overview of normative ethical theories. 

P R E R E Q U I S I T E S  F O R  S U I T A B I L I T Y
This thesis aims to inquire into the possibility of formulating a list of crimes for the ICC on 
the basis of a universal moral theory. This means§ that the list of crimes is to be based on a 
moral theory which applies to all individuals regardless of cultural or temporal background. 

Most, if not all, moral theories attempt to provide for a theory on morality which reaches be-
yond an individual morality. The very essence of formulating a moral theory is to inquire into a 
morality which allows for some sort of objectivity. To formulate a strictly subjective moral the-
ory would obviously be nonsensical. 

However, for the purpose of this thesis the sole intention of formulating a theory which is not 
a subjective theory is not sufficient. A number of prerequisites must be met for an ethical the-
ory to be considered suitable. The most important restriction is that the moral theory must be 
considered a theory which attempts to provide for a universal theory of morality. From this fol-
lows that not all moral theories can be considered suitable as a basis for this list of crimes for 
criminalisation.

In order to serve as a basis for universal jurisdiction a moral theory must also provide for a 
theoretical basis as to why this particular theory is to be considered a universal moral theory. 
This theory should allow for a basis for its universality based on reason. Only if such a theo-
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retical foundation is provided is it possible to inquire into the argumentation as to its univer-
sality and is it possible to argue against or in favour of such an argumentation. 

The prerequisite for any moral theory to be considered as a basis for criminalisation of offenses 
is therefore that such a moral theory must provide for a theoretical foundation for its alleged 
universality. The focus of the following will therefore be on the possibility of identifying a 
normative ethical theory which meets these criteria for suitability as a foundation for the ju-
risdiction of an ICC. 

This provides for a benchmark to which the three ethical theories may be held which allows a 
more detailed examination of the three different types of ethical theory to be examined. I will 
provide an overview of their main characteristics and discuss their applicability as a foundation 
for jurisdiction of the ICC. 

In doing so, I will start this overview with the teleological theories, virtue ethics and conse-
quentialism. The third type of ethical theory to be examined is the deontological theory of 
ethics. 

V I R T U E  E T H I C S

Virtue of character is the predominant idea behind the ethical theory of virtue ethics. The phi-
losophers commonly referred to as the founding fathers of virtue ethics are the Greek philoso-
phers Plato and Aristotle.24 From the works of these philosophers, and in particular the Ethica 
Nicomachea by Aristotle, the theory of virtue ethics has a long history in modern moral 
thought. Although since their discovery during the enlightenment both the teleological and 
deontological theories have attracted the most attention over the past 400 years, virtue ethics 
has provided great insights. 

A number of aspects are particular to virtue ethics which set this type of theory apart from the 
other two ethical theories. Most characteristic about virtue ethics is the emphasis on virtue 
and on the moral of character. As stated before, the central question in normative ethics is the 
question: ‘how ought I to live?’. Although this question also forms the central question of con-
sequential ethicists, the emphasis for virtue ethicists is not on the action but on the character 
of the individual deciding upon an action. The virtue ethicist will seek to explain appropriate 
conduct by reference to action that exemplifies virtue.25 For a virtue ethicists actions are mor-
ally good because they exemplify virtuous character traits.26
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The question remains what exactly constitutes a virtuous character. This question may be an-
swered in many different fashions. In order for virtue ethics to work, it is inevitable however 
that this question is answered. What remains constant is that an idea must be formed on what 
is a virtuous character.27 

A second characteristic of virtue ethics is that its primary concern is not to provide guidelines 
or recipes for behaviour. Its primary concern lies with defining what is virtuous or moral good. 
Any virtue ethical theory will therefore focus on describing what is virtue and what is morally 
good or admirable. From the identification of this virtue it becomes clear what one should as-
pire to be. It will not describe the right course of action in any event, but from the identifica-
tion of what a virtuous person is, the right action may be derived.28 

Any theory on virtue ethics will therefore need to define its concept of virtue, of moral good. 
Early Greek philosophers typically looked for this concept of virtue by inquiring into the natu-
ral position of man. Of the virtue ethical philosophers, Aristotle may be considered the most 
prominent, or at the very least the best known.

Ancient Greek philosophers considered eudaimonia as the state in which man was at his best. 
Eudaimonia is the Greek word for a state which may be translated as ‘happiness’. To reach this 
state of happiness, Aristotle considered man must live in accordance with his purpose. this in 
turn meant that man had to live in accordance with his function and to excel at this function. 
Aristotle concludes that true excellence is reached by a life of contemplation in accord with its 
proper excellence - theoretical wisdom.29 Or as explained by Aristotle:

To contemplate whatever pertains to the heavens and to the stars and the moon and the sun in the 
heavens, as though everything else was of no worth.30 

A life in accordance with this purpose will therefore bring the aspired true virtue. Aristotle re-
alises this life can not be attained by all and is only available to the few who realise the value of 
such a life. For those seeking an alternative way of life that may also bring excellence, Aristotle 
stresses the possibility of reaching - a lesser form of - excellence through political life. 

This theory on virtue ethics is one of the possible ways of exploring into human virtue and its 
definition. Over the many years since its conception there have been many philosophers who 
have presented alternative views on ethics which may still be qualified as virtue ethicists. These 
views, however, all share the characteristic traits as outlined above. Virtue of character remains 
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the dominant factor in this theory. It is generally the way in which virtue is then defined which 
subsequently differs.  

Defining the qualities which make up the virtuous character are found through an investiga-
tion of previous experiences, inquiring into the particular character traits which make up the 
virtuous character. Although different virtue ethical theories arrive at different conclusions, no 
virtue ethical theory may be found which attempts to provide for an abstract basis for its defi-
nitions and which attempts to formulate a theoretical basis for its universal applicability. For 
the purposes of this thesis it is therefore important to note that no virtue ethical theory has 
been identified where an attempt was made to provide for an absolute categorical foundation 
of the concept of virtue.

Such a theoretical foundation, however, is instrumental in allowing an investigation of its claim 
of its universality. Without the existence of any virtue ethical theory which applies for such a 
foundation, these types of ethical theories must be discounted as a basis for criminalisation of 
offenses for the ICC. This investigation will therefore continue with an inquiry into the sec-
ond type of ethical theories which has previously been identified; the teleological theories.

C O N S E Q U E N T I A L I S M

Consequentialism does not focus on the character of the acting individual but on the results of 
the actions of this individual. The concern with the expected outcome is the common de-
nominator for different teleological theories.31 Defining the preferred outcome is what sets the 
different teleological theories apart. To all teleological theories the preferred outcome is de-
fined in terms of the good. The good is defined differently in different types of teleological 
theories.32  

When compared to virtue ethical theories one thing both theories have in common is the fact 
that in both these theories an idea must have been formed about what is good. The main dif-
ference between virtue ethics and consequentialism however is that with virtue ethics this 
good concerns the good character. Virtue ethics formulate an idea about what virtue of charac-
ter is. This is not the case in consequentialism. 

In short, the prime characteristics of consequentialism may be characterised as such; ‘conse-
quentialism takes the good to be primary and identifies right action as action that promotes 
value’.33 From this follows that consequentialist theories are comprised of two components. 
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The first component consists of a theory of value or a theory of the good. The second compo-
nent is a theory about what individual and institutional agents should do by way of responding 
to valuable properties.34 Consequentialism can therefore be summarised as any theory with a 
view that whatever values an individual or institution adopts, the proper response to those val-
ues is to promote them.35

Within consequentialism a number of different approaches may be identified yet again. The 
primary distinction which can be made is between act consequentialism and rule consequen-
tialism. Although both theories focus on the expected outcome, the difference between these 
two theories lies in the approach taken to identify the best outcome. 

Within rule consequentialism the question asked is what set of rules would lead to the best 
possible results.36 Acts are considered permissible if this act conforms to the optimal set of 
rules, the rules that would lead to the best possible outcome.37 Rule consequentialist theories 
evaluate acts in terms of rules selected for their good consequences.38 The conformity of the 
outcome of an act is thereby dependent on a set of rules and not on the direct outcome of any 
act. These rules are considered to be the best possible means of establishing a desired out-
come. 

This approach differs from act consequentialism in the sense that act consequentialism focuses 
directly on the act. Act consequentialism considers an act to be right if and only if that act 
maximises the good. This means that the total amount of good for all minus the total amount 
of bad for all is greater than this net amount for any incompatible act available to the agent on 
that occasion.39 

Act consequentialism is concerned with the purpose with which an act is fulfilled. The ques-
tion ‘how should one live’ is translated into the question, ‘how should I act?’. The answer to 
this question is dependent on the situation, but more importantly it is defined in terms of its 
expected outcome. 
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A prime example of one such consequentialist theory is the utilitarian approach. Utilitarian 
theories base their concept of right and wrong on the usefulness of their actions. The action 
which is the most useful based on a pre-formulated definition of utility is considered the right 
action. The main problem for utilitarians then becomes the question when something is con-
sidered to be useful. Defining usefulness thus forms the largest challenge. 

The most famous proponents of utilitarianism are the philosophers Jeremy Bentham and John 
Stuart Mill. The form of utilitarianism put forth by them is known nowadays as hedonistic 
utilitarianism. This type of utilitarianism defines an action as useful when it brings forth the 
greatest amount of happiness and avoids the greatest amount of pain.40 In his book Utilitarian-
ism, John Stuart Mill states the following:

The creed which accepts as the foundation of morals, Utility, or the Greatest Happiness Principle, 
holds that actions are right in proportion as they tend to promote happiness, wrong as they tend to 
produce the reverse of happiness.By happiness is intended pleasure, and the absence of pain; by un-
happiness, pain, and the privation of pleasure.41

Important to note is that this theory is not interested in the moral character of the agent 
committing acts, but only in the acts themselves. An action is right independent of the inten-
tions with which the action is committed. As stated before, in this lies the most important dif-
ference with regards to the virtue theories.42 

Utilitarianism is not the only consequentialist theory. Next to utilitarianism there are many 
other theories that fit the criteria of consequentialism. The past few decades have seen a rise in 
the interest in consequentialism. Modern philosophers have rediscovered the value of conse-
quentialist theories which has resulted in the formulation of a number of moral consequential-
ist theories.43 These modern consequentialist theories naturally share the characteristics of 
consequentialist theories as defined before.

In order for this type of ethical theory to be suitable for the purposes of this thesis, it must 
therefore be determined whether there are any teleological theories where an universally valid 
purpose has been established. Where any teleological theory has attempted to identify such a 
universally valid purpose and where this theory has also attempted to formulate this purpose 
by means of an theoretical universally valid reasoning, this teleological theory may meet the 
prerequisites for this theory to function as a basis for this thesis. 
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Although many different teleological theories may be identified, no such theory may be identi-
fied which meets the previously formulated prerequisites. Many different purposes have been 
identified in these different types of teleological theory. 

Despite this wide variety of theories within this category, no theory can be said to have at-
tempted to formulate its purposes through a systematic reasoning which holds universal valid-
ity regardless of cultural or temporal background. 

From this follows that this type of theory must also be disqualified as a foundation for a list of 
criminal offenses which may serve as the basis for the jurisdiction of the ICC. Therefore this 
inquiry will continue with the last category of ethical theory, the deontological theories. 

D E O N T O L O G I C A L  T H E O R I E S

The previous paragraph dealt with teleological theories. In this paragraph I stated that the 
prime characteristic of teleological theories is that these theories judge the rightness of actions 
based on the manner in which these actions contribute to achieving a state of affairs which has 
previously been stated as good.

This is also the point where teleological theories differ from deontological theories. The es-
sence of a deontological theory is that the rightness of actions is independent from the state of 
affairs they bring about. The rejection of this characteristic of teleological theories is what 
primarily defines deontological theories.44 Deontologists aim to avoid the emphasis on the 
state of affairs that choices bring about, they do not interest themselves in the outcome of 
choices.45 The production of good is not the only morally relevant consideration. In fact, it 
may be permitted or even required not to maximise the good.46 For deontologists, what makes 
a choice right is its conformity with a moral norm. In this sense, for deontologists, the ‘Right 
has priority over the Good’.47

Deontological theories are further characterised by their emphasis on duty, which explains the 
term deontology from the Greek deon, ‘duty’ and logos, ‘study of.‘ Constraints and obligations 
on actions of an individual are therefore its primary characteristics. To deontologists certain 
actions are considered wrong regardless of the consequences that an act may bring about. Cer-
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tain actions are considered intrinsically morally right or wrong.48 To deontologists this intrinsic 
character of an action is decisive, regardless of the consequences such an action may bring 
about. 

As with teleological theories a number of different subspecies may be identified within the 
field of deontological ethics. All these subspecies share the characteristic of believing in the 
importance of constraints and the idea that certain actions are intrinsically right or wrong. 
They differ however in their means of identifying the constraints. More importantly within 
deontological ethics deontologists differ of opinion on the requirement of any such justifica-
tion. Many deontologists deny that any such justification is required.49 Others do accept the 
requirement for such a justification. These deontologists attempt to argue for a justification of 
duties by means of reason. By far the most important of these deontologists is the philosopher 
Immanuel Kant who gave birth to a strand of deontology in which he attempted to formulate a 
theory of morality based on an supreme principle of morality. This supreme principle of moral-
ity, he insisted, could only be found by means of analytic reasoning. 

In his Groundwork of the Metaphysics of Morals he elaborated upon his ethical theory. Of particu-
lar interest to the main thesis of this paper is the aspect that Kant thought that reason alone 
was capable of discovering correct moral principles.50 To Kant, empiricism could never provide 
for absolute a priori morality. As it was his intention to provide just that type of moral theory, 
Kant attempted to build his ethical theory on reason alone.

The deontological theory of Kant pays particular attention to the possibility of formulating a 
theory of morality on a non-empirical abstract basis. Throughout his works, Kant has paid par-
ticular attention to the sources of knowledge. In attempting to formulate a moral theory Kant 
commenced this attempt by first inquiring into the epistemological possibility of formulating a 
theory on morality. In other words, he first inquired into the possibility of theorising on the 
subject of the metaphysical. This theory of morality was intended to provide for a theory on 
morality which was universally valid for all rational beings, regardless of cultural or temporal 
backgrounds. 

The revolutionary theory on morality of Kant inspired many philosophers in formulating their 
own theory on morality. Although most have not followed suit in providing for a moral theory 
with the same sort of absolute validity, one such philosopher has. The moral theory of Alan 
Gewirth, an American professor from the twentieth century, attempts to formulate a theory on 
morality which provides for an absolute validity regardless of cultural or temporal influences.  
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Gewirth bases his theory on morality on the specific characteristics of human action. From the 
very concept of action two particular characteristics can be identified. Characteristic of this 
moral theory is that Gewirth attempts to formulate a moral theory which holds true for all 
agents, regardless of cultural backgrounds and regardless of the time they live. This theory, like 
the theory of Kant therefore appears to meet the requirements for the purposes of this thesis. 

This leaves us with two moral theories which, at first glance, are worthy of further investiga-
tion into their exact argumentation. For these theories attempt to provide for a universal basis 
of morality which may serve as the basis for jurisdiction for the ICC as required for the pur-
poses of this thesis. 

C O N C L U S I O N
In this paragraph I gave an overview of the three existing types of normative ethical theory, 
virtue ethics, teleological ethics and deontological ethics. From this overview it may be con-
cluded that these types of theories each have their own specific characteristics. For this par-
ticular investigation it may also be concluded that not all ethical theories are able to provide 
the grounds for the formulation of an a priori moral norm that can be used as grounds for the 
main thesis. 

As may be recalled the main thesis in this inquiry is to find a universal moral norm that can be 
used as the basis for formulating the jurisdiction of the ICC. In light of this thesis, virtue eth-
ics was discounted as a viable option for providing the required universal moral basis. This was 
due largely to the fact that virtue ethics relies for empirical sources of knowledge for the iden-
tification of character traits which may be deemed to be virtuous. Providing for a universal 
moral basis to support a virtue ethicists theory has not been attempted. This is because an in-
herent aspect of virtue ethical theory lies in the selection of a virtuous character which is im-
possible to do on the basis of a priori grounds. 

The second type of ethical theory to be inquired into has been the teleological theory of nor-
mative ethics. The primary characteristic of this type of theory is that it considers actions or 
decisions in the light of a pre-defined good. As with virtue ethics this good is defined on the 
basis of empirical judgments. Different types of teleological theories define the good in differ-
ent manners on the basis of arguments which have no absolute, a priori meaning. By doing so 
these teleological theories fail to provide for a moral theory which has universal value. 

The third theory which I have investigated is the deontological theory of ethics. The main 
characteristic of deontological ethics is the fact that a correct moral judgment is not depend-
ent on a pre-defined good, but rather upon the idea that certain acts are considered immoral, 
regardless of their consequences. Within this type of ethical theory the theories of Immanuel 
Kant and of Alan Gewirth are of particular importance.
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These two theories are the sole ethical theories which attempt to formulate a universal theory 
of morality. These theories of morality are to be independent of an empirical basis and must 
intend to formulate a theory valid for all rational beings independent of cultural or temporal 
background. By attempting to formulate such a theory based on an a priori basis, Kant and 
Gewirth appear to provide for a theory which meets the previously formulated prerequisites 
for a basis of jurisdiction. 

For this reason the ethical theory of Kant and Gewirth will serve as the primary focus in the 
following chapters. To consider the suitability of these theories for the purposes of this thesis a 
more thorough investigation of these theories is required. Before such an inquiry can be car-
ried out, however, first it should be established whether and if so, to what extent the possibility 
of formulating a universal theory of morality must be explored. The importance of the investi-
gation of such a possibility had been recognised by Immanuel Kant who inquired extensively 
into this subject before formulating his moral theory. It is this investigation by Kant which will 
therefore be subject of the following chapter. 
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Kant’s theory on knowledge of metaphysics

To seek out and establish the supreme principle of morality.51

This is the purpose of Kant’s moral inquiry as defined by himself at the outset of his book 
‘Groundwork for the Metaphysics of Morals’. To establish such a supreme principle with uni-
versal validity, first the question must be answered whether it is at all possible to formulate 
such a principle. To do so requires the ability to inquire into this subject which lies beyond the 
human senses, yet requires that a principle is formulated which is universally and categorically 
valid. Such a daunting task begs the question whether it is at all possible to speak intelligibly 
about morality. In essence, this requires an examination of the possibilities of acquiring knowl-
edge. 

Answering this question thus requires a detailed examination of the ways in which knowledge 
on this (or any other subject for that matter) is acquired. Before inquiring into the supreme 
principle of morality in ‘Groundwork for the Metaphysics of Morals’, Kant therefore set out to 
inquire into the possibilities of acquiring knowledge in general and of the metaphysical in par-
ticular. This examination Kant carries out in his ‘Critique of Pure Reason’.

A  C R I T I Q U E  O F  P U R E  R E A S O N
The purpose of this book is summarised by Desmond Hogan as follows:

‘The Critique of Pure Reason sets out to establish the sources, extent and limits of a priori knowl-
edge, with a view to ascertaining the prospects for metaphysics as a scientific enterprise.’52

Inquiring into a priori knowledge is therefore the most important task for Kant. In conducting 
his inquiry, the central question is the question of how it is possible to acquire synthetic a pri-
ori knowledge. The concept of synthetic a priori knowledge is a concept first explicitly defined 
by Kant and forms one of the central elements in his revolutionary approach to the concept of 
knowledge. 

In contrast to many philosophers of his age, Kant argued that not all knowledge necessarily 
follows from experience.53 In his investigation, he emphasised the importance of reason and 
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focused his attention on this aspect of knowledge. In an era where great advances had been 
made through the abstraction of knowledge from experiments, this was not an obvious conclu-
sion.

In fact, Kant begins his book ‘A Critique of Pure Reason’ by stating that there can be no doubt 
that all our knowledge begins with reason.54 Reason plays an instrumental role in acquiring 
knowledge and is therefore central to his inquiry into the possibilities of acquiring knowledge. 
The question Kant first sets out to answer is therefore 

“whether there exists a knowledge altogether independent of experience, and even of a" sensuous 
impressions?”55

This knowledge, independent of experience and even of all sensuous impressions, Kant calls a 
priori knowledge56 which he defines in the following manner. 

“we wi" understand by a priori cognitions not those that occur independently of this or that expe-
rience, but rather those that occur absolutely independently of a" experience.”57

To Kant, a priori knowledge is therefore the opposite of empirical knowledge, or a posteriori 
knowledge, explained as knowledge which is gained through experience. A priori judgement 
can easily be distinguished from a posteriori judgement through the fact that an a priori 
judgement must always necessarily be a certain way.58 This distinction between a priori and a 
posteriori knowledge is the first distinction he makes in inquiring into the possibilities of ac-
quiring knowledge. 

The second distinction made by Kant is between analytic judgements and synthetic judge-
ments. An analytic judgement contains information which is inherent to the already present 
information. A famous example of such an analytic claim is the claim that ‘all bachelors are 

Categorical Jurisdiction! 26

54 Kant, I., “Critique of Pure Reason”, translated and edited by P. Guyer and A. Wood, Cambridge University Press, Cambridge, 
1998, B1

55 Kant, I., “Critique of Pure Reason”, translated and edited by P. Guyer and A. Wood, Cambridge University Press, Cambridge, 
1998, B1

56 Kant, I., “Critique of Pure Reason”, translated and edited by P. Guyer and A. Wood, Cambridge University Press, Cambridge, 
1998, B2

57 Kant, I., “Critique of Pure Reason”, translated and edited by P. Guyer and A. Wood, Cambridge University Press, Cambridge, 
1998, B2

58 Kant, I., “Critique of Pure Reason”, translated and edited by P. Guyer and A. Wood, Cambridge University Press, Cambridge, 
1998, B3.



unmarried men’. the fact that such a judgement is true must be reasoned and can not be veri-
fied by external experience.59 Or in the words of Kant:

“Analytic judgements do not rea"y teach us anything more about the object than what the concept 
that we have of it already contains in itself; since they do not expand cognition beyond the concept 
of the subject, but only elucidate this concept.”60

A synthetic judgement on the other hand is a judgement which adds information. Through 
synthetic judgements a concept is linked to information which is connected to this concept, 
but which is not implicit in the concept itself. 

When applied to the concept of the previously employed example of the bachelor, a synthetic 
judgement could be ‘this bachelor is looking for a partner’. This sentence would have been an 
example of an analytic judgement if the concept of being a bachelor implied that this bachelor 
is looking for a partner. As this is (hopefully) not implied in the concept of the bachelor itself, 
this sentence has to be judged a synthetic judgement. 

The ability to gain knowledge is therefore dependent on our capability of making synthetic 
judgements. Through these synthetic judgements we are able to link certain pieces of informa-
tion and to further our knowledge. This investigation into the way knowledge is acquired pro-
vide Kant with the basic building blocks required for Kant’s more detailed inquiry into the 
possibility of acquiring knowledge of the metaphysical. 

After having identified these different categories of a priori and a posteriori judgements and 
after having made the distinction between analytic and synthetic arguments, Kant continues 
his inquiry by posing the question how synthetic a priori arguments are possible.

To Kant this question is not only central for inquiring into the possibilities of acquiring knowl-
edge in general, but in particular to the possibilities of inquiring into the metaphysical.61 If it is 
proven that synthetic a priori arguments are impossible it would follow that metaphysics is ‘no 
more than illusory insights based on reason, but in reality nothing more than an the appear-
ance of necessity based on experience.’62 
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Therefore the future of metaphysics, including the future of any real scientific inquiry into the 
subject of morality, is dependent upon the explanation of this type of argumentation. Being 
able to explain how synthetic a priori judgements are possible in metaphysics is therefore the 
basis of any inquiry into morality. 

S Y N T H E T I C  A  P R I O R I  J U D G E M E N T S
To answer this question, Kant formulates three separate questions which should lead to an-
swering this question.63 Kant begins by asking the question how synthetic a priori judgements 
are possible in mathematics. This examination is followed by an inquiry into how synthetic a 
priori judgements are possible in the natural sciences and concluded by an inquiry into the 
question how synthetic a priori judgements of metaphysics are possible. 

The first question to be answered then is how synthetic a priori judgements are possible in 
mathematics. In order to do so, Kant inquires into the concepts of space and time. By inquir-
ing into these subjects, Kant tries to show that these concepts of space and time are not con-
cepts belonging to the world outside of ourselves which we sense, but instead that these are 
our own internal intuitions which we project onto the world as it were.  

In essence, Kant claims that an object is not known to us because the object exists external to 
us and we perceive the object through the means of our sensory perception, as was tradition-
ally held. Kant claims, knowing or cognizing an object requires an interaction between an ob-
ject and ourselves. To cognize an object requires a synthetic unity of object and 
understanding.64 This transition from a view where understanding an object was traditionally 
understood in terms of the object itself to a view where the understanding is initiated by our 
own cognitive capacity is termed by Kant as the Copernican revolution in epistemology. 

After explaining how synthetic a priori judgements are possible in mathematics, Kant contin-
ues his examination by inquiring how synthetic a priori judgements are possible in the natural 
sciences.65 

To Kant the most important aspect of this understanding lies in the ordering of objects by our 
intuitive ordering of perceptions. This inquiry is called the transcendental deduction of the 
categories and inquires particularly into the role that a priori concepts play in organising sen-
sory perceptions.
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This part of his philosophy is aimed at exploring the necessity of a priori concepts or catego-
ries in understanding the world around us. In it, Kant concludes that ‘the categories are neces-
sary conditions of experience, or that we could not have experience without the categories’.66 

On the one hand the a posteriori sensory information is required for the input of our experi-
ences, on the other hand we require the use of our faculties in the form of our intuitive order-
ing through the categories to order this sensory information for it to become an experience.67 

Through the application of these categories we are able to form judgements on objects around 
us. This knowledge of the world around us is an essential part in our understanding of our-
selves. Through this knowledge of the world around us are we also able to be conscious of 
ourselves.68 

Through this inquiry Kant has answered the second of his previously formulated questions. 
Synthetic a priori judgements of the natural sciences are possible because of the interaction 
between sensory a posteriori information and the importance of a priori information through 
the intuitive categories of the human mind. This combination forms an essential element in 
being able to form synthetic a priori judgements in the natural sciences. 

Having thus answered the second of the formulated questions, Kant goes on to inquire into 
the third question. This is the question as to how synthetic a priori judgements of metaphysics 
are possible. This question is explored in the third part of the Critique of Pure Reason, known 
as the Transcendental Dialectic. 

Kant bluntly answers this question by stating that synthetic a priori judgements of metaphysi-
cal objects is not possible.69 Kant argues that doctrines of metaphysics have traditionally been 
founded on the illusions of arguing from traditional concepts of sensorial information. The 
human mind has the tendency to find explanations for things for which no explanation can be 
found. When confronted with issues of a metaphysical nature which cannot be explained, 
there is a natural tendency to formulate solutions on the basis of knowledge derived from 
known concepts. As we are only able to gain knowledge of matters known through sensorial 
information we have a tendency to extend this realm of knowledge to the realm of metaphysi-
cal objects over which we have no knowledge.70 
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This method of reasoning on metaphysical objects is not able to provide true knowledge on 
metaphysical objects. True knowledge over the metaphysical realm cannot be gained through 
this method of extrapolation. 

T R A N S C E N D E N T A L  I D E A L I S M
This would leave Kant with the conclusion that metaphysical inquiry is impossible and that it 
would therefore also be impossible to inquire into morality. This, however, is not the conclu-
sion Kant draws. 

In an appendix to the ‘Transcendental Dialectic’, Kant goes on to examine the possibilities of 
inquiring into metaphysical subjects. In the process of this inquiry Kant reiterates that it is 
impossible to achieve knowledge over objects which cannot be sensed by the human senses. 
Nevertheless reason does allow for the understanding of the ideas of such subjects.71 The gen-
eration of such ideas is done by what Kant calls the transcendental use of reason.72 This tran-
scendental use of reason differs from what Kant calls the logical use of reason, by which he 
means the method of reasoning through logical procedures. 

The transcendental use of reason through which the human mind attempts to understand the 
world around him, does not necessarily provide any real insights into the world which lies be-
yond our sensorial possibilities. In fact, Kant argues, this transcendental use of reason is re-
sponsible for providing the mind with nothing more than ideas which do not provide knowl-
edge about transcendent objects but only provide the illusion of doing so.73 

In his understanding of these ‘ideas’ which are provided by the transcendental use of reason, 
Kant refers to the theory on ideas of Plato. Whereas Plato allows for the possibility of gaining 
knowledge through the reasoning about these ideas by means of a dialectic method, Kant re-
fers to this type of reasoning as a ‘logic of illusion’.74 

There is, however, another way in which reason allows for insight into metaphysical subjects. 
Kant points to the transcendental function of reason through which ideas which can be 
formed. These ideas may not be able to provide knowledge about metaphysical objects which 
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can not be sensed, there is another way in which these ideas may prove to be useful according 
to Kant.75 

He argues that these ideas do provide value where they may be employed in the reasoning 
about ideas which may can be considered as ideals or standards to which may be aspired in a 
restricted number of areas. In a limited number of areas the transcendental function of reason 
may therefore provide insight into metaphysical subjects. In particular, Kant refers to such 
subjects as morality, where an investigation of these a priori ideas on morality may provide in-
sight into the standards or aspirations these ideas provide. 

For the purpose of this thesis, the most important areas that Kant specifically names are the 
area of morals and the idea of a just constitution.76 These ideas, argues Kant, are not merely 
subjective ideas, but must be considered to have ‘a kind of “objective validity” and must be 
considered to have an a priori status.77 

By reasoning on these a priori ideas, formed by the transcendental use of reason, it is possible 
to acquire knowledge on these ideas. These a priori ideas allow for the use of synthetic reason-
ing, which therefore allows for the ability to acquire knowledge over these subjects, such as 
morality. 

It may therefore be concluded that Kant argues that reason does more than just order our sen-
sory information through the process of logical reasoning. In this fashion reason is employed 
to judge on objects we are able to sense. Reason can also be employed in a second fashion. It is 
also able to judge on objects which we only know as ideas.78 As such reason is employed in a 
transcendental fashion. 

By extending the cognition of experience to objects known to us as ideas, reason is employed 
as a regulative principle. In analysing these concepts we employ reason to inquire into objects 
of which we have knowledge through other means than through sensory information. Kant 
points out that this way the principles of reason provide us with the necessary instruments to 
enable inquiry into metaphysical subjects.79 By employing the regulative principles of reason, 
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Kant argues, it becomes possible to inquire into a limited number of metaphysical subjects of 
which the possibility exists to form ideas through the transcendental use of reason. 

C O N C L U S I O N
Having thus finished his examination into the ways in which a priori judgements are possible 
on the topics of mathematics and of natural sciences Kant concludes his examination into the 
possibility of making synthetic a priori judgements on the topic of metaphysics. This examina-
tion leads Kant to conclude that synthetic a priori judgements of metaphysics are only possible 
in a limited number of areas. 

In particular areas, such as morality, the faculties of reason can be employed to inquire into 
metaphysics by means of the transcendental reasoning on a limited number of metaphysical 
ideas. The conclusion of the Critique of Pure Reason must therefore be that it is impossible to 
gain absolute certain knowledge on the realm of the metaphysical but that human reason can 
be employed to inquire into the subject of morality through this transcendental use of reason 
by which ideas on subjects such as morality may be formed. 

Reason must therefore act as an ‘independent source of principles of conduct, immune from 
the blandishments of sensual inclinations in both its determinations of value and its decisions 
to act and indeed that human autonomy is the highest value and the limiting condition of all 
other values.’80

His quest for knowledge on the metaphysical and most importantly on the subject of morality 
is continued in another of his critiques, the Critique of Practical Reason. The subject of moral-
ity Kant later elaborated in his ‘Groundwork of the Metaphysics of Morals’ and the ‘Metaphys-
ics of Morals’. As this subject of morality is the main focus for the topic of this thesis, this will 
also be the subject of the remainder of this discussion on the theories of Kant. 
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The moral theory of Immanuel Kant
Kant continued this inquiry into morality by deriving ‘a moral law from the very concept of 
rationality itself ’81 which he worked out in his book ‘Grundlegung zur Metaphysik der Sitten’, 
or as it is known in English; ‘Grounding for the Metaphysics of Morals’. 

The aim of this book is put by Kant himself as:

‘The present treatise is, however, nothing more than the investigation and establishment of the su-
preme principle of morality, and this alone constitutes a study complete in itself and one which 
ought to be kept apart *om every other moral investigation.’

The first two chapters of this book are dedicated to the inquiry into this supreme principle of 
morality by employing reason. He does this by inquiring into the common ideas that exist on 
morality. He attempts to establish the principles that would be accepted by most as the princi-
ples upon which moral judgements are based.82

The third and final chapter of this book is subsequently dedicated to inquiring into the univer-
sal and categorical validity of the principle of morality which was established in the first two 
chapters. This is required because he had previously concluded that inquiring into morality was 
only possible through a reasoning based on transcendental ideas of reason. This type of reason-
ing requires justification as to its universal validity. As there can be no guarantees that the prin-
ciple worked out in the first two chapters by means of reason is truly universal, this final chap-
ter inquires into this aspect in particular. 

In discussing the moral theory of Kant I will maintain this division. Therefore I will follow 
Kant’s line of inquiry and commence by examining his inquiry into the supreme principle of 
morality through reason, which as stated before, begins by an examination of what principles 
underlie moral judgements. 

T H E  S U P R E M E  P R I N C I P L E  O F  M O R A L I T Y
Kant begins his inquiry into the supreme principle of morality by one of his best known state-
ments:

“It is impossible to think of anything at a" in the world, or indeed even beyond it, that could be con-
sidered good without limitation except a good will.”83 
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After presenting this bold statement, Kant argues why only a good will itself can be called good 
without qualification. He does so by inquiring into various other possible candidates. He ar-
gues that although there are many other character traits such as courage or determination that 
may be called good, none of these can exclusively be applied for the purpose of doing good. All 
character traits, as well as the gifts of fortune such as power, wealth or even health can be ap-
plied to perform functions of evil as well as good.84 As candidates for good without qualifica-
tion all other possibilities must therefore be rejected. 

This is only different, Kant argues, with a good will. Only a good will itself can not be em-
ployed for evil. Even when an act is performed from the best intentions and this act causes 
harm, this would still not negate the underlying intentions. In such a situation the unfortunate 
and regrettable harm is not caused by the will but by the resources employed.85 

In the eyes of Kant no other concept can therefore be called good without qualification. Even 
the concept of happiness is unable to meet the required criteria according to Kant. To achieve 
happiness in an immoral way would never lead to the desired result as one would always feel 
guilty for achieving this state by those immoral means.86

It is important to stress that the goodness of a good will is not dependent on the ends at which 
it aims.87 This point is explicitly made by Kant in the formulation of his second proposition:

The moral worth of an action done out of duty has its moral worth, not in the objective to be 
reached by that action, but in the maxim in accordance with the action is decided upon.88 

To hold any other position would revert this philosophy to a utilitarian philosophy, whereby an 
action is considered good if it aims to reach an objective which has previously been defined as 
good. The revolutionary aspect of Kant’s philosophy is that the good will is judged independ-
ent of the object of its will. Also the measure to which this object is achieved is unimportant in 
judging the goodness of this will. Nevertheless, Kant does have an eye for the importance of 
the outcome of the good will. Only a successful realisation of the good will can result in the 
complete good.89 
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D U T Y

A good will is therefore at the basis of Kant’s moral theory. Kant argues further that only a will 
which acts for the sake of duty is a good will. An act in accordance with duty can’t be qualified 
as an act derived from a good will. The motor of a good will is therefore provided by the con-
cept of duty. Only when acted for the sake of duty a will may be considered a good will. 

This is only the case with the human will. This problem does not exist to the holy will. The 
reason for this is that our will is imperfect, unlike a divine or holy will. With a wholly good will 
there is no requirement for any adaptation of such a good will. This would for instance be the 
case with God. The will of God, by definition, must be qualified as a good will. God being the 
omnipotent and all-knowing being that his (or her) name implies would necessarily bring forth 
a will that must be qualified as a good will. Despite the best intentions of man, however, man is 
unable to meet these criteria. The will of man is by definition one that requires constant help 
in finding the path to righteousness.90 

Kant’s inquiry into the concept which provides this help is provided by his inquiry into the 
concept of duty.91 Duty is the central theme to the theory of Kant and by far the best known 
concept. It is of course not without reason that the theory of Kant and later moral theories in 
this tradition have been named deontological theories, from the Greek deon, duty. 

Duty in the vision of Kant is a way for imperfect humans to attain that which comes natural to 
a divine good will.92 To act morally right is not merely to act ‘in accord with duty’ but to act 
from duty.93 Kant uses the method of isolation to sustain this argument which at first may 
seem rather awkward and almost non-human. Through a process of elimination Kant shows 
that only acts for the sake of duty can be classified as deriving from a good will. If an act is 
done for other reasons than duty, for instance self-preservation, there is no truly good will 
which lies at the basis for this action. Other motivations or desires are then responsible for the 
instigation of such an act.94 

Not only is this concept of duty the best known, it is also the concept which leads to the 
greatest amount of misunderstanding of Kant’s theory on morality. Often this concept is ex-
plained in terms of a philosophy where to act right is equated with acting in accordance with 
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an external obligation. To act in accordance with one’s desires would therefore be contrary to 
acting in a morally right way. This is however not the interpretation Kant intended.95

The point Kant was making is somewhat different. Kant only intended to argue that it is im-
possible to say of an act that it is done out of good will. If an act is performed in accordance 
with duty, but not for the sake of duty, it may be performed with an ulterior motive. This ulte-
rior motive is then the driving force behind the action and not the good will itself. Therefore 
only the act performed for the sake of duty can be said to be an act of good will. 

Duty which takes such a predominant position in the theory of Kant is then the following 
topic elaborated upon by Kant. In an attempt to elucidate the concept of duty, Kant formu-
lates his third proposition which explains what duty is. He formulates this proposition as:

Duty is the necessity of an act done out of respect for the law.96 

This formulation forms the final part of the first chapter of the Groundworks. This first chap-
ter is entitled ‘Moving from common-sense knowledge to philosophical knowledge about mo-
rality’. He has thus far argued through an inquiry using the principles of reason that a good will 
is the only thing that can be considered truly good and good in itself. Therefore an action can 
only be truly good when it is done out of a good will. This, however means, according to Kant, 
that it can’t be done because the results of an action will be good, but the action itself must 
motivated by the good will itself. This in turn requires that an action is performed for the sake 
of duty, for any other motivation could never be because of the underlying good will. Another 
motivation could never be a result from the good will as these other motivations will form the 
basis for this action. 

This leads Kant to conclude that only an action performed for the sake of duty can be consid-
ered an action performed out of good will. This begs the question when an action is performed 
for the sake of duty. This requires that an action is performed not because of an inclination 
from either one’s self or any other person’s inclination. It requires something that could be an 
‘object of respect’, ‘something that does not serve my inclination but overpowers it or at least 
excludes it entirely from my decision-making’. This, Kant concludes, can be ‘nothing but the 
law itself ’.97 

This leads Kant to ask the question what kind of law it could be, ‘the idea of which must de-
termine the will, even without considering the expected result, if that will is to be called good 
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absolutely and without qualification’.98 The answer to this question is the infamous maxim 
phrased by Kant as:

I ought never to act in such a way that I could not also wi" that my maxim should become a uni-
versal law.99 

Thus Kant has taken the first steps in his inquiry into the metaphysics of morals. This part of 
the inquiry has ended with the first formulation of what is later to be phrased as the famous 
Categorical Imperative. Before this phrase is actually employed by Kant, a further inquiry into 
this subject is required. 

The continuation of this inquiry is carried out in the second part of the Groundwork. This 
chapter is entitled ‘Transition from Popular Moral Philosophy to a Metaphysics of Morals’. The 
first step Kant takes in order to move beyond popular philosophy to metaphysics is to articu-
late the necessity of laws in nature. 

L A W S

‘Everything in nature works in accordance with laws’.100 

This statement forms the beginning of Kant’s transition from popular philosophy to metaphys-
ics. From this basic statement about the necessity of laws in nature, Kant goes on to argue that 
only rational beings have a will. A will, Kant reminds us, is nothing more than practical reason 
as it is enables us to derive actions from laws. The will therefore grants us the power to act in 
accordance with the idea of laws, in accordance with principles.101 This quality is what defines 
us as rational beings. 

For us human beings this will, this practical reason, is a law of duty. To us this moral law ap-
pears as a command. The reason for this can be found in the fact that our will, our practical 
reason, is unable to guide us in the right direction without the help of this moral command.102

We humans require this moral command because we do not have full control over our inclina-
tions. As we stray away from the direction we know is right, because of our desires, because of 
our inclinations, we require our practical reason to set us back on the right track. We require 
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this practical reason, this will, to lead us in that direction.103 The direction our practical reason, 
our will, sets us upon is the direction in which the moral law guides us, which to us deficient 
humans is a moral command, a moral imperative.104 

For a holy will the moral law would not appear as a moral command. A truly divine, holy, will 
would already want to direct itself into the direction of the good. The moral law, which it may 
recognise, would not be conceived of as a moral command because it does nothing more than 
point in the direction the divine will already wants to go. Unlike our human, deficient, will that 
is strayed in many directions away from the truly good. 

For Kant, moral behaviour is therefore an action where the will has led the individual to act in 
accordance with his or her duty. The duty to perform in such a fashion is recognised by the will 
through imperatives. Kant explains an imperative as:

“The idea of an objective principle, in so far as it constrains a wi", is ca"ed a commandment (of rea-
son), and the formulation of this commandment is ca"ed an Imperative.” 105

Kant distinguishes between three different imperatives. In the first place he distinguishes be-
tween hypothetical and categorical imperatives. A hypothetical imperative is one ‘where the 
objective principle of practical reason is conditioned by an end’.106 The hypothetical impera-
tive is dependent upon the desires of the individual. If a certain action is willed, then the hypo-
thetical imperative will direct towards the action which is required to achieve that end. 

Within the hypothetical imperative a further distinction can be made, according to Kant. He 
distinguishes between the problematic hypothetical imperative and the assertoric hypothetical 
imperative. This distinction is dependent upon whether or not the result or goal is necessarily 
willed. If the result is merely what one might will the imperative is a problematic hypothetical 
imperative.107 If the result is necessarily willed by all, the imperative is an assertoric hypotheti-
cal imperative.108 An important principle given by Kant of one such aim, is the aim of perfect 
happiness which is a purpose for all which can be ‘presupposed a priori and with certainty to 
be present in everyone because it belongs to the essence of human beings.’109
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The third type of imperative, which was already distinguished, is the categorical imperative. A 
categorical imperative, according to Kant, is one that ‘represents an action that is itself objec-
tively necessary, without regard to any further end’.110 This categorical imperative is an impera-
tive which finds its basis in a priori knowledge. 

These imperatives relate back to the question initially posed by Kant in his ‘A Critique of Pure 
Reason’. Here Kant attempted to save the possibility of metaphysical inquiry by inquiring into 
the possibility of a priori synthetic judgement. The outcome of this inquiry is relevant for the 
current subject as Kant qualifies the categorical imperatives as a priori synthetic judgments.111 
These, according to Kant, are judgements which are entirely based on a priori knowledge and 
which do not relate to any sensory experience. To ensure the universal validity of the categori-
cal imperative it must necessarily be investigated a priori.112 This investigation, Kant carries out 
in the third part of the Groundworks and will be discussed further on. 

This is different with the hypothetical imperatives which rely on empirical information for 
their formulation and design. Both hypothetical imperatives derive the formulation of their 
ends from experience gained in the world outside.

From this Kant concludes that the human will, unlike the holy or divine will, is subject to in-
clinations. These inclinations direct the human will to actions which are not in accordance 
with good. Only those actions which are carried out under the direction of a duty to act the 
right way are good. In such instances the will is directed by the categorical imperative, a ‘com-
mand’ which directs the will to act in a good way or the way which is right for no other pur-
pose than being right. A prerequisite for such a categorical imperative is that it must ‘contain 
the principle[s] of all duty ‘if there is to be such a thing at all’.113 

There is no ulterior motive in directing the will towards this action, other than acting right and 
it must be valid or all reasonable beings, and therefore also for all human wills. This categorical 
imperative provides the basis for any inquiry into a pure a priori moral theory as it is the only 
imperative which is formed by means of an a priori synthetic judgement. This is also the reason 
why Kant continues his quest for the supreme principle of morality by inquiring further into 
the categorical imperative. 
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T H E  C A T E G O R I C A L  I M P E R A T I V E
Because of its universal validity, independent of the formulation of any other goal towards ac-
tion must be directed, it is possible to know what the categorical imperative contains.114 This is 
possible because a categorical imperative ‘contains, besides the law, only the necessity that the 
maxim conform to this law. while the law, as we have seen, contains no condition limiting it.’115 

The categorical imperative is the imperative which directs the will towards the action which is 
right, independent of its consequences. This is the action which independently of all conse-
quences is categorically right, of itself. This makes that there can only be one categorical im-
perative. However, there are several ways of formulating this imperative and Kant formulates it 
in a number of different ways. Kant has presented a number of different formulations of the 
categorical imperative. He emphasised however that these different formulations are mere 
formulations of one and the same law.

T H E  U N I V E R S A L  L A W

The first, and probably the best known formulation of the categorical imperative is:

“Act only on that maxim by which you can at the same time wi" that it should become a universal 
law”.116

This is the first formulation of the categorical imperative. It is articulated to provide a compass 
for moral reasoning in particular situations. By posing this question it intends to allow only ac-
tions which could hypothetically be seen as a universal law. For it is only this kind of behaviour 
which could qualify as intrinsically good.117 

This compass may be said to consist of four different phases.118 When considering a certain ac-
tion and you wish to inquire into the moral agreement of such an action with the categorical 
imperative the first phase consists of formulating a general maxim which can be abstracted 
from the proposed behaviour. Second, imagine all rational agents acting according to the 
maxim you have just abstracted. Then, thirdly, consider whether it is conceivable for all ra-
tional agents to conform to the maxim you just formulated. If this is answered in the affirma-
tive, you move on to the fourth phase which consists of asking yourself if you yourself could or 
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would act in accordance with this maxim in such a world. If the answer to this question is also 
affirmative, then your action is morally permissible.119 

A negative answer to the third or the fourth question indicates a duty to refrain from acting in 
such a fashion. A negative answer to the third question of whether it is conceivable for all ra-
tional agents to conform to your maxim provides for a different type of duty from a negative 
answer to the fourth question whether you yourself could or would act in accordance with such 
a maxim. 

A negative answer to the third question indicates that there exists a perfect duty to refrain 
from acting in accordance with your maxim, whilst a negative answer to the fourth question 
provides for an imperfect duty to refrain from acting in such a way. Perfect duties are duties 
which one must always adhere to and acted upon. These are of such a nature that no exception 
can be made. These duties are of a more strict nature than the imperfect duties. Imperfect du-
ties are duties which do allow for exceptions. Although exceptions are conceivable, these du-
ties may not be abandoned entirely, but only may be limited in situations where these duties 
collide with other duties. Aside from these perfect and imperfect duties, Kant also distin-
guishes between duties towards yourself and duties towards others.  

T H E  E N D  I N  I T S E L F

The second distinct formulation of Kant’s categorical imperative is one which places a more 
direct emphasis on the, more emotional, argument of persons belonging to a particular class of 
beings. Kant formulates this formulation of the categorical imperative as: 

“Act in such a way that you treat humanity, whether in your own person or in any other person, 
always at the same time as an end, never merely as a means”.120 

This formulation of the categorical imperative obliges us to respect other persons and never to 
treat other persons as mere tools in effecting your own desires. According to Paton four sepa-
rate arguments can be found in the Groundwork for this formulation of the categorical 
imperative.121 The first argument is taken from the essence of the categorical imperative itself. 
Through the categorical imperative we aim to direct actions towards ends which are given by 
mere reason itself. These ends must be valid for every rational being and must be objective 
ends. These objective ends must be found in rational beings. From this follows that both the 
effects that the will seeks, but also that will itself must be considered as ends in themselves. 
This means that the rational beings, and for practical reasons, men must be ends in themselves. 
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This implies that all rational beings must be considered an end in itself, from which follows the 
second formulation of the categorical imperative.122 

The second argument is based on the idea that each man regards his own existence as an end in 
itself. As this is an objective and necessary point of view, we must conclude that every man re-
gards himself as an end in itself on the same valid rational reason, I must also regard every man 
as an end in itself.123 

The third follows from the character of a good will. A rational will seeks to produce certain 
ends in its actions. An absolutely good will can not derive its end from an effect to be brought 
about, but must be self-sufficient in itself. As this can therefore only be an abstract end which 
must therefore already be existent, it can only be in a negative sense. This end must be never to 
be treated merely as a means or to treat any other rational will as a means.124 125 

The fourth argument is derived from the first formulation of the categorical imperative. This 
formulation tells me to act only in such a way as to be able to want my actions to become a 
universal law. This means that in my actions I have to take the will of all other rational beings 
into consideration. ‘I ought to act only in such a way that as rational beings they can act on the 
same law as I’.126 This formulation would therefore never allow me to use another rational will 
as a mere means to an end or to allow myself be used as a mere means to an end. 

The argumentation behind this formulation of the categorical imperative is wholly dependent 
upon the concept of rational beings. Because of the fact that others must be considered ra-
tional beings, we are never to treat them as mere means to an end. This formulation, which 
places great emphasis on the rational being, can be differentiated from the third formulation 
which may qualified as the formulation of autonomy.

T H E  K I N G D O M  O F  E N D S

There is some uncertainty as to what Kant considered to be the third formulation of his cate-
gorical imperative.127 Two apparently different formulations appear to function as the third 
formulation. The first possibility is the Principle of Autonomy. This formulation bears a strik-
ing resemblance to the first formulation and is formulated as:
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“Act only on a maxim through which the wi" could regard itself at the same time as enacting uni-
versal law”.128 

Although this formulation bears strong resemblance to the formulation of the first categorical 
imperative, there is an important difference between the two. This formulation of the cate-
gorical imperative focuses on the lawmaker, as opposed to the mere follower of laws as is the 
case with the first formulation.129 Kant stresses the importance of the rational being as both a 
law-maker and a follower of the laws which he himself makes. In this aspect lies the autonomy 
of every rational being. Or in the words of Kant:

“The dignity of humanity consists precisely in this power of giving universal law, though only on 
condition of also being subject to this same lawgiving.”130

The alternative third formulation of the categorical imperative is the formulation of the king-
dom of ends, which according to Paton must be considered an natural extension of the auton-
omy formula.131It builds upon the autonomy formula in that this formulation aims to provide 
for a formulation of the categorical imperative which is in line with the ideas of Kant on the 
establishment of a moral community. Whereas the previous formulations are primarily focused 
on the individual and aims to provide a compass for the individual, this formulation aims to 
examine the possibility of humans collectively acting morally and the outcomes this would 
provide.132 This formulation of the categorical imperative reads:

“Act on a maxim which at the same time embodies in itself its own universal validity for every ra-
tional being”.133 

This formulation fits within Kant’s desire to not only inquire into the individualistic require-
ments for moral action, but also to inquire into the possibilities where this moral acting would 
ultimately lead humanity. In the discussion of this formulation Kant elaborates on a number of 
points that are important in the correct understanding of this formulation. The points made 
by Kant in the discussion of this formulation of the categorical imperative seem to reach be-
yond the discussion of this formulation only. 
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The first point of interest in this discussion is the emphasis Kant places on the unique dignity 
of rational beings in their position as maker of their own laws.134 Their ability to self legislate is 
what differentiates rational beings from other beings, according to Kant. This unique position 
of rational beings is what enables this formulation of the categorical imperative. As each indi-
vidual is able to conceive himself as a maker of laws to one’s self, this same conception must be 
applied to other rational agents.135 

To arrive at a kingdom of ends, this conception of reciprocity is a vital component. In order to 
retain the maximum amount of autonomy myself, I must grant other rational beings their 
autonomy also.136 This implies that perfect reciprocity is an essential part in the creation of the 
kingdom of ends as envisaged by Kant. 

After having presented the different formulations of the categorical imperative, Kant reaches 
the position where he has shown through an analytical process the importance of the categori-
cal imperative. In the end Kant formulated different versions of the categorical imperative, 
which are all different formulations of one and the same categorical imperative. The final for-
mulation of this categorical imperative is able to formulate an imperative which intends to 
produce a ‘possible kingdom of ends with a kingdom of nature.’137 

Central to these formulations of the imperative is the idea that every rational being itself is the 
legislator of the laws to which he or she must adhere. In the words of Kant himself:

Now *om this it unquestionably fo"ows that every rational being, as an end in itself, must be able 
to regard himself as also the maker of universal law in respect of any law whatever to which he 
may be subject; for it is precisely the fitness of his maxims to make universal law that marks him 
out as an end in himself.138 

The dignity of a rational being lies in exactly this possibility to self-legislate. 

The dignity of humanity consists precisely in this power of giving universal law, though only on 
condition of also being subject to this same lawgiving139

Because a rational being is able to provide for the laws which he or she must follow this ra-
tional being is to be considered an end in himself. This dignity which a rational being possesses 
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also demands that he treats all other rational beings as beings worthy of the same amount of 
dignity. In this lies the possibility of being able to provide for the kingdom of ends. 

If all rational beings were able to follow the maxims of the categorical imperative, the kingdom 
of ends would be like a kingdom of nature, where in a kingdom of nature all of nature acts in 
accordance with natural laws. If the categorical imperative were followed in the same fashion 
as the laws of nature, this would lead to a society where a kingdom of ends would actually 
come into existence.140 

These different formulations lead to the following summary of the supreme principle of moral-
ity as summarised by Paul Guyer:

(T)he ultimate source of value is human *eedom as an an end in itself, manifested in interpersonal 
contexts in the possibility of *eely given consent to the actions of others; conformity to the require-
ment of universal law is the way to ensure that this value is preserved and fostered; and the ideal 
outcome of the observation of such a law would be a kingdom of ends as a system of *eedom, in 
which a" agents *eely pursue their *eely chosen ends to the extent compatible with a like *eedom 
for a".141 

This principle of morality leads to the formulation of a number of different duties which have 
later been elaborated upon in the ‘Metaphysics of Morals’. Kant distinguishes between perfect 
duties and imperfect duties. Furthermore Kant distinguishes between duties to others and du-
ties to oneself. 

These duties which are derived from the different formulations of the Categorical Imperative, 
impress upon all agents the duty to act in such a way as to preserve their own freedom and to 
ensure the respect of the freedom of others.142 These duties rest upon all rational agents for 
they have a will which is led by the Categorical Imperative. 

Freedom is therefore the ultimate compass in deriving the rightness of actions. In accordance 
with these duties Kant is able to provide more practical directions on the rightness of actions. 
In The Metaphysics of Morals, Kant states:

Any action is right if it can coexist with everyone’s *eedom in accordance with a universal law, or 
if on its maxim the *eedom of choice of each can coexist with everyone’s *eedom in accordance with 
a universal law.143 
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This provision for an action being right also provides for guidance as to when intervention into 
a persons freedom is authorised. According to Kant, intervention into one’s freedom is author-
ised if the use of freedom intervenes with another persons’ freedom. In the words of Kant:

Therefore, if a certain use of *eedom is itself a hindrance to *eedom in accordance with universal 
laws (i.e. wrong), coercion that is opposed to this (as a hindering of a hindrance to *eedom) is con-
sistent with *eedom in accordance with universal laws, that is, it is right. Hence there is connected 
with right by the principle of contradiction an authorization to coerce someone who in*inges upon 
it.144 

What becomes apparent from this part of the works of Kant is that autonomy and reciprocity 
are the primary ingredients in the ultimate realisation of society. Through a process of reason-
ing, Kant has formulated this theory on morality and the primary principles on morality. 

Autonomy is the core element of the philosophy of Kant. The ability of rational beings to 
function as lawmakers of their own will is a unique quality that sets rational beings apart from 
other beings. This unique ability is the decisive element in the unique status of rational beings. 
Also, this unique possibility warrants the respect for the autonomy of others and demands 
moral behaviour towards others. Central to this concept of autonomy is the element of free 
choice and the ability to choose to act in a certain manner. 

Kant describes autonomy of the will as the property the will has of being a law to itself. The 
central position of this autonomy of the will makes that Kant calls this the ‘sole principle of 
ethics’.145 As the previous analysis has shown that this principle of ethics must be categorical 
imperative. Also this analysis has shown that this categorical imperative is to ‘command noth-
ing neither more nor less than precisely this autonomy of the will’.146 

Finally through a derivation of the different duties which follow from this categorical impera-
tive Kant has been able to define the right action. This in turn has lead to the definition of a so 
called ‘wrong’ action which allows for the intervention by the authorities. In effect formulating 
the principles of justice. 

This theory and its principles have been formulated using the methodology of reason. What 
remains therefore is to inquire into the true universal validity of this theoretical knowledge. 
This is the aim of the third and final chapter of the Groundworks. 
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U N I V E R S A L  A N D  C A T E G O R I C A L  V A L I D I T Y
Kant goes through great pains to inquire into the possibility of formulating a universal moral 
theory. In doing so, Kant has formulated an extensive theory on the origins of knowledge and 
the possibilities of inquiring into metaphysics. This inquiry leads Kant to conclude that inquir-
ing into morality is possible on the basis of synthetic a priori reasoning through the ideas 
which can be formed about morality on the basis of the transcendental use of reason. 

His inquiry into the supreme principle of morality is carried out through the use of this meth-
odology. Providing for the supreme principle of morality with universal and categorical validity 
demands the highest degree of certainty in its reasoning. After all, such a supreme moral prin-
ciple requires an unambiguous justification by means of an analytical approach. Through the 
initial inquiry into the concepts of morality in the first two chapters of the Groundworks Kant 
has been able to formulate the supreme principle of morality. What remains, however, is to 
provide an analytic justification of this principle, to show that morality is more than a mere 
‘phantom of the brain’. This is the main purpose of the third chapter of ‘A Groundwork to a 
Metaphysics of Morals’. 

To provide this justification, Kant employs the concept of freedom of the will. This concept 
becomes a key aspect of Kant’s reasoning in the evidence of the necessity and reality of the 
moral law. 

In his attempt to provide for this universal basis, two stages can be identified. In the first stage 
of his argument, Kant argues that every rational agent must be assumed to have a free will. In 
the second stage Kant argues that every agent with free will is subject to the moral law.147 148

Within each of these stages separate steps can be identified which Kant employs to build his 
argument. In the following I will outline these arguments and I will elaborate on each of these 
steps where deemed necessary. 

The first stage of Kant’s argument rests on the idea that every rational agent must be assumed 
to have a free will. In ‘A Critique of Pure Reason’, he had already elaborated on his concept of 
the will, which in his view the will must be seen as practical reason. This stage of his argument 
rests on the idea that any rational agent must have a free will and therefore be autonomous. 
This part of the argument is not necessarily related to any morality, but is only intended to ar-
gue that to be rational must imply that one is autonomous.149 
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According to Beyleveld, the following steps can be identified in arguing his point:150

1. “The wi" is a kind of causality of living beings insofar as they are rational.”151 

2. “In the negative sense, a wi" that is *ee works independently of determination by alien causes (laws of 
nature)”.

The reason that a rational agent has a free will follows from the very idea of being a rational 
agent. To be a rational agent implies the ability to make decisions ‘independently of alien 
causes’152 and to act on these decisions, independently of external factors.153 This requires the 
agent firstly to form his own mind on the course to be taken by the agent and secondly the ca-
pability of that agent to act on that decision. 

For an agent not to be able to perform either one of those two requirements would mean that 
the agent could not be a truly rational agent.154 Therefore a rational agent must be an agent 
with some kind of freedom to make his own decisions and to act upon these decisions. Any 
agent that would not meet these criteria could not be considered a truly rational agent.155 This 
freedom is what Kant refers to as a negative freedom. From this point Kant continues by em-
ploying the following steps.

3. “A wi" that is *ee in the negative sense is also *ee in the positive sense that it is not lawless but a causal-
ity conforming to immutable laws of a special non-natural kind”.156 Or in the words of Kant him-
self: “so *eedom, although it is not a property of the wi" in accordance with natural laws, is not for 
that reason lawless but must instead be a causality in accordance with immutable laws but of a special 
kind; for otherwise a *ee wi" would be an absurdity”.157 
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4. “Freedom of the wi" can be no other than autonomy, that is, the wi" ’s property of being a law to 
itself ”.158

From this position Kant goes on to argue for the second stage of his argument. In this stage 
Kant argues that every agent with a free will is bound by moral law. Kant substantiates his ar-
gument by claiming that:

5. “The proposition, the wi" is in a" its actions a law to itself, indicates only the principle to act on no 
other maxim than that which can also have as object itself as a universal law”.159

and

6. “This is precisely the formula of the categorical imperative and is the principle of morality; hence a *ee 
wi" and a wi" under moral laws are one and the same”.160 

Although the rational agent is free to make up its own mind and it possesses what Kant calls 
negative freedom, this is not to say that there aren’t any rules or principles which direct the 
mind of the rational agent. From this negative freedom Kant argues that positive freedom of a 
rational agent may also be derived. As with everything else in nature, Kant claims, this process 
is also directed by laws and principles.161 

Since the concept of causality brings with it that of laws in accordance with which, by something 
that we ca" a cause, something else, namely an effect, must be posited, so *eedom, although it is not 
a property of the wi" in accordance with natural laws, is not for that reason lawless but must in-
stead be a causality in accordance with immutable laws but of a special kind; for otherwise a *ee 
wi" would be an absurdity.

Therefore the will, being nothing more than practical reason, must conform to some sort of 
alternative law. The content of this law is analysed by Kant from the previously formulated 
concept of freedom. This law cannot be a fixed law like a law of ‘natural necessity’ for this 
would diminish the amount of freedom that a rational agent could possess. Therefore this law 
itself must be dependent on reasoning.162 
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This law, according to Kant, must be a law of the will itself, it must be a special kind of law.163 
To Kant this law which guides the freedom of the will can be nothing other than autonomy, 
the will’s property of being a law to itself.164 Kant then goes on to argue:

“But the proposition, the wi" is in a" its actions a law to itself, indicates only the principle, to act on 
no other maxim than that which can also have as abject itself as a universal law. This, however is 
precisely the formula of the categorical imperative and is the principle of morality; hence a *ee wi" 
and a wi" under moral laws are one and the same”.165

These alternative laws guiding the will, Kant concludes, must be the very essence of autonomy. 
Autonomy in turn is nothing but the ability of being a law to itself; the ability of the will to 
provide for its own laws which it should follow. The content of this law in turn, can be nothing 
else but the law to act on no other maxim than that which you could will to become a universal 
law, which is the categorical imperative. 

Kant argues that this argumentation provides for analytic proof that any rational agent must 
indeed be free and ‘entirely self-determining’.166 The next step that is required is to prove that 
morality holds for all rational beings. Furthermore it must be proved ‘as a property of all ra-
tional beings’167, not through empirical means. It can therefore not be proven on the basis of 
‘previous experiences of human nature’.168 Beyleveld describes this step in the argumentation 
of Kant as follows:

7. “Free-wi" cannot be demonstrated (*om a theoretical point of view) as a property of a being with a 
wi"”169

However, it is impossible to know whether we as humans, allegedly rational beings, truly meet 
these requirements. We can never know whether our decisions and our will is truly made up 
out of our own accord or whether we act fully determined. 
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Providing proof of this freedom for us humans is impossible. But more importantly, according 
to Kant, this proof does not need to be provided. Kant claims that this proof is not important. 
He claims that

‘every being that cannot act otherwise than under the idea of *eedom is just because of that rea"y 
*ee in a practical respect, that is, a" laws that are inseparably bound up with *eedom hold for him 
just as if his wi" had been validly pronounced *ee also in itself and in theoretical philosophy’.170 

According to Copp this must be explained in the following terms. To act means to regard one-
self as free. An agent must consider himself to be rational. Which in turn implies that the 
agent must consider himself to be free in the way as explained above.171 The point is not, ac-
cording to Korsgaard, that an agent must believe that he is free, but that he chooses as though 
he were.172 As an agent you simply have no alternative than to ignore the possibility that life is 
fully determined. It is impossible not to act because of the possibility that one’s actions are 
fully determined. And as there is no alternative but to act, you must act in such a way as 
though your actions are not determined. 

This assumption of being free is all that is required from a practical point of view, according to 
Kant. In determining one’s will and in deciding upon a course of action it is sufficient that you 
do so under the idea of freedom. This step is described by Beyleveld as:

8. “Free-wi" must be presupposed as a property of a" beings with a wi", because every being with a wi" 
must presuppose that its wi" is *ee as the only idea’ under which he can act”.173

Since it logically follows from the very concept of a rational being that it has a free will, and it 
follows from the very concept of the free will that said free will must in all its actions be ‘a law 
to itself ’, it further follows that every rational being with a free will must be autonomous. As 
Kant has argued that free will must be presupposed in rational beings and an autonomous will 
is bound by the categorical imperative, it necessarily follows that:

9. “Every being with a wi" must consider that it is bound by the categorical imperative as the only idea 
under which it can act”.174
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These two stages provide Kant with his arguments for his position that every rational agent 
must necessarily conform to the categorical imperative. He has done so by firstly arguing for 
the freedom of the will of the rational agent and secondly by arguing that every agent with free 
will is subject to the moral law. 

E V A L U A T I O N  O F  P R O O F
By means of the argumentation provided above, Kant intended to prove the universal validity 
of the categorical imperative by providing for the evidence that the categorical imperative is a 
‘natural necessity’. 

This quest for the supreme principle of morality can be traced back to Kant’s inquiry into the 
very possibilities of gaining knowledge of the world around us. This possibility had been exam-
ined in detail in his first critique, the Critique of Pure Reason. This inquiry led him to con-
clude that synthetic a priori judgements form the basis for gaining knowledge with absolute 
and a priori validity. In the field of morality this reasoning is based on the ideas of morality 
which have been identified through the transcendent use of reason. 

Left with this basis as possible grounds for acquiring insight into the universal validity of moral 
judgements, it is this methodology that Kant employs in arguing for the universal validity of 
the categorical imperative. After initially inquiring into the nature of the supreme principle 
itself, Kant concludes this inquiry by providing an analytic basis for the the categorical and 
logical validity of his arguments. Kant arrives at the conclusion that through this argumenta-
tion he has proven this categorical and logical validity.

Nevertheless the careful examination of his arguments since the publication of the ‘Ground-
work’ must lead to the conclusion that Kant has been unable to successfully prove his argu-
ment. The following will examine the most important points of criticism directed at this ar-
gumentation.

This criticism directed at the argumentation supplied by Kant in support of his position that it 
is possible to prove the universal validity of the categorical imperative is aimed at a number of 
different steps in the argumentation offered by Kant. The most important steps to be criti-
cised have been steps 3 and 8 of Kant’s argumentation. 

The third step of Kant’s argumentation provides for his inference from the concept of negative 
freedom to the concept of positive freedom of the free will. Where Kant initially argued that a 
will is free when it works independently of determination by alien causes, Kant goes on to ar-
gue that there must nevertheless be a set of laws and principles guiding the way in which the 
will is formed. 

Kant however fails to provide for arguments why this is the case. Kant firstly argues that the 
will is a kind of causality and that, as such, it must be determined by some sort of law. That 
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there must be some other set of laws or principles is argued by Kant on the basis of the fact 
that everything in nature is guided by laws or principles. No further argument for the existence 
of these laws or principles is offered, however.175 176 177

The question therefore is what type of laws govern the workings of the will. That a will cannot 
be formed by the same principles of causation guiding natural laws is obvious as this would lead 
to a fully determined will.178 Kant argues that the will must therefore be governed by some sort 
of other law.179 The laws that Kant identifies as the laws governing this will are the commands 
or imperatives of the will. These imperatives must therefore act as the moral laws guiding the 
will. 

A number of problems can be identified in this argumentation. In the first place it may be 
questioned why the will must be determined by some sort of law. The only argument that Kant 
offers for this is that everything in nature works according to laws.180 This argument of Kant is 
subject to the same type of metaphysical illusion as criticised by Kant himself in his ‘Critique 
of Pure Reason’ as it appears to abstract proof by means of earlier empirical findings which is 
subsequently projected to an element of which no empirical knowledge can be obtained. Nei-
ther does Kant provide any other real arguments for this position. 

Even if this part of the argumentation is accepted, a further problem remains in the argument 
by Kant that the only type of law which can be responsible for the forming of the will can be 
the self-imposed moral law, being the categorical imperative. Kant offers no true argumenta-
tion as to why this type of law can be the only candidate for the laws guiding the will.181 

Kant argues that freedom of the will implies autonomy and in turn that autonomy means self-
legislation. The step Kant subsequently takes is that this self-legislation must be exercised 
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through the categorical imperative. Kant fails to offer any reasoning as to why this self-
legislation can only take place through the categorical imperative.182 

Overall it must be concluded that Kant has not been able to provide for unequivocal proof of 
the validity of the categorical imperative as the supreme principle of morality.183 184 185 This 
conclusion is further strengthened by the language used by Kant himself. From his texts in the 
Groundwork it appears that Kant himself never considered the provided logical reasoning as 
anything more than a mere deduction of the “supreme principle of morality”.186 

This deduction is unable to offer the standard of certainty that is required to accept the uni-
versal validity required for the supreme principle of morality with universal and categorical va-
lidity. From his initial inquiry into the concepts of knowledge and the ability to gain knowledge 
and allow for truthful judgements it follows that the deduction provided for by Kant offers in-
sufficient certainty to speak of a universal and categorical theory of morality. When judged 
from this perspective, the moral theory of Kant must be discounted as a possible foundation 
for universal jurisdiction of the ICC. Whether this theory of morality may still provide value if 
judged from another perspective, will be considered after inquiring into the possibilities of ap-
plying the moral theory of Gewirth as a foundation for the jurisdiction of the ICC. 

C O N C L U S I O N
In his attempt to provide for the proof that his deductive reasoning is more than a mere phan-
tom of the brain, Kant has provided for an elaborate and extensive argumentation. This argu-
mentation, however, is unable to offer the standard of proof to accept his theory of morality as 
a universal and categorical theory of morality. For this, his reasoning shows too many points 
where valid criticism can be voiced. The moral theory of Kant must therefore be discounted as 
a valid universal and categorical foundation for the jurisdiction of the International Criminal 
Court. Before considering the ramifications of this conclusion I will continue my inquiry into 
the moral theory of Gewirth, after which a further evaluation of the possible application of 
either theory will be considered. 
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The moral theory of Alan Gewirth
Like Kant, Gewirth attempts to formulate a supreme principle of morality within his own the-
ory of morality. According to Gewirth the justification of any principle of morality is of ‘first 
importance for the guidance of human life.’187 

In attempting to formulate this principle of morality Gewirth, like Kant, recognises the diffi-
culties connected to the possibility of acquiring knowledge of a subject like morality. He fol-
lows Hume in his line of thought in stating that an inquiry into morality is only possible form a 
point of view where from which moral spectators judge from a general rather than a self-
interested point of view. He recognises however, again with Hume, that it appears impossible 
to provide an objective point of view as experience has shown that in such an attempt invaria-
bly other opinions on these matters are apparent.188 

A C T I O N  A N D  R E A S O N
Nevertheless, Gewirth argues that it is possible to inquire into the subject of morality. This 
possibility exists where a supreme moral principle can be rationally justified.189 Gewirth further 
argues that such a justification can be 

obtained through an analysis of certain considerations about reason and action, as these considera-
tions are reflected in their respective concepts.190 

This means that from the very concept of agents performing actions it follows that 

any agent, simply by virtue of being an agent, must admit, on pain of self-contradiction, that he 
ought to act in certain determinate ways.191 

Action is to Gewirth what empirical data is to the natural scientist. It provides him with 

‘an objective basis or subject matter against which, respectively, moral judgments or rules and em-
pirical statements or laws can be checked for their truth or correctness.’ 192

Actions are to Gewirth the benchmark of his findings, as it were. Not in the sense that indi-
vidual actions are to be employed as such a benchmark, rather the particular characteristics of 
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action provide for this benchmark. Because of the specific nature of action it allows for the 
deduction of certain features about morality. 

These features or characteristics which may be deduced from the concept of morality are the 
features of voluntariness or freedom and purposiveness or intentionality. From the very fact 
that an agent acts, follows, according to Gewirth, that an agent chooses to act a certain way, in 
the sense that he has is free to perform an act a certain way. Furthermore from the fact that an 
agent acts, follows that the agent has some end or purpose which constitutes his reason for 
acting.193 Needless to say these features apply only to unforced acts. Acts which are forced are 
therefore not considered acts in the strictest sense of the word.194 

These particular features of action and indeed in constructing the remainder of his moral the-
ory, Gewirth employs what he calls a dialectical method.195 His methodology is therefore not 
based on an a priori inquiry into the metaphysical aspects of morality. This, possibility had al-
ready been discounted by Kant in his examination of this possibility in ‘A Critique of Pure Rea-
son’. Rather, Gewirth employs the dialectical method to inquire into the particulars of the 
concept of action. 

P R I N C I P L E  O F  G E N E R I C  C O N S I S T E N C Y
Through this methodology Gewirth constructs his moral theory based on the specific features 
of action and reason. The main steps taken by Gewirth in presenting his theory are presented 
by Deryck Beyleveld in his book ‘The Dialectical Necessity of Morality’ in three stages with a 
total of 13 steps. They consist of the following stages and steps.196 

Stage I

As a rational agent I commit myself to certain acts because I consider want the consequences I 
expect to follow from such an act. Therefore it can be stated that a prospective purposive 
agent claims (by definition)

1. I do (or intend to do) X voluntarily for some purpose E.

From this follows that there are certain consequences which the agent considers desirable. By 
virtue of making this claim, the prospective purposive agent rationally must consider that 
(claim in logical sequence)
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2. E is good;

This is, however, nothing more than stating that E has some positive value to that agent and 
that the agent is motivated to pursue this purpose. Reaching certain purposes requires that I 
have particular capacities and resources. The most important of these are freedom and well-
being which allow me to act on these purposes. 

3. My freedom and well-being are generically necessary conditions of my agency;

Freedom and well-being are of such importance that it can be said that these always required, 
this allows for the statement:

4. My freedom and well-being are necessary goods.

Stage II

5. I (even if no one else) have a claim right (but not necessarily a moral one) to my freedom 
and well-being.

Stage III

By virtue of having to accept (5) on the basis of (1) the prospective purposive agent must accept

9. Other prospective purposive agents have (moral) claim right to their freedom and well-
being.

If this is the case, then every prospective purposive agent rationally must claim, by virtue of 
claiming to be a prospective purposive agent, 

13. Every prospective purposive agent has a (moral) claim right to its freedom and well-
being,

which is a statement of the Principle of the Generic Consistency. 

In short these stages and steps can be summarised as: 

The first is that every actual or prospective agent logica"y must accept that he or she has rights to 
*eedom and we"-being. The second is that the agent logica"y must also accept that a" other actual 
or prospective agents have the same rights he claims for himself, so that in this way the existence of 
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universal and equal moral rights, and hence of human rights, must be accepted within the whole 
context of action or practice.197

These two theses are universally valid, according to Gewirth. Gewirth holds that not accepting 
these two theses is to contradict oneself. Furthermore, from these two thesis, Gewirth formu-
lates the Principle of Generic Consistency which he formulates as: 

Act in accord with the generic rights of your recipients as we" as of yourself.198

This then forms the principle on which the secular principle of human rights is founded in the 
theory of Gewirth. This principle requires of every agent ‘that he act in accord with the ge-
neric rights of his recipients as well as of himself.’199 In essence the Principle of Generic Rights 
prescribes what Gewirth calls an Equality of Generic Rights, which in turn leads to the formu-
lation of a number of direct applications of this principle. In the first place a principle of Equal 
Freedom can be formulated with regard to freedom.200 With regard to well-being the principle 
of Common Good can be identified. 

These direct applications eventually lead to the prescription of a way of behaviour where one 
is not to act in such a way as to cause an ‘an unequal distribution of freedom or well-being be-
tween oneself and other persons who are affected by one’s action’.201 

U N I V E R S A L  C H A R A C T E R  O F  T H E O R Y  O F  G E W I R T H
One of the prime characteristics of the moral theory of Gewirth is its methodology of reason-
ing. Gewirth reaches his conclusions by applying a dialectically necessary method. This dialec-
tically necessary method of reasoning implies that this moral theory is derived by employing 
dialectical arguments derived from its central conception, the concept of action. 

Gewirth argues that a universal justification of his theory is ‘obtained through an analysis of 
certain considerations about reason and action’.202 By reasoning through a dialectically neces-
sary method, Gewirth argues, and by applying reason to the very concept of action it is possi-
ble to provide for the supreme principle of morality. 
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Since the initial presentation of this theory, as with any other theory in philosophy, it has at-
tracted a number of criticisms from different sides. In an attempt to analyse this criticism the 
most important points of criticism have been collected by Beyleveld in his book ‘The Dialecti-
cal necessity of Morality’. In all, Beyleveld has collected, analysed and attempted to refute 
some 66 points of criticism. In his discussion of the different criticisms against the theory of 
Gewirth, Beyleveld has organized these points into a number of categories, dependent on the 
stages of the argument which they are directed against. The sheer number of objections to this 
theory shows the measure in which this theory has been discussed and criticised. 

It is not my intention to review the objections collected by Beyleveld or to review the defense 
of Beyleveld in response to each of these points. In stead I will discuss some of the main points 
of criticism directed at this theory and review the objections which in my opinion may be con-
sidered the most fundamental points of criticism. 

In doing so I will begin my discussion of the points of criticism with the second stage of Ge-
wirth’s theory, as the main points of criticism are directed at the second and third stage of his 
theory. 

The first objection is raised against the second stage argument made by Gewirth that from the 
fact that I want/need/demand x, it follows that I have a claim right to X. The basis for this 
criticism can be found in the transition from step 4 to step 5 of the theory of Gewirth. 
Whereas in step 4, Gewirth argues that freedom and well-being are necessary goods, he con-
tinues his argumentation by arguing in step 5 that an agent must consider that he or she has a 
claim right to these necessary goods. 

The acceptance of certain necessary goods as goods to which the agent has a right presents a 
crucial step in his theory. If the agent does not regard his entitlement to these necessary goods 
as a right, this would mean that the agent does not have to consider the requirement to certain 
necessary goods as a right of other agents either. This would in turn mean that the Principle of 
Generic Consistency does not necessarily follow. For this reason it is an important part of the 
theory of Gewirth that the agent must consider himself to have a right to certain necessary 
goods. 

This connection to considering certain goods as necessary and considering that one has a right 
to these goods can be criticised. It is also this point which is criticised by Kai Nielsen. As 
pointed out by Nielsen there is no reason for a necessary connection between the agent’s con-
sideration of certain goods as necessary and an entitlement or a right to these necessary goods. 
There is no reason why the agent may not just consider these necessary goods as vital in his or 
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her success and survival, but not consider himself to be entitled to these goods in the norma-
tive terms that is required for the success of Gewirth’s moral theory.203 

Beyleveld points to his argument of attitudinal consistency to argue that there is a requirement 
for such a normative consideration. Beyleveld argues that to be opposed to interference with 
freedom and well-being logically means that one has a right to freedom and well-being. Accord-
ing to Beyleveld logic dictates the support of this position. He uses a rather complex theoreti-
cal argumentation based on logic to prove his point. 

At its core, Beyleveld argues that to hold the position where others may not interfere with 
one’s freedom and well-being yet not hold a right to freedom and well-being or where an agent 
does not speak in terms of rights or where an agent is agnostic on the question of rights means 
that an agent not necessarily has a proactive negative attitude towards interference with his 
freedom and well-being.204 

In essence, Beyleveld therefore argues that Nielsen’s argument is invalid and claims that it is 
logically impossible for an agent to consider freedom and well-being necessary, yet not consider 
himself to have a right to these necessary goods. 

Beyleveld has provided for a complex argumentation as to why it is logically impossible to con-
sider certain goods such as freedom and well-being as necessary, yet not hold that one has a 
right to these necessary goods. The argument as to why this is the case is founded in the logical 
argument that from the logical conclusion that to not consider that one has a right to freedom 
and well-being means that one must not have a negative attitude towards interference with 
one’s freedom and well-being. This entails that from a negative attitude towards interference 
with my freedom and well-being follows that one must consider that one has a right to free-
dom and well-being. 

A second objection which can be raised against the third stage of the moral theory of Gewirth 
is directed at the argument that to acknowledge one’s rights necessarily implies the acceptance 
of the rights of others to certain necessary goods of others. Moving from merely accepting 
one’s own right to freedom and well-being to the acceptance of the moral rights of other pro-
spective purposive agents is a step Gewirth takes in the ninth step formulated in his theory. 
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The criticism directed at this part of Gewirth’s theory is formulated by McMahon in the fol-
lowing manner.205 The objections raised by McMahon are that Gewirth has not successfully 
argued why the step can be taken from accepting one’s own right to freedom and well-being to 
accepting that all other agents must accept his right to freedom and well-being and which 
forces him to respect the right to freedom and well-being of other agents. This part of the ar-
gument as developed by Gewirth has been elaborated upon by McMahon as entailing the fol-
lowing steps:

1. As an agent I judge my freedom and well-being (the generic conditions of my agency) 
to be necessarily good;

2. Since my freedom and well-being are necessarily good, I ought to have what is re-
quired to maintain them; 

3. The maintenance of my freedom and well-being often requires that others behave in 
certain ways;

4. Thus others ought to behave in these ways;

5. But my situation is not relevantly different from that of other agents;

6. Thus I ought to behave in the ways that are required to maintain the freedom and 
well-being of other agents.206 

Through careful analysis of the argument presented by Gewirth, McMahon concludes that the 
fourth step is the crucial step in the argumentation of Gewirth, but furthermore concludes 
that the reasoning involved in the fourth step must be considered invalid. 

From the third step in the argumentation it is only follows that the agent he or she must desire 
other agents to respect his or her freedom and well-being. Likewise from this argument only 
follows that all other agents must also consider it desirable that this agent (and other agents) 
respect their necessary requirements for freedom and well-being. It does not follow from this 
argument that all others feel a requirement to respect this agents requirements for freedom 
and well-being.
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As it cannot be concluded from the argument that the maintenance of my freedom and well-
being often requires that others behave in certain ways, that others in fact ought to behave in 
this way, McMahon argues that this must be considered an invalid argument.207 

This argument made by McMahon is based on a particular explanation of the word ‘ought’, in a 
prescriptive sense. Gewirth attempts to counter this argument by stressing that his argumenta-
tion relies on a prudential explanation of the term ‘ought’. This explanation does not provide 
the argumentation with a moral or legal right, but only indicate the agents’ entitlement in a 
non-legal or moral fashion.208 

Nevertheless McMahon argues that Gewirth is unable to provide for a valid line of argumenta-
tion by employing a prudential explanation of the ‘ought’ judgement, either. This explanation 
of the term ‘ought’ still requires that it must be possible to infer from my consideration for 
freedom and well-being as necessary requirements that other agents must likewise consider 
themselves bound to the respect for my rights to freedom and well-being.209 This aspect of the 
theory of Gewirth appears remains unsolved. 

C O N C L U S I O N
The theory of Gewirth depends on a number of steps which can be criticised in a serious man-
ner. The first point which can be criticised is the dependency of Gewirth on the acceptance of 
the argument that agents must consider a right to freedom and well-being. A mere acceptance 
of the importance of these conditions, without considering a right to freedom and well-being is 
insufficient. However, no valid arguments can be presented from which it follows that necessi-
tates such a demand. The argument of attitudinal consistency provides a logical and formal rea-
soning which attempts to provide this proof. However, this proof appears overly formalistic 
and fails to convince. 

A second point of criticism is aimed at the requirement of the agent to consider from the 
rights of other agents a necessary judgement for the agents’ own behaviour. As Gewirth’s the-
ory is also unable to deflate this criticism, even by considering the argument as a prudential 
right, this argument must also be seen as a strong point of criticism against the theory of Ge-
wirth. 
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It must therefore be concluded that Gewirth’s theory of morality is likewise unable to offer a 
universal and categorically valid theory of morality. The theory of Gewirth depends on a num-
ber of arguments which are open to criticism. 
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Conclusion
Having concluded this inquiry of the theories of both Kant and Gewirth and having examined 
the suitability of each of the different theories, the point has come to answer the primary the-
sis and to answer the question which has been formulated at the outset of this thesis. This 
question has been formulated as:

is it possible to identify crimes which require global penalisation and active prose-
cution by the International Criminal Court based on a categorical, universal moral 
norm?

In answering this thesis it must be concluded that it has proven impossible to identify a moral 
theory with a universal and categorical moral theory which may serve as the basis for the juris-
diction of the International Criminal Court in the strictest sense. 

From a comparison of the different existing types of moral theory this inquiry identified the 
two deontological theories of Immanuel Kant and Alan Gewirth which appeared to provide 
the best possible theories which could function as the required foundation. 

A more detailed inquiry into these theories provided the required framework that could serve 
as the benchmark against which a prospective moral theory could be held. This framework was 
provided for by Kant in his inquiry into the possibilities of acquiring knowledge. 

In inquiring into the two moral theories in more detail it proved impossible to identify a moral 
theory which was able to meet the requirements provided for in the framework. An absolutely 
universal and categorical moral theory could therefore not be identified. Neither the theory of 
Kant nor the theory of Gewirth provided for the absolute proof of its universality. 

The theory of Kant provides for the most detailed investigations into the possibility of such a 
theory by also providing for a detailed examination of the origins and possibilities of gaining 
knowledge. This inquiry leads Kant to conclude that an inquiry into metaphysics is only possi-
ble by employing the methodology of reason that is gained through the inquiry of non-
metaphysical examination. Gaining knowledge of truly metaphysical issues remains impossible 
as we are unable to gain insight into the metaphysical through our inherently limited sensorial 
means. 

The remaining method of inquiring into the subject of morality leaves Kant with an argumen-
tation based on the concept of good will. In providing a universal justification of this method 
of reasoning Kant offers a justification which allows for a number of points of criticism which 
cannot be refuted definitively. From this follows that the justification of universality of this 
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theory and thereby also the theory of morality itself leaves to many questions unanswered and 
must be discounted as a universal and categorical theory of morality. 

The theory of Gewirth offers a theory of morality based on a dialectical investigation into the 
nature of action and reason. Unlike the theory of Kant, the theory of Gewirth is not part of a 
larger investigation into the nature of knowledge and the possibilities of acquiring knowledge 
on metaphysics. 

His dialectical investigation into the nature of action and reason leads Gewirth to the formula-
tion of his principle of generic consistency, which he argues is the supreme principle of moral-
ity. As with the theory of Kant a number of points of criticism can be raised against the argu-
mentation provided by Kant in the formulation of his supreme principle of morality. These 
points of criticism can not be refuted undisputedly. 

As Gewirth is unable to successfully counter the various points of criticism and because his 
theory of morality does not provide for a categorical and universal theory of morality, this the-
ory of morality must also be discounted as providing for the universal and categorical theory of 
morality sought after at the outset of this thesis. 
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Postscript: applicability within restrictions
Although this conclusion provides for a definitive answer to the primary thesis, the fact that 
neither moral theory is able to provide for a categorical and universal moral norm begs the 
question whether either theory is able to provide for a valuable foundation of the international 
criminal jurisdiction of the ICC within the recognised limitations. More precisely the question 
may be posed whether either of these two theories is suitable as a foundation for the jurisdic-
tion of the ICC, within the inherent limitations to its claim of universality. Inquiring into the 
suitability of either of these two theories within these limitations is the subject of the follow-
ing chapter. 

It must be recognised that both theories are fundamentally different in approach and reason-
ing. To compare these two wholly different theories is therefore a difficult task. In their ap-
proach and their reasoning both theories provide for valuable insights and inherent qualities. 
In choosing between these two theories a choice is made on the basis of the considered suit-
ability of the different theories for the purpose at hand. As such no choice is made as to the 
qualities of the different theories. 

In considering each of these different theories I will argue that Immanuel Kant offers the best 
theory for the application as a foundation for the jurisdiction of the ICC, within the given 
limitations. This position is motivated by a number of arguments which I will outline below. 

The first consideration to this position is inspired by the starting points of the different theo-
ries. The theory of Kant begins with an inquiry based on what Kant qualifies the only good 
thing in the world without limitations; the good will. From this basic premise Kant goes on to 
argue for concepts important in the foundations of his theory, such as the autonomy. Alterna-
tively, Gewirth takes the voluntary action of the agent as his initial point of departure. From 
this concept of voluntary action and reason Gewirth goes on to identify the basic human re-
quirements of freedom and well-being. 

Although both theories arrive at the concepts of individual freedom and autonomy, the 
method of deriving the importance of these concepts is inspired by more generic, non-
individualist terms in the theory of Kant. By taking the generic concept of good will as his ini-
tial point of departure, Kant is able to depart from a position which lays less emphasis on indi-
viduality than Gewirth. As this part of the inquiry is dedicated to identifying the moral theory 
most suitable to act as a foundation for the jurisdiction of the ICC, the ability of any such 
moral theory to provide for an objective point of departure is considered of great value to its 
credibility and its ability to appeal to universality. 

This ability to appeal to universality is also an important consideration in the approach taken 
by each of the different theories. The theory of Gewirth stresses the importance of the claims 
of individuals. The individuals’ claim to the right to freedom and well-being and the derived 

Categorical Jurisdiction! 66



reciprocity of this individual claim to rights is at the heart of the theory of Gewirth. Although 
this could be considered a natural consequence from the initial point of departure it indicates a 
strong emphasis on an individualist position to morality in which claims to rights take an im-
portant position. 

It would be hard to argue that Kant, as one of the founding fathers of enlightenment, provides 
for a moral theory which stresses the importance of society and a morality based on selfless-
ness, completely contrary to the morality of Gewirth. Nevertheless, Kant does offer a theory 
of morality which emphasises the importance of individual duty. From the importance of 
autonomy, Kant goes on to identify the categorical imperative. This imperative which directs 
the will towards the moral goal obligates the individual to perform in a way which is consistent 
with a moral purpose. Amongst the different formulation of this final purpose, Kant identifies 
the formulation which ultimately leads mankind to a humane society, the so called Kingdom of 
Ends. It may be argued that Gewirth likewise formulates his Principle on Generic Consistency 
specifying obligations to respect the claim of other individuals regarding freedom and well-
being. However, this obligation is founded upon the claim of individual rights, whereas Kant 
takes the concept of duty itself to be a central aspect of his theory. 

A third and final reason for considering the theory of Kant more suitable for the purpose at 
hand is the extent in which the theory of Kant aims to provide a universal and abstract formu-
lation of a moral theory within the wider context of its inquiry into the possibilities of gaining 
knowledge and judgements. Although the validity of a moral reason is not dependent on the 
wider framework in which a moral theory is set, Kant has provided a wider foundation to a 
number of concepts which are key to his moral theory. 

By conducting his moral inquiry within this wider framework, Kant has provided for a moral 
theory which clearly identifies the shortcomings inherent to any such metaphysical inquiry. 
This can also be identified as one of the primary causes for the more universal approach to mo-
rality as outlined before. 

These considerations lead to the conclusion that of the two moral theories, the moral theory 
of Immanuel Kant is the more suitable of the two theories to act as a possible foundation for 
the jurisdiction of the ICC. Again, within the inherent limitations on its possible universality 
as concluded before. The following chapter will examine the consequences for the jurisdiction 
of the ICC when founded on the principles and norms provided for in the moral theory of 
Kant. 

K A N T  A S  A  B A S I S  F O R  I N T E R N A T I O N A L  C R I M I N A L  J U-
R I S D I C T I O N
Having concluded that the moral theory of Immanuel Kant is the most suitable theory to serve 
as the foundation for the jurisdiction of the International Criminal Court this inquiry will con-
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tinue to investigate in what way the theory of Kant can form the basis for international crimi-
nal jurisdiction. 

Inquiring into this possibility begs the question to what extent morality and law have any rela-
tion at all. Although intuitively many would agree that there appears to be more than a coinci-
dental relationship between the two, this relationship is highly contentious within legal phi-
losophy. 

With the increased attention to the concept of natural law, a law with a higher standing than 
any worldly law, the legal philosopher Austin questioned the possibilities of maintaining order 
through the strengthening of worldly laws. This possibility was required to avoid the degrada-
tion of worldly laws by the appeal of citizens to avoid compliance with worldly laws on the ba-
sis of natural laws. As natural laws are not codified, chaos would ensue if this appeal would be 
tolerated. 

Austin therefore stressed the importance of adherence to worldly laws by introducing the con-
cept of legal positivism. This theory provided for the possibility of differentiating between 
natural and worldly laws. His formulation of this concept reads:

The existence of law is one thing; its merit or demerit is another. Whether it be or be not is one en-
quiry; whether it be or be not conformable to an assumed standard, is a different enquiry. A law, 
which actua"y exists, is a law, though we happen to dislike it, or though it vary *om the text, by 
which we regulate our approbation and disapprobation.210 

This theory on legal positivism has later on been revisited and expanded upon by the legal phi-
losopher H.L.A. Hart. His theory on legal positivism has probably become the most recog-
nised theory on legal positivism. This theory maintains the strict differentiation between natu-
ral law and worldly law, between morality and law. in the application of the law the only rele-
vant factor could be positive law, the law as it is codified. 

This differentiation has raised the criticism of a number of different legal philosophers. 
Amongst these critics is the philosopher Dworkin who argues that such a strict differentiation 
between morality and law cannot be justified by legal reality. Dworkin points to the practice of 
jurisprudence to argue that in every legal system there are cases where the law dictates a cer-
tain outcome, which is clearly at odds with morality. In these instances, Dworkin argues, judges 
tend to go outside the law to decide the case in accordance with morality. These cases, which 
Dworkin classifies as ‘hard cases’, show that a pure and formal distinction between law and 
morality is untenable.211 
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Although the precise relationship between law and morality is difficult to define it becomes 
obvious from the discussions between Hart and Dworkin that a strict and total separation be-
tween law and morality is unrealistic. To inquire further into this relationship is beyond the 
scope of this thesis. Therefore, for the purposes of this thesis it will be accepted that there is 
indeed a relationship between the two, even if the precise content is unknown. 

The subsequent step to be taken in this inquiry is therefore to investigate in what way the 
moral theory of Kant can be employed as a foundation for ICC jurisdiction. For this to be de-
termined the jurisdiction of the International Criminal Court needs to be ascertained on the 
basis of the supreme moral principle laid down by Kant and the concept of duty and the con-
cept of justice as derived from the supreme moral principle by Kant. 

It may be remembered that the supreme principle of morality, identified by Kant as the Cate-
gorical Imperative has been defined as:

“Act only on that maxim by which you can at the same time wi" that it should become a universal 
law”.212

From this categorical imperative Kant identified the following concept of the right action: 

Any action is right if it can coexist with everyone’s *eedom in accordance with a universal law, or 
if on its maxim the *eedom of choice of each can coexist with everyone’s *eedom in accordance with 
a universal law.213

Which in turn led to the following definition of the rightful intervention by the state in the 
freedom of the individual:

Therefore, if a certain use of *eedom is itself a hindrance to *eedom in accordance with universal 
laws (i.e. wrong), coercion that is opposed to this (as a hindering of a hindrance to *eedom) is con-
sistent with *eedom in accordance with universal laws, that is, it is right. Hence there is connected 
with right by the principle of contradiction an authorization to coerce someone who in*inges upon 
it.214

From the previous it has become apparent that the concepts of freedom and autonomy lie at 
the heart of the theory of Immanuel Kant. The ability of the rational being to self-legislate is 
what determines the particular aspects of dignity of the rational agent. The duty based concept 
of moral rights is therefore exclusively aimed at the rational agent. 
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The theory of Kant awards no particular duties to non-rational beings, in the sense that only 
beings who are in possession of a will and who are able to determine their own courses of ac-
tion by following the Categorical Imperative are awarded special treatment in the sense that a 
rational agent is to allow such a rational agent his or her own freedom of choice. 

This means that according to the moral theory of Kant rational agents have no particular du-
ties towards animals, as they are not in possession of such dignity. On the other hand this the-
ory does not restrict the duties of the rational agent to only human beings. To Kant it is arbi-
trary who is the possessor of the ability to self-legislate. The sole consideration of interest is 
the ability of the agent to self-legislate. Any agent in possession of this ability, human or not, is 
to be treated in such a way as to allow for his, her or its freedom of choice. 

The conclusion that rational beings only have duties towards other rational beings appears to 
be a far-reaching conclusion. It would appear that this justifies the conclusion that rational 
agents have no duties towards animals, little children, comatose patients or persons with alz-
heimer who can’t, not yet or no longer be considered rational agents. 

Although it must be conceded that Kant emphasised the importance of the rational agent in 
the concept of duty, Kant was not of the opinion that animals or non-humans were left to the 
discretion of the individual. In his Lectures on Ethics, Kant argues on our duties towards ani-
mals that there exists a duty towards animals because of the particular nature of certain ani-
mals which must be considered analogues to the behaviour of humans.

So if a man has his dog shot, because it can no longer earn a living for him, he is by no means in 
breach of any duty to the dog, since the latter is incapable of judgement, but he thereby damages the 
kindly an human qualities in himself, which he ought to exercise in virtue of his duties to 
mankind.215 

In so far duties toward non-persons is not warranted by means of their potentiality of reaching 
the state of rationality such as is the case with babies, or even regaining the state of rationality 
such as is the case with comatose patients, Kant argues that such a duty exists also to certain 
animals and humans, deriving from a duty towards ourselves and mankind to exercise the hu-
man quality in ourselves. 

Nevertheless, despite these derived duties towards animals and non rational humans, respect 
for autonomy and freedom of the rational agents must be considered the cornerstone of Kant’s 
moral theory with respect to the duties towards others. These concepts of respect and auton-
omy have particular meaning in Kant’s conception of the state. Kant sought to provide for a 
more practical basis to his theoretical framework in a number of different works. 
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In his essay ‘On the common saying: That may be correct in theory, but it is of no use in prac-
tice’, Kant argues in more detail on the relation of theory to practice in the right of a state. 
This level of detail is aimed at providing direction on the limitations of the right of the state to 
interfere with the lives of the individual. The relationship between the state and the individual 
is to be guided by the following three principles, according to Kant: 

that the rightful condition is based a priori on the fo"owing principles:

i. The *eedom of every member of the society as a human being;

ii. His equality with every other as a subject;

iii.The independence of every member of a commonwealth as a citizen.216 

 The principle of freedom in the theory of Kant is such that Kant believes each individual has 
the right to find his or her own method of living life. This principle is elaborated upon by Kant 
in the following manner:

No one can coerce me to be happy in his way (as he thinks of the welfare of other human beings); 
instead, each may seek his happiness in the way that seems good to him, provided he does not in-
*inge upon that *eedom of others to strive for a like en which can coexist with the *eedom of eve-
ryone in accordance with a possible universal law.217

From this elaboration the basic principles of individual freedom and autonomy clearly ring 
through. These continue to offer the required guidance in the direction of living, also when it 
applies to the limitations of the right of the state to intervene in the personal life of its sub-
jects. 

These same ideas can also be found in the second principle of equality formulated by Kant 
which he elaborates upon in the following manner:

Each member of a commonwealth has coercive rights against every other, the only exception being 
the head of state(since he is not a member of the commonwealth but its creator or preserver), who 
alone is authorised to coerce with himself being subject to a coercive law.218 

Also from this elaboration it is obvious that Kant believes all members of a society to be equal 
and not to allow for individual differentiation upon whichever grounds. The sole exception al-
lowed by Kant is that of the sovereign ruler, who is awarded specific rights. The exception of 
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the sovereign may (partially) be explained by the strong censorship of Frederick the Great that 
may have demanded certain discrepancies in this part of the theory of Kant. 

The third principle of independence is a key concept of the political philosophy of Kant. This 
principle of freedom is based on the concept of the direct democracy where the possibility to 
restrict one individuals freedom is to be found in the collective determination of wills within a 
society.219 These principles of Kant make it obvious that Kant is a firm believer in a society 
based on a social contract theory where society is formed by a hypothetical contract between 
the individual members and its collective representation in the form of a state. 

An integral part of this theory is the idea that the state has the right to intervene in the indi-
vidual freedom of its members for the greater good, as defined by means of legislation of the 
collective with the right to vote. In identifying those with the right to vote, Kant awards this 
right to those who may be considered as ‘being one’s own master’.220 For Kant this excludes 
women and children, but emphasises that the landowner with large amounts of property is no 
greater than that of the individual craftsman. 

Why Kant did not award the right to vote to all those who he has previously awarded a par-
ticular dignity from their ability to self-legislate is unclear and appears to be an incoherent 
point of view in his philosophy. 

In addition to his elaboration on the practical consequences of his philosophy on the constitu-
tion of the state, Kant has written an essay on the possibility of perpetual peace. In this essay, 
named ‘Perpetual Peace’ Kant sets out his ideas on reaching this possibility. He believes such a 
situation requires the existence of what he calls a ‘civil constitution’. This civil constitution is:

(1) one in accord with the right of citizens of a state, of individuals within a people (ius civitatis),

(2) one in accord with the right of nations, of states in a relation to one another (ius gentium),

(3) one in accord with the right of citizens of the world, insofar as individuals and states, standing 
in the relation of externa"y affecting one another, are to be regarded as citizens of a universal 
state of mankind (ius cosmopolititicum). 

It is particularly the third requirement for the constitution of perpetual peace which appears 
to be applicable to the possibility of founding jurisdiction of the International Criminal Court 
an the moral theory of Kant. Kant appears to advocate the existence of a legal framework from 
an international point of view which is applicable to all mankind, regardless of on’s nationality 
and regardless of the location. This ius cosmopoliticum is justified by Kant on the basis of the 
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ever increasing globalisation which was already apparent at the time of Kant’s writing. He jus-
tifies this proposition by saying:

Since the (narrower or wider) community of the nations of the earth has now gone so far that a vio-
lation of right on one place of the earth is felt in a", the idea of a cosmopolitan right is no fantastic 
and exa.erated way of representing right; it is, instead, a supplement to the unwritten code of the 
right of a state and the right of nations necessary for the sake of any public rights of human beings 
and so for perpetual peace; only under this condition can we flatter ourselves that we are constantly 
approaching perpetual peace.221 

This cosmopolitan right may in part be construed as the legislation of the International 
Criminal Court, as this legislation is intended to award certain guarantees to all beings on the 
planet. It is obvious that these rights are to award the guarantees which may be derived from 
the moral theory of Kant, thereby emphasizing the importance of one’s individual freedom and 
autonomy as laid down in the concept of duty as explained above. 

This concept leads to a form of legislation whereby the emphasis is on securing these princi-
ples of freedom and autonomy. Although there are no moral grounds to delineate its reach to 
only the worst types of offences, this delineation appears to be in line with the concept of 
complimentarity as elaborated upon by Kant and which currently exists in the international 
legal order which emphasises the importance of the national state. Therefore this legislation 
should be chosen in such a manner as to direct its legislation only at the most severe offences 
directed at personal autonomy and freedom. The selection of these offences may be aided by 
the second formulation of the Categorical Imperative. Jurisdiction could be awarded to the In-
ternational Criminal court where an intrinsic part of the crime is that another rational being is 
treated as a mere means to an end and where the personal dignity of that person from his or 
her ability to self-legislate is disregarded. 

Prime example of such crimes would be the crime of genocide, human trafficking, and slavery. 
Only because of the complimentary nature of the International Criminal Court is it possible to 
distinguish between crimes of such a horrendous nature that they should fall within the juris-
diction of the International Criminal Court.

The sheer scale required to speak of an act of genocide allows for the unlimited jurisdiction of 
the International Criminal Court for this offence. The offences of human trafficking and slav-
ery, although they may be qualified of some of the most reprehensible acts possible based on 
the supreme principle of morality as identified earlier, may require a further limitation based 
on the principle of complimentarity. With regards to these crimes jurisdiction may be awarded 
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to the International Criminal Court where these crimes are committed by organisations on a 
transnational basis. 

Other examples of crimes which fall within the previously identified criteria include crimes 
which are part of the criminal legislation of many countries. These examples include crimes 
such as murder and rape. 

The individual murder or rape, grotesque as it may be, ought to fall within the jurisdiction of 
the national state. Only in situations where these crimes are committed on a large scale or 
where they are carried out on a systemic basis a means to arrive at a certain end, can awarding 
justification of these offences to the International Criminal Court be justified on the basis of 
the principle of complimentarity. The systemic execution of these offences may in these situa-
tions be classified as crimes against humanity, crimes currently already within the jurisdiction 
of the International Criminal Court. 

A further candidate, coincidentally already within the jurisdiction of the International Crimi-
nal Court is the act of aggression whereby the workings of a state are employed in the execu-
tion of an act of aggression. The inclusion of this act is justified due to the inherently instru-
mental nature of this crime. 

The category of crimes which currently also falls under the jurisdiction of the International 
Criminal Court but which has not been identified as a particular category in this investigation 
is the category of war crimes. To the extent these crimes fall within previously recognised cate-
gories they are naturally to fall under the jurisdiction of the International Criminal Court. The 
inclusion of war crimes outside of those already recognised may be justified by means of a prac-
tical consideration. This consideration finds its basis in the principle of complimentarity of the 
International Criminal Court. Often crimes which are carried out in the act of war may not be 
prosecuted by virtue of their execution in the furtherance of the policy of a state. Therefore 
the awarding of jurisdiction of these types of offences to the International Criminal Court 
safeguards the actual prosecution of these offences. From a moral standpoint based on the su-
preme principle of morality as identified by Kant, there appears no particular reason to include 
this category of crimes as a separate category. 

This leaves us with the following list of crimes of which awarding jurisdiction to the Interna-
tional Criminal Court may be justified on the basis of the supreme principle of morality as 
identified by Immanuel Kant; 

a) genocide

b)human trafficking and slavery where perpetrated by organisations on a transnational basis;

c) crimes against humanity;

d) acts of aggression. 
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Furthermore it may be argued that, judged on the basis of this supreme principle of morality, 
there appears no justification for the inclusion of the crimes of international drug trafficking or 
terrorism. Crimes which, according to the preparatory work of the Rome Statute, had previ-
ously been considered. 
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