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Abstract 
 

Despite extensive research on non-compliance of directives in the EU it is still poorly 
understood. Debates between scholars on how non-compliance is explained or defined are 
still going on. In contrast to other articles that focus on delays in transposition, in this article 
I argue what factors are most important in the process of compliance. Second I do an 
analysis on the influence of two factors on compliance of provisions of the Equality 
Framework Directive. The article gives a clear view on how the factors, ‘goodness of fit’ and 
‘capacities’ influence compliance with directives. It is argued that compliance is most likely if 
the misfit between national policy and the one adopted by EU is small and when a member 
states’ capacities are better.  

KEY WORDS: Compliance; ‘goodness of fit’; capacities. 
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Non-compliance in the EU: Member states’ capacities and the goodness of fit 

Introduction 

The member states of the European Union (EU) are confronted with many directives 

proposed by the EU. Directives are derived from laws made by the EU. These directives 

prescribe what goals need to be achieved by member states (Hix, 2005). Every member state 

can determine for its own how it wants to establish the goals set by the directive, as long as 

it meets the requirements made by the EU directive. When a directive is transposed, which 

means it is implemented and fitted into national policy and there is a policy set up, the 

actors involved with the directive have to bring it into practice. This happens by ensuring the 

new rules are being obeyed, for example by imposing punishments when they are not. 

When the member states adapt the directive, integrate it into their national policy and 

exercise it, we say the directive is complied with (Duina, 1997). Compliance in general has 

two forms, formal and practical implementation. Formal implementation is the transposition 

and adopting the directive in domestic policy (Duina, 1997; Versluis, 2007). When a new 

directive is proposed and adopted the member states have to find a way to meet the goals 

set by it. This means they sometimes have to change or create national laws. Practical 

implementation is when the new policy is put into practice (Duina, 1997; Versluis, 2007). 

People and institutions have to comply with the new or changed laws and the government 

has to monitor what they do.  

In this article compliance is seen as the integration of proposed directives in the national 

policies or laws, the focus will be the formal implementation of provisions of a directive. 

When a directive is not transposed and adopted before the deadline set by the EU expires, 

compliance cannot be accomplished. Estimates made by the EU say that about 1 percent of 

all proposed directives are not transposed on time (European Commission, 2008). Other 

reports of the EU Commission state the same. The article ‘European Governance: A white 

paper’ of the Commission published in 2001 reports that of the 83 directives that should 

have been transposed only 5 were transposed by all member states (European Commission, 

2001, p.18). These results show that there is a problem in compliance. What is not clear is 

how compliance becomes a problem for member states. Member states adopt directives, 



 
Page | 5  

 

but when it comes to compliance they fail. What underlying factors can cause such a failure 

will be the main focus of this study. The general question of this study will be: 

What factors can influence the deficit in compliance by member states in de EU? 

To find out what different factors influence compliance we have to look at the parties 

involved in the process of compliance, but first how directives are adopted in the EU and 

what parties are involved in that process. The two organizational institutions that have the 

most influence on what directives are being made and what the content will hold are the 

Council and the Commission. The Council is formed with ministers of the government of the 

member states of the EU. The Council has a saying in, together with the member state 

governments, what will be on the policy agenda. It also holds topics on which new policy is 

necessary, and they are responsible for the implementation of the legislation in their own 

country (Hix, 2005). The Council cooperates with the Commission. The Commission’s duty is 

to propose policy ideas and to address directives, regulations and decisions (Hix, 2005). But 

it also has a monitoring task and has to make sure that the member states involved comply 

with the adopted directives and law (ec.europa.eu). Possible factors that can influence 

compliance are the preferences of member states. If a member state does not like a 

provision it has to transpose, it might not want to comply with it. This however is not very 

likely. When countries join the EU they agree about having respect for the laws made by the 

EU. The member states in the Council can express their preferences on every topic and 

together with the Commission this leads to outcomes, in the form of a law or directive.  

When a new directive is adopted they are obliged to transpose it before a set deadline, 

which can vary among different directives. When member states agree with the rules and 

know what is expected from them when they join the EU, you don’t expect problems with 

the implementation of the directives. So how can there still be deficits in compliance? This 

question known as the ‘paradox of compliance’ shows the societal relevance of the topic of 

compliance (Thomson, Torenvlied & Arregui, 2007). Member states agree with the directives 

that are proposed by the EU. So if preferences of member states are not influencing 

compliance, why are there still deficits when it comes to implementing these directives into 

national law? There is no moral reason for member states not to comply with a directive, 

thus there have to be other factors that contribute to non-compliance by member states.   



 
Page | 6  

 

Even though preferences are not expected to be an issue in the process of compliance, there 

are many more factors that can be. Because of the study’s limitations I have to narrow them 

down and focus on only the two of them, the ones from which I expect to find the most 

influence on the problems in compliance. The factors that I expect to explain the troubles in 

compliance best are the goodness of fit theory and capacities of member states. Different 

countries have different starting points when it comes to complying with directives. Some 

may already have a similar law, while others can have contradicting laws, which makes it 

harder for them to comply with the given directive. The goodness of fit theory explains non-

compliance by showing that the degree of fit determines whether a provision can be 

complied with or not. Another problem in compliance can be that member states sometimes 

do not have the means to implement and put a directive into practice. The process of 

compliance can take a lot of time when domestic changes need to be made to adopt the 

directive, and because of problems they can meet during this process. The delay in time is 

not relevant for this research, but a delay is the result of the incompetence of member 

states when they do not have the right means to comply with the provisions of a directive. 

These factors are expected to explain why some countries do and some countries do not 

comply with directives adopted by the EU. The sub questions will be:  

Do ‘goodness of fit’ and capacities influence the compliance of provisions of a 

directive by member states?  

The two factors will be explored and defined which will provide depth and knowledge on 

compliance in the EU. The study of these factors is very relevant for society, because it will 

help us understand the mechanisms causing the troubles and deficits in compliance.  The 

gained information can improve the process of compliance and help policy makers and 

implementers improve their outcome. The scientific relevance is explained by the number of 

studies already done on compliance and the way these studies were done. Previous studies 

focus too much on the policy formation of compliance rather than looking at the whole 

picture. Their perspectives are too narrow and do not give a good view on the problem 

(Versluis, 2007). Their perspectives are narrow because, many of them focus too much on 

the delays in the transposition part of the compliance process, instead of the underlying 

factors causing the problems (Toshkov, 2008). They try to explain compliance by doing 

research on delays in transposition, but they do not try to find a cause for the delays. 
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Therefore their studies are insufficient and cannot solve the problem of non-compliance by 

member states.  

This study however finds the cause for non-compliance. To test the hypotheses I made on 

goodness of fit and capacities regarding compliance the provisions of the Equality 

Framework Directive will be analyzed. The provisions will be used instead of the directive as 

a whole, because provisions are more specific in their requirements (Torenvlied & 

Zhelyazkova, forthcoming) and will expand the number of research cases. This dataset will 

provide for a quantitative analysis of the factors expected to be involved in the process of 

compliance, and for compliance itself.  

The study is structured as follows: In the first part general theories on compliance are 

discussed. These theories come from other studies on compliance and show how they 

explained the problems in compliance. The part after that will hold the hypotheses on 

goodness of fit and capacities regarding compliance. In the third part the research design will 

be presented. This part contains the used data, measurements and descriptive of the 

variables. In the fourth part the data will be analyzed and the results will be presented. In 

the last part the findings will be summarized in a conclusion and discussion.  

Theory 

Compliance 

Compliance with provisions of a directive is the most important part of EU law (Perkins & 

Neumayer, 2007). Therefore many different hypotheses on factors explaining compliance 

were formed in previous studies (Mastenbroek, 2005; Treib, 2006). To get a better view on 

compliance I will first look at what factors other studies focused on when they studied 

compliance in the EU and why they thought the factor would be of influence.  A factor that is 

often associated with compliance relates to infringement procedures. Infringement 

procedures are started by the Commission. When the members of this Commission agree 

that non-compliance of a member state is a problem and they need a warning, action will be 

taken (Thomson, Torenvlied & Arregui, 2007). Infringement procedures begin with informal 

discussions between the Commission and the authorities of the member state who do not 

comply with a directive. If dialogue does not help, the procedure will become formal. The 
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member state will get a ‘formal letter of notice’, in which the Commission will ask a member 

state why compliance was not completed yet. If that does not improve compliance, the 

Commission can go to the European Court of Justice and the member states can get 

punished (Perkins & Neumeyer, 2007).  

Infringement procedures can be seen as enforcement for compliance. Member states are 

rational actors that weigh the costs and benefits when they make decisions about 

compliance in a cooperative situation. States choose not to comply because they think that it 

is in their best interest, the benefits of not complying are greater than the costs (Tallberg, 

2002). But infringement procedures can raise the costs for the member states, for example 

because they get litigation against them, and no member state government wants that. The 

costs of non-compliance will become greater and member states are more likely to comply. 

The infringement procedures work as enforcement to member states. Therefore the more 

infringement procedures the Commission starts the more compliance can be expected. The 

intensity of the activity of the Commission in starting a procedure against a member state 

can also explain compliance (Selck, Rhinard & Häge, 2007). The better the Commission 

monitors compliance, the sooner they notice non-compliance and they can start an 

infringement procedure. More procedures by the Commission, means the enforcement to 

compliance will be higher. But even though threats of sanctions by the Commission or Court 

of Justice sometimes do have beneficial influence on compliance they are not always 

effective. Effects can vary among the different member states (Panke, 2007).  

 

Another factor associated with compliance is the ideological position of the government of 

the member states in national politics. A government’s ideological position influences 

compliance because it defines the preferences of a member state towards a directive and 

their willingness to comply with it (Thomson, Torenvlied & Arregui, 2007; Toshkov, 2007; 

Toshkov, 2008). When the preferences are similar to the adopted directive, member states 

are more likely to comply with it. These preferences also determine the willingness of 

member states to comply with provisions. In the article by Thomson however no effect of 

government position was found (Thomson, 2007). There are other studies that support the 

results that willingness and preferences of governments do not influence compliance 

(Jensen, 2007).  But Thomson thinks that the results he found could be biased, because the 
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directive used, may not be of interest to some governments (Thomson, 2007). Every 

member state expresses his preferences, but not every topic is equally important to them. 

Therefore they do not always find the outcome important. In the studies on preferences this 

may come across like willingness and preferences do not have influence on compliance, but 

this might not always be true. There are other studies that do find a significant influence of 

government position on compliance (Avdeyeva, 2010). A study by Avdeyeva on a specific 

directive on Gender Equality shows that the ideological position of a government is of 

influence when it comes to compliance. In her analysis she finds that Left-centered parties 

were more likely to facilitate the changes that needed to be made to comply with the 

directive then Right-centered parties (Avdeyeva, 2010). This result was expected because 

Left parties are more concerned on equality than Right parties, so they were more willing to 

comply with the directive.  

 

Another factor where preference is important in non-compliance is a conflict in the decision 

making stage. Issues that arouse discussions can result in bad compliance, because the 

decision outcomes may not be consistent with the opinion of all the member states 

(McCubbins, Noll & Weingast, 1989). As said in the introduction the different preferences of 

member states make it hard to create a directive all member states agree on fully. Member 

states have to make compromises when a Directive is formed. Therefore member states may 

not like the outcome of the directive.  This can slow down policy makers when they have to 

comply with the directive. Member states are less likely to comply when their interests do 

not meet with the directive (Falkner, Hartlapp, Leiber & Treib, 2004). Falkner et al. even 

expect that member states do not comply with a directive they do not accept, just to make a 

statement. If their interests are not looked after they do not make an effort to comply with 

the directive (Falkner, Hartlapp, Leiber & Treib, 2004).  

Goodness of fit 

Because the factors previously studied by other scholars did not give satisfying explanations, 

I will study two factors that I think will give this explanation. The first one is the goodness of 

fit between existing national policies and the new policy goals set by a directive.  Fit or misfit 

between provisions of the EU that need to be complied with already existing laws or policies 

on a national level, is the basis for the goodness of fit theory. This theory is used to explain 
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non-compliance by member states in the EU.   Misfit occurs on two different levels. There 

can be a misfit between institutions and the policies that need to be implemented and there 

can be a misfit between the adopted provisions and the existing practical status 

(Mastenbroek, 2005) When there is a misfit between institutions and the policies that have 

to be implemented, there are differences between the regulatory styles and structures of a 

certain policy sector that already are present in a member state and the content of the new 

adopted policies (Knill & Lenschow, 1998; Mastenbroek, 2005). Misfit between adopted 

provisions and existing statuses are differences between newly adopted legal rules and the 

national policies that already exist in a member state and are being lived after 

(Mastenbroek, 2005). Shortly, misfit is the difference between existing national policies or 

structures and goals a new directive sets for member states. An example is the 

implementation of the Packaging Waste Directive in the United Kingdom. Before the 

directive was adopted the United Kingdom did not have any law or policy on recycling 

material, thus the misfit with the new directive was large. Germany however already had a 

similar law that obliged retailers to take back their packages and recycle, or reuse them. 

There was no misfit with the new EU directive in Germany (Haverland, 2000). Whether the 

goodness of fit theory can explain problems in compliance scholars do not agree on. Some 

verify it and others say it does not have influence on non-compliance.   

Knill and Lenschow (1998) expected that the degree of fit, the difference between the 

content of the policies that need to be implemented and the styles and structures of a policy 

sector, influence the implementation of provisions, but their results proved them wrong. In 

their analysis on compliance by Germany and the UK they found that only 3 out of the 8 

cases used, confirmed this hypothesis. What matters in the end according to them is not the 

‘adaptation pressure’ created by the differences between national policies and the ones 

made by the EU, but between the administrative traditions and the context of the policy 

(Knill & Lenschow, 1998).  Adaptation pressure is the pressure that actors involved 

experience when they cannot easily comply with provisions of directives, when the misfit is 

large, or according to Knill & Lenschow (1998) when the context of the policy and 

administrative traditions differ from each other, the preferences and interest of the involved 

actors create this pressure. When this pressure is high it is negatively influences compliance. 

Certain laws and policies are present in a member state for a long time, after a while they 
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get accustomed to them and they get deeply embedded in institutions’ regulatory styles and 

structures of a member state. If it is, it gets harder for the actors to change them by 

implementing a new directive, which increases the ‘adaptation pressure’. The beliefs and 

ideas of the actors play a part in this, they have certain interests and they can have a dislike 

towards the new policies adopted by the EU (Knill & Lenschow, 1998; Haverland, 2000). The 

degree of adaptation is then shaped by the preferences of the actors and also institutions, 

like veto points. Veto points are all the stages in the domestic decision making process on 

which agreement is required before a policy can be changed (Tsebelis, 1995), for example a 

national parliament who votes on the adoption of a new law. In his study Haverland (2000) 

his results support these finding. In his analysis on compliance in Germany, the UK and the 

Netherlands, he also found no evidence supporting the goodness of fit theory. It is not the 

degree of fit or misfit, but veto points that can slow down the implementation process, 

because they arouse domestic opposition (Haverland, 2000). Both veto points and 

adaptation pressure are not parts of misfit in a sense that they are part of the regulatory 

structures that define how a policy will look like. Veto points are part of the institutional 

structures of a government. The studies by Knill and Lenschow (1998) en Haverland (2000) 

show that the degree of misfit alone is not the factor that causes non-compliance, but other 

factors present, veto points or adaptation pressure, stimulate this. 

 

On the other hand are there many studies that do support the goodness of fit theory. The 

first way how goodness of fit influences compliance is because it affects the costs of the 

adaptations member states need to make when they want to comply with an EU directive. A 

response to a study by Pridham & Cini (1994) on compliance where non-compliance is seen 

as a problem of the member states in southern Europe, Börzel (2000) shows that this 

reputation is not completely fair. The southern countries are said to have certain features 

which make them incapable of implementing directives, for example are there 

administrative structures fragmented (Pridham, 1996) and their economic development is 

low (Börzel,2000).This is compared to the more northern countries in the EU. Börzel (2000) 

believes that if there is a ‘southern problem’, non compliance should be the same in all these 

countries, but it is not, there are still variances between them. Because she did not find this 

difference, she searched for other factors that could explain bad compliance. She found that 
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non compliance is very likely when there is a bad fit between the policies from the EU and 

national policies (Börzel, 2000). How does misfit leads to non-compliance? With the ‘push-

and-pull’ model Börzel (2000) links European and domestic factors as being the cause of 

problems in compliance. The model assumes that problems in compliance arise when the EU 

directive imposes large costs on member states and they do not give enough pressure to 

implement a directive.  When there are more policy challenges, or contradicting policies, 

there is a bad fit and the member state has to make more changes to adapt. These changes 

involve high costs, both material and political, which not all member states can bear (Börzel, 

2000; Falkner, Hartlapp, Leiber & Treib, 2005). This will lead to non-compliance.  

Another example of how misfit between EU policy and domestic policy leads to non-

compliance comes from Francesco Duina (1997). He thinks non-compliance is influenced by 

the degree of fit, but for other reasons than Tanja Börzel (2000). According to Duina 

directives target two nation-specific institutions: the organization of specific interest groups, 

such as farmers, trade unions etc, and policy legacies, the traditional regulations of a 

member state (Duina, 1997). These institutions reflect the history of member states and 

decades of struggle and interpretation of reality (Duina, 1997:157). When major changes 

have to be made in national institutions like these, because of an adopted directive, it results 

in non-compliance. When the fit is good and no changes have to be made, compliance is not 

a problem. It is not willingness, or preferences, but history that determines compliance 

(Duina, 1997). The existing policies in a member state are according to Duina (1997) the 

result of decades of social and political struggles and they reflect the collective aspect of life 

(Duina, 1997). When the new adopted directive and its provisions are consistent with the 

organization of institutions and existing policies, the member state would support the 

directive and implementation of the directive will not be a problem. However when the new 

adopted directive demands major changes in the national policy legacies and reorganization 

of institutions, the state and interest groups would oppose the directive and implementation 

would be slow, or would not be done at all, because they do not want to change their 

legacies (Duina, 1997). The evidence supporting the ‘goodness-of-fit’ theory is larger than 

the evidence against the theory, therefore the hypothesis on goodness of fit will be:  

 

H1:  A better fit between a provision and national policy will lead to better compliance. 
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Capacities 

Even though some studies agree that a better fit, will lead to better compliance, some have 

very different theories on why non-compliance exist. One of them is the management 

theory, which explains how non-compliance arises as a result of bad capacities (Tallberg, 

2002). Limitations in the economic and political capacities result in bad compliance. 

Limitations in political capacities evolve when governments are not able to make public and 

private actors meet the goals set by the EU. This could happen when the characteristics of a 

countries’ legal system work against them when they want to implement new laws. Some 

member states changed the legal system, so that EU laws can be implemented faster. If they 

did not change it, the chance of non-compliance increases because it takes more time to 

implement a new law (Tallberg, 2002).  Limitations in the economic capacities evolve when a 

government does not have the financial means to comply with a directive (Tallberg, 2002).  

In line with this study Börzel & Risse (2000) conclude that it is means that influence 

compliance. Capacities of governments have the most influence on non-compliance and 

instead of being negatively of influence misfit leads to opportunities (Börzel & Risse, 2000). 

They agree that misfit pressures governments into change, but this opportunity will not lead 

to compliance if the actors involved do not have the means to comply with a directive. 

According to Börzel & Risse (2000) there are two factors that influence these capacities, and 

if member states do not have them, compliance will be influences negatively. One factor 

they argue is the existence of multiple veto points in the institutional structure of a member 

state. These points can empower actors with interests that can prevent constraints against 

the directive. These constraints could lead to resistance from institutions to change their 

policies (Börzel & Risse, 2000), but if the constraints are not present compliance should not 

be a problem. The other factor they call on are the formal institutions, like the government, 

that can provide actors with materials and resources they need to make a change. If such 

institutions are present in a member state the likelihood of change will be larger (Börzel & 

Risse, 2000). Others agree that governments are the most important actors regarding the 

implementation of EU directives (Goetz & Wollman, 2001), but also organizations, for 

example an organization specialized in the domain a directive is about, are part of the 

institutions involved in compliance. Routines and institutions need to be developed in a 

member state, so the needed materials and resources can be provided to the actors involved 
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in implementing a directive (Börzel & Risse, 2000; Berglund, Gang & van Waarden, 2006). 

Certain actions are expected from actors involved in the process of compliance, expected by 

other actors. The expectations are not always written rules, but if an actor is exposed to the 

same expectations often, these expectations will define the role he gets or takes in the 

process (Berglund, Gang & van Waarden, 2006). If a situation is new to an actor he needs 

time to find out what his role is within the compliance process. After a few times, his role is 

clear and he knows what to do, it became a routine. If an actor starts a compliance process 

with this routine, the process will take up less time, because he would not need time to 

figure out his role (Berglund, Gang & van Waarden, 2006). This is an example of better 

capacities leading to better compliance. 

When an actor knows his role, he will still need the resources to make  compliance happen. 

Efficiency in the administration of a government can provide such a resource. Here too 

applies that when routines of implementing provisions are present at the administration of 

governments, production of laws and policies, will be more efficient and effective (Berglund, 

Gang & van Waarden, 2006). Routines here, is knowing before the compliance process starts 

what to do in what order.   A study done by Hille and Knill (2006) confirms these results, but 

also include political and bureaucratic capacities in their explanation. Whether a member 

state has political capacities is defined by the characteristics of their political system. 

Differences in political systems between will define how they can cope with the 

requirements set by the EU (Hille & Knill, 2006). Hill & Knill (2006) present the efficiency of a 

government’s administration as a part of the bureaucratic capacities, together with financial 

resources and strength of government administrations (Hille & Knill, 2006). In their study 

they analyze Central and Eastern-European countries that applied for membership of the EU. 

These countries were not yet a member of the EU, but before they can apply for a 

membership they change their economic and political structures to EU standards, the aqcuis 

communautaire (Hille & Knill, 2006). Their results show that the structure of a government is 

of influence, the more a government has democratic characteristics, the better they can 

implement the policies of the EU. The effect they find is that better political capacities lead 

to better compliance. Governments that make decisions because there is consensus, which 

means all parties agree,  about a policy perform better than the ones that make decisions 

because there is a democratic majority (Lijphart, 1994), which always means there are 
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parties that do not agree with the proposal. Hille and Knill (2006) also find that the better 

organized the bureaucratic structures, administrative behavior and procedures, the better 

countries will be able to change their domestic policies in line with the aqcuis 

communautaire (Hille & Knill, 2006). Effectiveness of the governmental system, with all its 

regulatory qualities, determines if compliance of provisions is accomplished (Toshkov, 2008) 

and deficiencies will lead to non-compliance (Siedentopf & Ziller, 1988; Tallberg, 2002). 

These studies all show that capacities are an important factor, if member states do not have 

the right capacities it will negatively influence compliance: 

H2: Better capacities of governments lead to better compliance                       

Research design 

The dataset I will use for my analysis is collected by Drs. Asya Zhelyazkova from the 

University of Utrecht on the basis of expert reports on the transposition performance of 

different member states with regard to all articles of the Framework Equality Directive.    The 

main goal of this directive is to propose a framework for fighting against discrimination on 

any field regarding employment and occupation and wanting to put into effect the principle 

of equal treatment (Council Directive 2000/78/EC). An example of an article that is present 

in this directive is article 13 on social dialogue. According to this article Member States have 

to take measures to promote dialogue between social partners so they can promote equal 

treatment. This can include monitoring the workplace practices or making collective 

agreements regarding discrimination (Council Directive 2000/78/EC). Another example is 

article 11, victimization. This article states that Member States must introduce measures in 

their legal systems that are necessary to protect employees against dismissal or other 

adverse treatment by the employer after an employer has filed a complaint against 

discrimination (Council Directive 2000/78/EC). 

The dataset contains information on 15 member states of the European Union. These are 

the countries that were members of the European Union before the expansion in 2004, 

where 10 new countries became a member.  The directive consists of various provisions 

from which 17 are used in this dataset. Here a provision is an article or sub article that a 

member state has to comply with. This includes almost all articles except for the ones that 
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relate to the deadline (Torenvlied & Zhelyazkova, forthcoming). On all the provisions data is 

collected per member states, which leads to a total of 405 cases.  

Measurement 

Dependent variables 

The dependent variable will be compliance of a member state with an article of the 

directive. Because compliance was measured on two different occasions, 2004 and 2007, 

there are two dependent variables. The information on compliance in 2004 was obtained by 

reports published by the European Trade Union Institute (ETUI) (Torenvlied & Zhelyazkova, 

forthcoming). The data consists of responses from member states on a questionnaire about 

transposition. The respondents were trade unions in the fifteen member states. Another 

source of information was the European Network of Legal Experts (ENLE) which publications 

provided specific and general reports on countries regarding the compliance progress of 

member states with implementing the directives (Torenvlied & Zhelyazkova, forthcoming). 

Both dependent variables are ordinal variables. Ordinal variables consist of a categorical 

scale with a natural ordering of values, which makes them different from nominal variables 

where the ordering of the categories is not relevant for their value (Agresti & Finlay, 2009). 

In this case the variables give a scale on compliance from 0 to 3, with 0 being no compliance 

at all and 3 being complete compliance. So when a country has a score of 2, for example, it 

does have some features adopted from the provision, but does not comply completely with 

them.  

The mean compliance in 2004 was 2.34, see table 1. This number means that in average 

member states complied with the directive, but the average compliance was not perfect yet. 

This result does not tell us anything about the compliance per country, so an analysis is 

made of the means per country. In figure 1 we can see that Finland (mean=2.81) had the 

best average compliance in 2004 and Greece (mean=1.17) had the lowest score. Most of the 

means are above 2. The mean compliance in 2007 was 2.61 compared with the compliance 

in 2004 the mean went up with 0.27, see table 1. The average compliance of the whole 

directive was better in 2007 than it was in 2004.  In 2007 no country has an average 

compliance lower then 2. Where in 2004 there were countries with a mean score below 2. 

The country that had the lowest score in 2004, Greece (mean=1.17) improved their 
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compliance and is now somewhere at the top with mean= 2.58. The worst country in 2007 

was Italy (mean=2.31). Finland (mean=2.85) had again the highest compliance score. 

Comparing 2007 to 2004 there was progress in the mean compliance for most of the 

countries. No member state had a worse mean compliance in 2007 compared to 2004. These 

scores are verified by a graph distributed by the EU. The graph on the general compliance of 

directives and the progress from the different member states (figure1) shows that Finland 

(FI) is in the top of countries that make progress in complying with directives, while Greece 

(EE) belongs to the bottom 5 countries and is getting worse.  

 

Independent variables 

Goodness of fit will be measured by the variable policy fit. This variable is being used 

because it can test hypotheses about the influence of goodness of fit on compliance. The 

variable shows the degree of fit between a proposed directive, or article from, and existing 

laws and policies in the member states. Ranging from 0-2 with 0 meaning there is no fit and 

2 there is perfect fit. The scale was constructed on the basis of reports of countries for each 

member state after adopting the Framework Equality Directive and before the transposition 

process had started (Torenvlied & Zhelyazkova, forthcoming). The fit is ‘low’ (0) if there is no 

policy or practice in a member state that is similar to a provision of the Framework Equality 

Directive. The level of fit is ‘medium’(1) if there is some practice, but no general policy, if 

there is some policy but no practice, or if national policies have limited scope and do not 

completely meet the requirements of the provisions. The level of fit is ‘high’(2) if little 

changes needed to be made to fully comply with the provisions (Torenvlied & Zhelyazkova, 

forthcoming). Since the directive proposed cannot be changed by the member states, policy 

fit is not a variable countries can have influence on. The variable should be seen as a starting 

point when complying with a directive. 

The average fit is 1.0958 (table 1), which shows us that the average fit is a medium fit. The 

mean policy fit between countries varies from 0.6250 (Greece) to 1.5000 (the Netherlands). 

Just like compliance 2004 the lowest mean score is from Greece.  But many more countries 

have a low mean score on policy fit. 5 countries have a much better fit than the rest, the 

Netherlands, Portugal, Sweden, the UK and Ireland.  
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To check my hypotheses on capacities two variables will be used, the level of corporatism of 

member states and government effectiveness. I will use these variables because they are 

measures of capacities of member state. According to Siaroff (1999) corporatism is 

characterized by coordinated and cooperative management by the state, unions and 

employers at a national level (Siaroff, 1999). This sort of management can benefit a country 

and enhance the capabilities to implement and comply with a directive, because it increases 

the capabilities of a country. Siaroff (1999) constructed the variable from several different 

structures he thinks an ‘ideal type’ of corporistic political economy should have, which 

includes a business community and large unionization. If countries do not meet any of the 

standards of corporatism they are classified as being pluralistic (Siaroff, 1999). Pluralism is 

defined as the opposite of corporatism; there is lack of coordinated and cooperative 

management, structures that are expected when there is corporatism. The level of 

corporatism is measured by the Siaroff´s index, which has a scale from 1-5, with 5 ‘always 

being strong corporatism’ and 1 being ‘pluralism’ (Siaroff, 1999).  

For the variable corporatism the mean is 2.69 (table 1), this shows that there is corporatism, 

but not always very strong corporatism. Also there is much variation in corporation between 

different countries. Austria has the highest score (mean=5.000) on this variable and the 

lowest score is again Greece (mean=1.000).  

Government effectiveness can contribute to the capacities of a member state, to comply 

with a directive, in a different way that corporatism does. A study by Toshkov (2007), where 

he measured the productivity of countries in Central and Eastern Europe wanting to join the 

EU, emphasizes the strong and positive effect on capacities and therefore compliance 

(Toshkov, 2007). The variable government effectiveness shows how well the quality of public 

services, civil services is. It also shows the degree of its independence from political 

pressures, the quality of policy formulation and implementation and the credibility of a 

government’s commitment to these policies. Its focus is on the need for a government to 

make and implement good policies and deliver public goods (Kaufmann, Kraay & Mastrussi 

2009). To make government effectiveness measurable, a set of indicators was made from 

organizations and their availability on four different points in time. The indicators are: the 

quality of the public service, the quality of the bureaucracy, the competence and 

independence of the civil service and the credibility of a government to commit to policies 
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(Kaufmann, Kraay & Mastrussi, 2009, p.255). The presence of these indicators in a member 

states defines how high the government effectiveness is. After that a linear model was 

constructed so a quantitative measurement could be done. The higher the score on this 

variable the more effectiveness is present in a government. 

The mean government effectiveness on this directive was 1.7088. The average of the 

government effectiveness only tells us that there is effectiveness, because there are no 

scores below 0.81. But it does not show us what a higher score on effectiveness means in 

practice, how much more effective a government really is.  

 

Control variables 

In my analysis I will control for three variables, infringement procedures, government 

position and conflict. I will be controlling for infringements, because they are expected to be 

of influence on compliance and could therefore influence the dependent variables. 

Infringements are being given by the EU Commission, when member states do not comply 

with a directive, or provision, properly. When a member states doesn´t comply with a 

directive and it receives an infringement the cost of compliance will increase (Torenvlied & 

Zhelyazkova, forthcoming). The rise of costs will also increase the pressure of complying at a 

later point in time. Besides the costs the infringement procedures also help member states 

to communicate problems sooner which will have an effect on transposition (Zhelyazkova & 

Torenvlied, 2009).  This variable is expected to positively affect transposition, thus member 

states are more likely to comply with a directive after getting an infringement (Mendrinou, 

1996; Zhelyazkova & Torenvlied, 2009).   

The variable ‘infringement’ is constructed by looking at the infringement procedures the 

Commission started in a member state in 2004. If the commission started a procedure the 

variable is coded as “1”. Otherwise it is coded as “0” (Torenvlied & Zhelyazkova, 

forthcoming).  

Another control variable is ‘government position’. This variable is computed on the basis of 

the data from the “Party Policies in Modern Democracies” project (Benoit & Laver, 2006). 

Expected is that center-left parties would more often comply with the Framework Equality 



 
Page | 20  

 

Directive than center-right parties. This is expected because center-left parties are more 

likely to support policies that protect employer’s rights then center-right parties (Treib, 

2003). Because the main goal of the Equality Framework directive is to protect employers 

again discrimination it is more likely that center-left parties have a better transposition rate 

then center-right parties (Torenvlied & Zhelyazkova, forthcoming).   

Conflicts are expected to be of influence because they can delay the compliance process. 

The delay will arise when there is more conflict between member states during the decision-

making stage. More conflict will lead to a policy that is less likely to interests of all the 

member states. Thus these countries are less likely to comply and are more likely to delay 

the process (Konig & Luetgert, 2009). To construct this variable, data was used from the 

“decision making in the European Union” dataset (Thomson & Stokman, 2003). This dataset 

holds information on the positions of member states during the debate on the Equality 

Framework Directive (Torenvlied & Zhelyazkova, forthcoming). To construct this database 

experts were asked to point out controversial issues in the directives (Thomson & Stokman, 

2003). The controversial issues from the data were matched with provisions of the 

Framework Equality Directive to form this variable. When a provision is controversial it is 

coded as “1”, otherwise it gets “0” (Torenvlied & Zhelyazkova, forthcoming).  

Two of the three control variables are dichotomous variables, meaning they have only values 

0 and 1. For these variables it will not be useful to look at the mean distribution, because 

that does not tell us anything, so we look at the percentage of score 1 at each variable. The 

variable ‘conflict in the EU’ has a 11.1% score of 1, which means that in only 45 out of 405 

cases there was a conflict between a proposed provision and a member state. The variable 

‘conflicts in the EU’ is on the level of provision, thus important to note is that these 45 cases 

are distributed over only 3 controversial provisions. Among these provisions is the article on 

occupation requirements, the article on reasonable accommodation for disabled persons 

and the article on justification of differences of treatments on grounds of age (Council 

Directive 2000/78/EC). The result is based on 17 provisions of the Equality Framework 

Directive. For the variable ´infringements´ there was a 40.0% score on value 1, which means 

162 out of 405 cases, received an infringement for the Commission, because they did not 

comply with, or did not fully comply with the directive. The variable infringements is on the 

member state level, thus important to note here is that the 162 infringements are 
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distributed over only 6 member states. These were Austria, Belgium, Finland, Germany, 

Greece and Luxembourg. Remarkable here is that Finland, while having the best compliance 

rate in 2007 still got an infringement procedure from the Commission. The infringements 

received in 2004 could explain the higher compliance rate in 2007.  

Analysis 

ANOVA 

The first method I will use for my analysis is the ANOVA method. This method, also called the 

F test, is the ratio of variance estimates of groups. It can tell if there is a difference among 

the groups for the variable you are investigating. An ANOVA test uses two estimates for its 

analysis, the between-groups estimate and the within-groups estimate. The between-group 

estimate uses the variability between each sample mean and the overall sample mean. The 

within-groups estimate uses the variability within each sample. The F test will tell us how 

much more the difference between groups is more than the estimate for differences within 

groups (Agresti & Finlay, 2009). I will use the method to see if there is a difference between 

the different member states for compliance in 2004 and 2007. If the results I find are 

significant I can conclude that there is a difference between the different member states and 

their compliance rate. 

Linear regression 

The second method I will use in my analysis will be a linear regression. I will use this method 

to test my hypotheses on compliance. I want to find out if the factors I selected have the 

effect on compliance in the expected direction. The assumptions of this model ensure that 

the distribution of compliance, both in 2004 and 2007, is normal, conditional for the data of 

these variables. I can assume that there is a 95 percent confidence interval on the estimates 

of compliance. This ensures us that there is a 95 percent chance that the true level of 

compliance is in the interval plus or minus 1.96 times the reported standard deviation 

around the point estimate, the mean compliance. 

Model selection  

To test the hypotheses on compliance two models will be used. The models allow for a 

conclusion on which factors contribute to the degree of compliance by member states of the 



 
Page | 22  

 

European Union. The first model will hold the linear regression of the three independent and 

three control variables on the dependent variable, compliance in 2004. The second model 

will hold the linear regression of the independent and control variables on the dependent 

variable, compliance 2007.  

Results 

To establish if the difference in compliance between member states is significant I did an 

ANOVA regression for both the comp2004 and the comp2007 variable (see table 2). As can 

be seen in 2004 the difference in compliance between member states is significant, with 

F=6.285 and p/2<0.001. In 2007 the difference in member states were also significant, with 

F=2.370 and p=0.004/2. This means that there is a significant difference between member 

states on compliance in both 2004 and 2007.  

To see if the chosen independent variables have influence on compliance I did two linear 

regression analyses, on compliance 2004 and compliance 2007.  Important to know before 

looking at the results of the regression is how much of the dependent variable is explained 

by the independent variables. In 2004 13.2 percent  of compliance is explained by goodness 

of fit and capacities of member states. In 2007 this was only 4.6 percent (R2 = 0.046). Table 3 

holds the results for the regression on compliance 2004.  The degree of policy fit seems to be 

relevant to compliance. It shows a statistically significant positive relation between the way 

a provision fits national law and the degree of compliance by a member state. For the 

variable corporatism no statistically significant result was found. Thus the variable is not 

relevant to degree of compliance by member states. Government effectiveness does show a 

significant positive relation to compliance in 2004.   

In the second regression, table 3, only policy fit seems to be significantly relevant to 

compliance in 2007. This variable shows a statistically significant positive correlation with 

the dependent variable, compliance. The degree of influence did decrease compared to 

2004. The results on the other variables, corporatism and government effectiveness, both 

show no evidence for a correlation with compliance in 2007.  

From the control variables only the variable on infringements shows to be relevant to 

compliance, in both 2004 as in 2007. There is a significant correlation between getting 
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infringements in 2004 and the degree of compliance in 2004 and 2007, only in 2004 the 

relation was negative and in 2007 the relation was positive. Thus infringement procedures 

do have influence on compliance, but the direction of the influence changes over time. For 

the other control variables there is no significant evidence that they have influence on the 

degree of compliance in both years.   

The result found in the analysis on policy fit is consistent with hypothesis 1, that better 

goodness of fit leads to better compliance. The significance of the policy fit variables proves 

that the low compliance rate in 2004 and in 2007 was partly explained by the goodness of 

fit. The results on corporatism and effectiveness are partly consistent with the hypothesis on 

capacities. Expected was that better capacities lead to better compliance.  Corporatism and 

government effectiveness were the measures for capacities. But only in 2004 one of the 

measures, government effectiveness, was significantly of influence on compliance.  Thus in 

2004 part of the compliance rate could be explained by the positive influence of government 

effectiveness. In 2007 none of the variables, corporatism or government effectiveness, 

proved to be significantly of influence on compliance. Thus they could not explain why 2007 

had a better compliance rate then 2004. 

Conclusions and discussion 

This article began by asking what factors are of influence on non-compliance from member 

states of EU provisions of adopted directives. Non compliance by member states in the EU is 

a problem many scholars tried to explain. Not exactly clear is why compliance is still a 

problem. After all, member states all agree on directives and provisions when they are 

adopted by the EU. This study offered several hypotheses explaining to explain this paradox 

in compliance. The first exploration on the goodness of fit theory showed that the camp was 

divided and not all scholars agreed that the degree of fit influences compliance. After this 

exploration we expected that there would be a positive influence if the degree of misfit was 

small, because the initial evidence supporting this hypotheses was larger. After the first 

exploration of the influence of capacities of member states on compliance, we expected that 

the influence of good capacities on compliance was significant. Previous studies on 

capacities did find significant evidence of the influence on compliance. Our results in the end 

did not support these findings. Capacities were measured by the government effectiveness 
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and corporatism and only government effectiveness in 2004 supported the argument. Thus 

we cannot conclude that capacities have significant influence on compliance by member 

states. The explanation for these disappointing results could be that different indicators for 

capacities were used; I used government effectiveness and corporatism. Other scholars used 

different indicators for capacities. Other studies for instance used characteristics of legal 

systems as an indicator (Tallberg, 2002) or government effectiveness and routines (Börzel & 

Risse, 2000; Goetz & Wollman, 2001). No studies were found that used both corporatism 

and government effectiveness. This difference in the choice of indicators could explain why 

the results found did not support the hypothesis on capacities.  

Evidence was found to support the argument that better fit leads to better compliance. The 

study did not find evidence to support the second hypotheses that capacities lead to better 

compliance. The control variables did not have influence on the outcome for the 

independent variables. Even though controlling for the variable infringement procedures, 

conflicts in the council and government position the study still found a significant effect from 

the goodness of fit variable. There was one control variable that had a significant influence 

on compliance, infringement procedures. The procedures had a negative influence on 

compliance in the year they were started, and a positive influence three years later. Thus in 

the year a member state got an infringement procedure their compliance rate did not 

improve, but got slightly worse. Three years after they got a procedure however their 

compliance did improve. This result is explained by the enforcement theory, which states 

that infringement procedures work as an enforcer for member states to comply with new 

directive. After getting an enforcement the costs of non-complying exceed the benefits and 

member states will comply more often. Infringement procedures take up time, which 

explains why the positive effect on compliance by member states was not seen already in 

2004. Both the conflicts in the council when discussing a new directive and the positions of 

the governments did not have influence on compliance, thus did not influence the results 

found on the goodness of fit and capacities variables. 

The findings of this study are important for research lines within studies of the EU. The 

analysis contributes to research on factors influencing non-compliance. The results show 

that the influence of the degree of misfit between existing national policies and adopted 

directives by the EU are of influence in the process of compliance, which changes old results 
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found by other scholars (Knill & Lenschow, 1998; Haverland, 2000) who did not find an 

effect. It shows that if we want to understand why countries do not comply with provisions, 

or whole directives we have to look at how the new provisions fit their old ones. It also 

shows that we then can assume it is not capacity problems that cause non-compliance. Now 

the reasons for non-compliance are clearer they can be used to improve the process in 

practice. For example before a directive is adopted all actors involved could see what 

changes need to be made in the member states. If the misfit is high the EU could changes 

the deadline for complying with the directive, so all member states can comply with it on 

time. Also now that it is known misfit is important member states themselves can invest in 

research on how to deal with a directive that does not fit their own policies or laws, so they 

know what to do when they are confronted with it.  

Despite all the implications this study has, there are limitations to this study too. Limitations 

were set by the factors that were present in the dataset I used.  I had to study factors that 

were present in the set, thus when choosing my factors this narrowed my choice down. If 

more datasets are available I think it would be better to include more factors in the analysis, 

even though I used three control variables. A relevant factor for instance could be the 

directive itself. Its characteristics and what it is about. There could be differences in 

compliance because some directives are more difficult to comply with (Berglund, Gang & van 

Waarden, 2006). Also in another way using different directives for the analysis would 

improve this study. Using different directive could have given different results on goodness 

of fit or capacities. The influence of these factors could be different when the demands a 

directive makes are not the same. Additional data would enable further improvements in 

precision of the results and would help interpret the limited results found on the included 

factors.   
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Tables  
Table 1 Descriptive of the variables used in this study 

Variables N Mean St.Dev Min Max Percentage 

Compliance in 2004 386 2.34 0.895 0 3 ----- 

Compliance in 2007 397 2.61 0.578 0 3 ----- 

Corporatism 405 2.69 1.249 1 5 ----- 

Conflicts during  
decision making 

405 ----- ----- 0 1 11.1a 

Government 
effectiveness 

405 1.71 0.412 0.81 2.15 ----- 

Government position 405 12.26 2.882 7.49 16.06 ----- 

Infringement 
procedures 

405 ----- ----- 0 1 40.0a 

Degree of policy fit 240 1.09 0.574 0 2 ----- 

Notes:  

a: Percentage of cases that had score 1. 

 

 

Table 2 Difference in compliance between member states in 2004 and 2007.  

Variables Sum Of Squares df Mean Square F 

Compliance in 
2004 

59.090 14 
4.221 

6.285*** 

Compliance in 
2007 

10.570 14 
0.755 

2.370*** 

Note: Sum of squares is between groups     
*P <0.05 ** p<0.01 ***p<0.001 
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Table 3 Linear regression on compliance in 2004 and 2007 

Variables Model1 Model2 

 coeff† (SE) coeff† (SE) 

Degree of policy fit 0.232 (0.099)** 0.117 (0.068)* 

Corporatism                0.060 (0.062) 0.003 (0.043) 

Government effectiveness 0.411 (0.203)* 0.162 (0.138) 

Controle variables:   

Conflicts during decision making                 0.275 (0.177) -0.002 (0.118) 

Infringement procedures -0.236 (0.126)* 0.197 (0.087)* 

Government Position 0.018 (0.022) 0.013 (0.015) 

Note: † Unstandardized coefficients,  standard error is between parentheses    
*P <0.05 ** p<0.01 ***p<0.001 

 

 

Figures 
 

 
Figure 1 Scoreboard on the change in outstanding directives per member state                                                                         

(source: http://ec.europa.eu/internal_market/score/docs/score18_en.pdf)  
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