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Executive summary

The roots of the supply chain refer to the process of obtaining a license to operate by
multinational companies (MNC). This process is inevitable and important for a corporation’s
operation, because without this process a supply chain cannot exist. This thesis will reflect on
this process in one particular context, being the context where a MNC applies for a license to
operate on land of indigenous peoples.

The central question is whether corporations have to take moral
responsibility in the roots of their supply chains, regardless of the political
processes which they comply with.

My argument will be built up out of three parts:
1. What’s at stake at the roots of the supply chain? (chapter 1)
2. Why is this an ethical issue? (chapter 2)
3. Why should corporations take moral responsibility? (chapter 3)
4. If there is indeed an ethical issue and if corporations should take

their responsibility, then how and what should they do? (chapter 4)

An increasing demand for non-exploited agricultural land makes an increasing
demand for licenses to operate on indigenous lands apparent. The roots of this increasing
demand can be found in a rapidly increasing global consumption of commodities and
declining productivity of agricultural land. Licenses to operate often impact on the land,
customary and culture rights of indigenous peoples.

The position of the different parties involved in the issuance of the license or affected
by the license will be explored. The corporations’ argument that indigenous peoples have
equal opportunity at the roots of the supply chain to negotiate their position and their rights
is investigated. For this purpose a tripartite contract, between the government, corporation
and indigenous peoples, is introduced. The physical and non-physical relations in the
contract are assessed. Rawls’ Theory of Justice is introduced to explore the principles of
distributive justice at the roots of the supply chain.



The investigation of the tripartite social contract results in the conclusion that all
contract partners – the government, the indigenous peoples and the corporation – take a
different moral position in the contract. The government tends to take welfarist approach,
where the corporation is in favour of Nozick’s entitlement theory and self-ownership
principles. The indigenous peoples, on the contrary, try to preserve their land, customs and
culture. Bringing the parties together is proven to be difficult because of the different
moral positions they take. Rawls’ theory is laid over the different moral positions taken by
the contract partners.

The central question in my thesis is, however, not answered with the introduction of
Rawls. Corporations are called for their own responsibility to take at the roots of the supply
chain, based on Scanlon’s theory. Scanlon describes two types of responsibilities:
‘responsibility as attributability’ and ‘substantive responsibility’. The first refers to the fact
whether an act can be attributed to the moral agent and form a basis for moral appraisal; and
the second refers to whether the moral agent also has to bear the burden of the consequences
of the act, because the agent had a fair opportunity to avoid the act.

The combination of Rawls’ en Scanlon’s theories allows for the conclusion that
indeed corporation are responsible for paying attention to indigenous rights at the roots of
the supply chain. Therefore they have to bear the burden if they do not.

In the last part of this thesis, three generic models for intervention are introduced.
The models are positioned on a continuum from no response, through reactive response to
proactive response. This is based on the principles of ‘responsiveness’. Each model differs in
the level of participation of each of the contract partners at the roots of the supply chain.
Each model is assessed against ethical criteria derived from Rawls’ and Scanlon’s theories.
Additionally, the models are evaluated based on indicators from an indigenous perspective
and indicators in relation to the ‘business case’.
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“This is the sacred area of our ancestral leaders. This used to
be covered by primary forest. From here to there, and all
around, there was only thick forest with big trees, trunks as
thick as barrels. The place was called „rimba batu bernyanyi"
[the forest of the singing rocks] – this has been handed down
from generation to generation. Now there are no big trees
anymore, it is all surrounded by oil palms.”

Recorded interview with Indigenous leader, Talang Mamak area
Riau Province, July 2006.

(Source: Losing Ground, pp. 86)





CHAPTER

1
What’s at stake?

Chapter 1 in a nutshell
In this chapter I will introduce the context of this thesis. To do so, I will address the status of indigenous
peoples in an international context and place their position in the light of the rapidly developing global
commodity market. This growing market requires growth of the production; I will review the
consequences of the expansion of corporations’ operations on indigenous peoples.

1.1 The international status of Indigenous Peoples

As far back as the mid-70s rights of indigenous peoples (for a definition see box 1.1) have
been on the international agenda. It was then that the indigenous peoples from North
America for the first time spoke out about their demand for recognition of their right to self-
determination at the United Nations (UN). They were soon joined by indigenous peoples
from other countries: Aboriginals from Australia, Maori from New Zealand, Saami from the
Nordic countries and Indians from Central and South America.

Today, it is impossible to imagine the United Nations without the annual meetings
on indigenous peoples, which bring together representatives of “native” peoples from all
over the world. This mobilisation has not only raised international awareness about the
situation of indigenous peoples, but also helped to curb local processes of expropriation of
indigenous lands and resulted in the creation of national laws regarding indigenous land
and customary rights. In Latin America, for example, most countries have now reviewed
their constitutions or passed new (farming) laws which recognize the multi-ethnic and
pluricultural nature of national societies and the rights of indigenous peoples to their lands,
territories and natural resources. The same process is now underway in Asia and Africa.1

The UN involvement in indigenous rights resulted in the United Nations Declaration
on Rights of Indigenous Peoples, drafted in 1993. Some years earlier, in 1989, the
International Labour Organization (ILO) issued a revised Convention on Indigenous and
Tribal Peoples. The earlier ILO-Convention (1957) encouraged the integration of indigenous
peoples into the international mainstream, whereas, the revised ILO-convention (1989)

1 M. Colchester (2005)
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Who are indigenous peoples?

The facts are that globally there are 370 million indigenous peoples, covering over 5,000 distinct indigenous
cultural identities. These 370 million peoples live in over 70 countries. They account for 5% of the world’s
population. (Centre for Australian Ethical Research, 2009)

The UN is using the following working definition for indigenous communities, peoples and nations:
“Indigenous communities, peoples and nations are those which, having a historical continuity with
pre-invasion and pre-colonial societies that developed on their territories, consider themselves
distinct from other sectors of the societies now prevailing on those territories, or parts of them. They
form at present non-dominant sectors of society and are determined to preserve, develop and
transmit to future generations their ancestral territories, and their ethnic identity, as the basis of
their continued existence as peoples, in accordance with their own cultural patterns, social
institutions and legal system.” (Background paper on the concept of Indigenous Peoples, 2004)

Indigenous peoples are practicing unique traditions and often maintain social, cultural, economic and political
characteristics that are distinct from those of the dominant societies in which they live. Their ancestors are
those who inhabited a country or geographical region at the time when people of different cultures or ethnic
backgrounds arrived. The latter usually became the dominant society, often through conquest, occupation,
settlement or other means. (Factsheet ‘Indigenous Peoples, Indigenous Voices)

The World Bank also defined specific characteristics for indigenous peoples. A few, relevant to this thesis, are:
a) Occupation of or close attachment to ancestral territories or at least part of them and to the

natural resources in these areas;
b) Common ancestry with the original occupants of these lands;
c) Common culture in general, or in specific manifestations, for example religion, living under a

tribal system, membership of an indigenous community, dress, means of livelihood, lifestyle;
d) Often primarily subsistence-oriented production.

(Background paper on the concept of Indigenous Peoples, 2004 & web.worldbank.org (both
accessed 13 July 2009)

In my thesis I will use the notion ‘indigenous peoples’ for all distinct, vulnerable, social and cultural groups.
These are often minority groups who are dependent on the land on which they are living for their
livelihood, survival, culture and customs. They may possess some or all of the above-mentioned
characteristics in varying degrees. The phrase ‘indigenous peoples’ will be used interchangeably with the
phrase ‘indigenous community’.

Indigenous rights

The notion ‘indigenous rights’ implies the moral rights which indigenous peoples are morally entitled to:
cultural, customary and land rights. Cultural rights are the rights to deliberately practice one’s own culture.
Groenfeldt defines culture as “the system of values, beliefs and ideas that social groups make use of in
experiencing the world in mutually meaningful ways”. (D. Groenfeldt, 2003, p.920) Customary rights are
acquired by custom. Customs are often determined by cultural values, habits and ideas. Customs often belong
to all inhabitants of a particular place or community. (http://legal-dictionary.thefreedictionary.com/
Customary+rights, accessed 26 July 2009)

In my thesis, land rights are defined as the rights to a certain piece of land, which are often inherited. In this
sense, land rights have nothing to do with official legal entitlement, but rather with the ancestral heritage
of the land, the existence of sacred sites on the land, and the use of the land in customs, tradition and for
subsistence.

Box 1.1 – Definition of indigenous peoples and indigenous rights
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emphasized participation and maintenance of identity of indigenous peoples. However, the
reality is that the UN-declaration, although drafted in 1993, was only approved of in 20072

and that the ILO-convention has only been ratified by fewer than 20 countries3.
Nevertheless, the UN-declaration and ILO-convention have found recognition by

international organisations, such as the World Bank and United Nations Development
Programme (UNDP). To some extent the reasoning in favour of the rights of indigenous
peoples (indigenous rights) has also found its way to the private setting. In several cases,
private sector umbrella bodies are respecting indigenous peoples’ rights in their standards.
Examples of these are the standards of the Round Table on Sustainable Palm Oil (RSPO),
Forest Stewardship Council (FSC)4 and the Convention of Biological Diversity5.6

The above seems promising, but can also be read as that there is still a long way to go. New
issues arise daily. For example in 2008, the Peruvian government adopted two land laws. The
laws are part of the free trade agreement between Peru and the United States of America and
provide for opening up indigenous land for exploiting oil, gas and other natural resources.
This should give a boost to the currently suffering Peruvian economy. However, the
indigenous peoples are concerned about their benefit and argue that only the Multinational
Corporations (MNCs)7 will benefit from the exploited resources. This resulted in weeks of
protests and a violent conflict between indigenous Peruvian peoples and the Peruvian
government. Dozens of indigenous Peruvians were killed by the police. In reaction to this,
policemen were taken hostage and killed.8

2 http://www.un.org/News/Press/docs/2007/ga10612.doc.htm (accessed 10 July 2009).
3 www.ilo.org (accessed 10 july 2009).
4 The FSC covered the indigenous rights in principle 3: “the legal and customary rights of indigenous peoples to
own, use and manage their lands, territories, and resources shall be recognized and respected.” There are four sub-
principles defined: “(3.1) Indigenous peoples shall control forest management on their lands and territories unless
they delegate control with free and informed consent to other agencies; (3.2) Forest management shall not threaten or
diminish, either directly or indirectly, the resources or tenure rights of indigenous peoples; (3.3) Sites of special
cultural, ecological, economic or religious significance to indigenous peoples shall be clearly identified in cooperation
with such peoples, and recognized and protected by forest managers; and (3.4) Indigenous peoples shall be compensated
for the application of their traditional knowledge regarding the use of forest species or management systems in forest
operations. This compensation shall be formally agreed upon with their free and informed consent before forest
operations commence.” (Source: http://www.fsc.org/fileadmin/web-data/public/document_center/
international_FSC_policies/standards/FSC_STD_01_001_V4_0_EN_FSC (accessed 10 July 2009)
5 The Convention of Biological Diversity argues to be “unique among major international environmental
instruments in its acknowledgement of the unique role that indigenous and local communities play in conserving life
on Earth. The close and traditional dependence on biological resources of indigenous and local communities embodying
traditional lifestyles is recognized in the Preamble to the Convention. In Article 8(j), parties to the Convention made a
commitment to respect, preserve, maintain and promote the wider use of traditional knowledge relevant for
conservation and sustainable use, with the approval and involvement of indigenous and local communities. (Source:
https://www.cbd.int/doc/speech/2008/sp-2008-08-08-indigenous-en.pdf (accessed 10 July 2009).
6 M. Colchester (2005)
7 The words Multinational Company and Corporations will be interchangeably used. In this thesis the words
MNC or corporation refers to any enterprise producing or selling on the international market. Therefore this
may refer to as well local as international enterprises.
8 Paper article NRC Handelsblad 11 June 2009.
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It is not only in South America that
the violation of indigenous rights is at
stake. In many countries, Western and non-
Western, indigenous rights have been
violated or are still violated today. An
example is given in box 1.2. This is what I
consider an important reality with regards
to this thesis. In this respect ‘their land’ is
considered to be the land where the
peoples practice their customary, culture
and land rights. Indigenous peoples are
referring to their moral rights with regards
to the land they consider to be theirs.
Moral rights are, for example, dealing with
issues concerning natural and traditional
rights, human rights, welfare and
subsistence rights, conventional, ideal and
conscientious rights. Violation of these so-
called moral rights may result in a public
scandal or disgrace, however they are not
subject to legal sanctions or subject to
enforcement. Moral rights are usually
given a moral underpinning and are based
on moral codes or ethical theory.9 In
relation to the Universal Declaration of
Human Rights, and possible also to other
UN declarations concerning human rights,
Bandman adds that they “may be interpreted
not (primarily) as proposals or claims for
adoption as legal rights, but as moral rights
which imply correlative moral obligations upon
others”.10 The matter whether their land is
registered in their name is subordinate to
this, since in many countries the land
indigenous peoples claim, is not registered
in their name officially. Indigenous peoples
claim the land based on the fact that their
ancestors have been living there for
centuries already and that they practice their customs and cultures on the land.

9 B.R. Rea (1986), p.235-236.
10 B. Bandman (1978), p.219.

“In my community, our understanding is that we

have rights to our land and the natural resources

both above and below the land,” he explained.

“Everything up to sky belongs to us. Several laws

and policies have classified our forests as State

forests and the minerals as property of the State.

We don’t see it like that. I have hair on my arm, on

my skin. Both are mine. I also own the flesh and

bones beneath. They are also mine. No one has the

right to take me apart. But the policy has cut these

things apart and thus has cut us into pieces. We

want the land back whole.”

These are the words of Pak Nazarius, who lives in

east Kalimantan, in the heart of Indonesian Borneo.

His community, whose lands had been taken over

by a plantation company, was exploring the

opportunities to regain control over of what they

saw as rightfully their land. The national

government of Indonesia had, however, handed

their land over to an Indonesian MNC, called

Lonsum. The absence of land rights in Indonesia

under the Soeharto regime (all land was state

owned), has caused many land disputes between

indigenous communities and MNCs. In the context

of Indonesia, communities are negotiating for

regaining their rights on what they consider to be

theirs, but are also not willing to lose more land to

new plantations or industry. Since still on a daily

basis, land is being exploited for new plantations,

mining and newly established industrial areas.
(Source: M. Colchester (2005))

Box 1.2 – Indigenous meaning of land (1)
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Their moral rights may be distinct from their legal rights. Legal rights are given validity by
legal rules as defined in a certain societal context or legal system. If one wants to determine
his/her legal rights, one can simply consult the rules of the law which is in force. When legal
rights are violated, the only proof required is the fact that relevant legal rules are
transgressed. Legal rights often involve claims, liberties, powers and immunities.

In short, indigenous peoples succeeded in attracting attention for their demand of
self-determination and to get their issues on the international political agenda. In the

international arena, much has been said and
discussed about indigenous rights in the last
few decades and declarations and conventions
were initiated. In practice, however, national
laws and interests are not always in line with
these international declarations and
conventions. Especially global economical
dynamics, the growth of the global commercial
market and the local interest to benefit from
this, may conflict with the interests of
indigenous peoples.

Global economics dynamic are largely
based on global consumption patterns. These
consumption patterns are changing. This has
lead to significantly growth in the global
commodities market. Globally operating

corporations, locally operating corporations, as well as national and international
governments are benefiting from this market growth. At the same time it changes the
dynamics and the position of the different stakeholders in the markets. This also affects the
position of indigenous peoples, as I will demonstrate in the following discussion.

1.2 Rapidly expanding commodity markets

The rapidly expanding market of commodities coincides with market focused policies,
including deregulation, privatization, reductions in national government spending and
international trade liberalization. In this context the power of business is growing.
Indigenous peoples increasingly find themselves dealing directly with corporations that have
great power, either politically or financially, especially in countries with a weak central
authority.11 This puts the indigenous communities in a comparative disadvantage to the
body they have to deal with. Whereas, generally speaking the role of the government is to
protect its population, the corporation’s primary role is to increase profits12; although, I

11 M. Colchester (2005)
12 Friedman describes the role of corporations as that “there is one and only one social responsibility of business –
to use its resources and engage in activities designed to increase its profits so long as it stays within the rules of the
game, which is to say, engages in open en free competition without deception or fraud”. This statement of Friedman

“I said this tengkawang [Shorea spp. - illipe nut

trees] grove is customary land, graves, our

ancestors who must not be disturbed. They

said we should mark the trees that mustn't be

cut … So we marked all the trees or areas that

were dear to us. Once we had finished we told

them we had already marked the important

places. "OK", they said. The next day,

everything had been chopped down. Nothing

was left standing. This is when the problems

started.”

(Source: S. Marti (2008))

Box 1.3 – Testimony of Dayak leader, 2006.
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cannot disregard corporation for increasingly integrating social responsibility into their
business principle. Despite the effort of corporations to integrate social responsibility,
indigenous peoples feel powerless, manipulated and are under the impression of being faced
with a fait accompli when dealing with corporations. This is partly caused by the MNC’s

complex decision structures and
unclarity in who they represent.
This makes it difficult for
indigenous peoples to know who
they should talk to and to
understand the decision process.
The signatory of negotiated
agreements between the
indigenous peoples and
corporations does not overrule the
undercurrent feelings of
powerlessness, being manipulated
and fait accompli. Only
integration of social responsibility
and goodwill is not enough to
overcome these feelings. A mutual
effort of the government,
corporation and community is
necessary for ensuring that
indigenous communities have the
capacity and resources they need

to secure fair outcomes.13

Additionally, indigenous peoples are historically often marginalized communities
and as a result face practical inequalities when compared to corporations. They have to
negotiate with huge companies with annual revenues greater than the GNP of many
developing countries. This implies that indigenous peoples are negotiating with parties with
not only significant financial advantages, but who also have better access to information and
judicial knowledge. Often governments also have a considerable economic interest in these
commercial parties.

Next to the changing relations in the market as described, the demand for commodities, and
in particular agricultural commodities, is rapidly increasing. There are several global trends
which are causing this rapid growth in the demand for commodities. One trend is the
economic growth of emerging economies and developing countries. For example, the rapid

has slightly changed in practice over the last decades. In the current business context, social responsibility
has been defined broader than the definition of Friedman as presented. But the main goal is profit making.
(Source: M. Friedman (1970))
13 M. Colchester (2005)

Consumption patterns in Western countries as well as in

emerging economies are changing and growing. This is

causing a significantly growing global commodities market.

For example, the growing consumption of palm oil results in a

palm oil forecast that this commodity will be the world’s

most produced and internationally traded edible oil by 2012.

The demand for palm oil is predicted to double, reaching 40.5

million tons by 2020. The production of grain increased from

815 billion tons in 1960 to 2162 billion tons in 2008. Despite

an increasing global population, the productivity of grain

production is expected to decline due to climate change,

exhausted soil – caused by the use of artificial compost,

fertilizers, pesticides – and decreasing water levels due to a

history of inefficient irrigation systems and climate change.

(Sources: E. Brown & M.F. Jacobson (2005), p.iv;

J.K. Broune (2009))

Box 1.4 – Growing commodity markets
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economic growth in China and India, with nearly 40% of the world’s population14, resulted
in a growing middle class and with it a significant increase in the demand of consumption
goods. The second trend is the growing world’s population, which is expected to be on its
top of 9 billion people in 2050, this will also put additional burdens on the use of natural
resources and land. Given these global trends, it is unlikely that the global appetite for
natural resources will end soon.

These trends all have an impact on the demand side of the commodity markets. At
the same time, the green revolution15 of the second half of the previous century left many
areas with declining productivity or some even unfertile16. This has caused an imbalance
between the rapidly increasing demand for commodities and the productivity of existing
agricultural land. In addition to the increasing demand for agricultural products, the
growing consumption has also resulted in an increasing demand for mining products and
industrial sites.

Currently there are two major ways in which the market is dealing with this
imbalance. The first is to intensify and increase productivity of the existing agricultural
production, for example by introducing genetically modified (GMO) crops or other means to
make crop production more efficient. Although much can be said here about intensifying the
agricultural sector, I will not further elaborate this, since this has broader implications, which
are outside my focus.

The second way to deal with the misbalance is to develop currently non-productive
areas. However, there are only a few countries left with non-productive farmland.17 In many
countries the expansion of agricultural capacity is at the cost of environmentally valuable
areas like rainforest or other bio diverse areas, which indigenous peoples often consider to be
their land.

I want to focus on this second trend in this thesis. Although this second trend also
impacts more than only indigenous peoples, such as impacts on the environment and on
biodiversity, I will approach the issue from the indigenous point of view in my thesis. With
this approach I can demonstrate how indigenous peoples are affected.

1.3 Do MNCs have a responsibility?

Previously we saw several relevant issues to the approach in my thesis. Indigenous rights
have been recognized over the last few decades and their rights have been written out in

14 R. Trostle (2008), p.7.
15 In the period 1955 to 1995 the productivity of a.o. maize, rice and wheat was doubled, this period is called
the ‘green revolution’. Initially the ‘green revolution’ was initiated by Norman Borlaug (an American expert
in selective breeding of plants) together with a few leading Indian and other scientists. The produced seeds
were high productive as long as there was (1) sufficient water supplies, (2) artificial fertilizer, and (3) no
insects or weeds. Monoculture was introduced and farmland was treated according to the three major
prerequisites for productivity. The initial success of the ‘green revolution’ was large. In 1970, Borlaug
received the Nobel Price for Peace for the successful ‘green revolution’. The side-effects which we are seeing
today were unknown in that particular time. (Source: J.K. Bourne Jr. (2009), p.53&60)
16 H. Eswaran et.al. (2001) & J.K. Bourne jr. (2009), p.52.
17 J.K. Bourne Jr. (2009), p.55.
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international declarations and conventions. This does not necessarily mean that all parties
relevant to indigenous peoples also recognize the contents of these declarations and
conventions. For several reasons, governments might be interesting in expanding operations
of MNCs by providing licenses to operate on indigenous land. I will refer to the process of
MNCs obtaining licenses to operate on indigenous lands, as the process at ‘the roots of the
supply chain’.

Therefore,

in this thesis I will analyse the question whether and why corporations18

have to take moral responsibilities in the roots of their supply chains,
regardless of the political processes which they comply with.

My argument will be built up out of three parts:
1. What’s at stake at the roots of the supply chain? (chapter 1)
2. Why is this an ethical issue? (chapter 2)
3. Why should corporations take moral responsibility? (chapter 3)
4. If there is indeed an ethical issue and if corporations should take

their responsibility, then how and what should they do?
(chapter 4)

The context at the ‘roots of the supply chain’ as described above, could be approached from
an environmental point of view as well as from a social point of view. The introduction to
this thesis assumes a social approach. Although the environmental and social approaches are
interlinked I have chosen to approach the issue from the indigenous perspective for two
reasons. First of all, there has already been much written about environmental issues
pertaining to the increasing number of plantations and other ways of mass land use.
Examples here are deforestation, damage to biodiversity and pollution.19 It is not my aim to

18 For the sake of simplicity, I have to assume that a corporation can be considered a moral agent, an often
debated issue in business ethics. The position in this thesis is based on the middle position between French's
position that corporations are moral persons (Danley, J.R.; French, P.A.) and Feinburg's position that
corporations cannot be seen as moral agents, as there are always determinants to human who do the act
(Danley, J.R.). The argument in favour of the middle position is based on the idea that employees are
complementary to each other, and as individuals would never be able to produce the same when operating
isolated. This means that the results/products of the collective group are more than just the sum of the
individuals. May also adds to the argument that employees can act on behalf of the corporation according to
a set of rules and procedures. This makes incorporating acts as the corporation's acts. May calls these
vicarious acts. In this sense corporations can only act vicariously (May, L.). From the above it is presumed
that corporations have moral status for their vicarious acts.
19 Examples of literature on environmental issues are: (*) Biodiversity and industry ecosystem management,
in: Environmental Management (20:6, 1996), by: William Coleman; (*) Climate Change, Biofuels, and global
food security, in: Environmental Research Letters (2007), by: Kenneth Cassman; (*) Future Trends of Land
Use Emissions of Major Greenhouse Gases, in: Mitigation and Adaptation Strategies for Global Change
(1998: 3: 2-4: 1381-2386: , by: Joseph Alcamo & Robert Zwart.
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contribute to this discussion. I want to focus on the indigenous/social aspects of the issue.
Second, my personal interest is with the indigenous peoples and an increasing respect for
their culture and existence. We should remember that it was only in the eighties of the
previous century that the international community still encouraged integration of indigenous
peoples into mainstream society.

So far I have introduced the context of my thesis and relevant global trends. The remainder
of this chapter will be devoted to a more in-depth analysis of what is at stake at the roots of
the supply chain. In the following section I will analyse the social issues which are at stake
and the impact on indigenous peoples.

1.4 Corporate expansion versus indigenous rights

In section 1.1 and box 1.1, I referred to indigenous rights as the moral rights indigenous
peoples claim for using their land, practicing their customs and culture. Corporations and
governments often have a much narrower definition of the land rights of indigenous
peoples. They often relate indigenous land rights to the official registration of land
entitlements. This is where we find a contradiction between what indigenous peoples
consider their land and what officially is considered their land. When corporations require
expansion of their operations, they follow the local legal path in their application to obtain a
license to operate20. This process is often based on the official land registration and
entitlement, and does usually not consider land rights in the way which I previously defined
it.

The issuance of a license to operate is often considered the result of a political
process, which is beyond the reach of corporations. A corporation does not want or cannot
interfere in political processes. Before the corporation receives a license to operate in a certain
area, governmental agencies negotiate with the communities. According to local
governments, the process of how the license is established is based on local laws and local
regulations and procedures. Although the (economic) power of corporations and
governments is, on occasion, much larger than the power of indigenous peoples, the
corporation argues that they should not interfere in this legal process. Additionally, a
corporation could argue that the indigenous peoples are supported by local and international
non-governmental organizations ((I)NGO21) to stand up for their indigenous rights. The
involvement of (I)NGOs is another reason why corporations do not need to interfere in the
political process between the government and indigenous communities.22

In this sense, corporations consider the plantation or the industrial plant where the
first parts of the end product are produced or grown as the starting point of their supply

20 In this thesis I consider a ‘license to operate’ to be the official grant or permission to carry out a business
activity. The license is usually granted by government authorities or state agencies.
21 In this thesis I focus on the position of the corporation in the defined context. I will take the existence of
INGOs and their role for granted and will not further elaborate on their position.
22 Anonymous interview with CSR-managers MNCs (2008)
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chain. How the plantation came to exist in the first place is taken for granted. The MNC
receives the license in a legal manner and can start operations.23 However it should be noted
that the growth of the commodities market coincides with increasing discussions on
sustainable commodity production. Sustainable production is not always captured in local
laws and therefore requires actions beyond the local laws. The focus on sustainable
production of commodities translates in an increasing focus on the entire supply chain: from
the plantations/production site to the consumers’ plate. The impact the attitude of
corporations may have on indigenous peoples, when they consider obtaining a license to
operate a political process, will be described in the following section. The position
corporations can take in this process will be discussed in chapter the following chapters.

1.4.1 Impact at the roots of the supply chain
The various ways in which indigenous peoples are affected is illustrated in the examples in
Box 1.5. These examples also illustrate that it is not a regional issue or an issue in which only
a few countries, but that the rights of indigenous peoples are at stake in many countries. The
impacts on indigenous peoples can be summarized in two categories: (1) Recognition of land
rights; and (2) Respect of their ways of life, livelihood and cultural identity, including
traditional leadership.

Recognition of land rights
As defined earlier, land rights are usually based on the constitution of a country or other
national laws. However, there is a whole list of testimonies to be found where these land
rights are either violated or where governments tolerated illegal practices, like logging or
mining. Without recognition of rights to land entitlements, governments neglect customary
habits, traditional leadership structures are undermined and the right of self-determination
of indigenous peoples is violated.

The example of oil palm in Malaysia (in box 1.5) illustrates the violation of land rights
and the consequences. Where the Malaysian constitution determines the jurisdiction over
land to lay with the government, the government holds the legal power to exploit land as
they like, although it is in violation with international laws. This has resulted in an extensive
exploitation of oil palm plantations in the Sarawak region (Malaysian part of the island
Borneo), despite the existence of a Land Code in which customary rights are respected24. The
palm oil industry introduced monoculture oil palm in the region, leading to several
problems for the indigenous peoples originating from the area. Examples are exploitation of
sacred sites, the dependence on local markets for other crops, whereas they were once self-

23 In certain cases, it is part of the license that the MNC needs to compensate the affected communities. It
may be debated whether this compensation is sufficient for indigenous peoples to allow them to pay for re-
allocation and to cover for the loss of culture, customs and sacred sites. This debate is beyond the scope of
this thesis.
24 Although several reforms of the Land Code for Native Customary Rights (NCR), the definition of NCR is
still limited as well as the procedures to establish them. The state still has sole power to determine the rates
of compensation. Indigenous peoples are restricted in their movements and penalties for failure to comply
with national legislation are increased. (Source: M. Colchester (2007), p.15-16)
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Example –Nickel refinery plant - Philippines
Giant Japanese mining company, Sumitomo Metal Mining Corp and Rio Tuba Nickel Mining Corporation
planned to extract 10,000 tonnes of nickel over a period of 20-years. Nickel is used in MP3-players, laptops,
webcams, mobile phones and games. The local community is concerned about their health, because the toxins
from mining operations have visibly affected water sources. But they are also concerned about their way of
life and the exploitation of their land. Over 30 families of this community who inhabit the territory are
struggling to reaffirm their ancestral rights to the land, which enables them to maintain their means of
livelihood and are fearful that the project will use a limestone outcrop in Sitio Gutok, considered a sacred site.
The evident community opposition shows that the company does not have community consent. The
community inhabitants and various other groups have publicly denounced the deceitful ways used by the
company to achieve support: "many were asked to sign an attendance sheet, and found out later it was a
letter supporting the proposed HPP project."

(Source: http://www.wrm.org.uy)

Example – Peru’s Soy Highway
The Initiative for the Regional Integration of Infrastructure in South America (IIRSA) is the latest in a series of
disastrous international bank-financed schemes to bring "development" to the Amazon basin. This includes an
ecologically damaging highway, dam, pipeline, and port projects. Many of these will open up new areas to
large-scale, export-oriented agricultural production and energy extraction in the Amazon basin. Historically,
infrastructure megaprojects bankrolled in areas like the tropical forests of the Amazon have led to increased
poverty, displacement, exposure to disease vectors, cultural erosion, and violent conflicts for indigenous
peoples. Nonetheless, South American governments and international banks have paid little attention to the
voices of civil society and indigenous peoples whose lives will be directly and adversely be affected by the
construction of these projects.
One important point has to do with legal land titles for indigenous territories. If indigenous peoples don't
guarantee judicial security for their lands, large waves of migration will come in over this road to get lands. So
if the regional and national governments don't have a vision of how to guarantee the rights of the territories
of indigenous people, they're going to have a serious threat.
Besides this, local populations are not prepared economically and socially to benefit from the highway and
there's been no interest on the part of the national or regional government to give at least a few incentives to
prepare indigenous communities. In the end, the project benefits large agricultural interests and not local
populations.

(Source: Z. Hurwitz (2007) Indigenous Peoples challenge Peru’s Soy Highway)

Example – Development Oil Palm Plantations - Malaysia
“Our community has lived in this area for many decades and we had cultivated the land with padi, fruit trees
and some cash crops including oil palm on a small scale. But now, we are told that we have no rights and we
were even ordered to stop using and cultivating our lands. If the government has acquired our lands and given
it to the company, why are we not informed or notified and compensated accordingly? Our lands and
properties are taken behind our back and issued to others. This is sheer robbery. The government and our
leaders should be protecting our rights to our lands and not simply giving it to others without informing and
consulting us. Some people are allowed to thrive but some are left to be deprived. We have engaged a lawyer
to defend us and to apply for the order to be set aside.” (testimony Village Chief – Sarawak)
Sarawak is the largest State of the Federation on Malaysia and is located on the island of Borneo. It is
experiencing a rapid expansion of oil palm plantations which have led to growing conflicts with the indigenous
peoples. The Malaysian Constitution gives jurisdiction over land to constituent States and in Sarawak this has
led to the emergence of a political elite, whose power rests on the exploitation of natural resources and which
has dominated the political economy for the past 30 years.

(Source: M. Colchester et. al.(2007))

Box 1.5 – Examples of impact for indigenous peoples
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sustainable and grew diverse crops, in addition to the loss of intellectual indigenous
properties. In 2007 there were approximately 150 court cases against the government, and in
40 cases oil palm developers were also involved.25

Similar cases have been reported for oil palm production in Indonesia, where under
the Suharto regime all land belonged to the state. Policy reform led to land entitlements for
indigenous peoples, after often being
(forcefully) moved to other areas (where they
often were left with fewer hectares than they
had given up). The replacement often entailed
a shift to monoculture production. As
indigenous peoples had to give up their land,
they are regularly only compensated for one
year’s harvest. Involved corporations replanted
their newly obtained farmland and provided
loans to the farmers for this replant. Land titles
are obtained after repayment of these loans,
which takes a period of ten to fifteen years.26

The fact that either international or
national land rights are being regulated, does
not guarantee the protection of indigenous
peoples and their land. Often the commercial
money involved is seen as having more
importance than the indigenous use of land.
The inequality in power and economical
importance plays a role. It may be more
interesting for governments to have MNCs operating on the land and gain from their
contributions to the economy, than protect the land for the use by indigenous community,
which has a much smaller scope and smaller contributions to the national economy. In the
example there are no official land entitlements, in other occasions indigenous peoples’ lands
may be expropriated. In either case they may be relocated, and forced into a system which is
not part of their traditional culture and which might restrict their livelihood, culture and
customs.

Ways of life, livelihood and cultural identity
Exploitation of land in any way (eg. mining, agriculture, industrial), either indigenous lands
or land close to indigenous communities, has significant impact on the local communities.
Large scale exploitation may impact subsistence activities like hunting, fishing and
gathering. Especially deforestation, removal of soil and fencing the area has an impact on the
subsistence activities. Loss of biodiversity also might influence the local economy, since

25 M. Colchester et. al. (2007).
26 Field visit Indonesia Sumatra, April 2009.

The Penan are a traditionally wide-ranging

hunting and gathering people of Borneo, who

inhabit the forests and, even though their

settlements move around quite frequently,

they retain very close ties with their lands,

remaining within the same territories for many

generations. Traditionally they have been

reliant on wild palm sago for their staple and

only relatively recently have some groups

chosen to settle down to develop farmlands.

Even so, most continue to rely extensively on

the forests for game, craft materials and for

many other purposes.

(Source: M. Colchester et. al. (2007))

Box 1.6 – Indigenous meaning of land (2)
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many communities rely on hunting and fishing for the livelihood, but also for trading with
other communities.

Next to this, exploitation activities bring new people to the region, despite promises
from companies to employ local peoples, who might not always have the required education
or skills.

As well the absence of original vegetation and biodiversity as the influx of other
cultures affects the indigenous cultures and may have a negative impact on indigenous
peoples’ customs, cultures and land use. Additionally human health might be affected, when
pollutants are disposed either in the direct environment or water systems. This may have an
impact on the harvested crops, drinking or irrigation water and directly or indirectly
influence human health of the indigenous peoples.27

The influx of corporations has impacts not only on the land, but also affect the
livelihood, ways of living and culture from indigenous communities. The communities do
not regard this change voluntarily. Also there may be a difference in customary ‘laws’ or
other unwritten ways of behaviour, dress code etcetera.

In the previous section I gave an overview of what is at stake at the roots of the supply chain
and related this to indigenous rights. This only corresponds to a part of the whole
argumentation in this thesis. In the following three chapters I will focus on three major
questions:

1. Why is this an ethical issue? (chapter 2)
2. Why should corporations take moral responsibility? (chapter 3)
3. If there is indeed an ethical issue and if corporations should take their responsibility,

then how and what should they do? (chapter 4)
These three questions fit nicely within the three dimensions of Carroll’s Model of Corporate
Social Performance. This model will form the base structure of my thesis.

1.5 Structure: Carroll’s Model in a Nutshell

Carroll’s Model of Corporate Social Performance28 is characterised by three distinct
dimensions. I will use this model as the base structure for my thesis, since it also addresses
items I need to address to be able to answer the questions I presented in section 1.3.

The three dimensions Carroll addresses are named below:29

1. Carroll is referring to an enumeration of the issues for which a social responsibility
exists. A wide range of issues can be addressed with regards to social responsibility.
The central question regarding this aspect is: What are the social areas –
environment, product safety, discrimination etc. – in which we have a responsibility?

27 B. Molenaar (2007), p.21-22.
28 A.B. Carroll (1979).
29 A.K. Buchhotz & A.B. Carroll (2008), p.57-60.
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2. The basic parts of social responsibility:. (1) Economic responsibilities, (2) Legal
responsibilities, (3) Ethical responsibilities and (4) Discretionary/Philanthropical
responsibilities.

3. The third dimension is defined as the responsiveness or a specification of the
response. How could corporations react or pro-act to the social issues involved?

I will further elaborate on each of these in the following three chapters.

For the sake of the structure of my thesis, I have slightly redefined Carroll’s model (see figure
1.1). Carroll introduces the three dimensions of his theory as equally important. He presents
the aspects in a three dimensional graph. In my thesis I will use the three dimensions to build
up my argument. I will use Carroll’s first and second dimensions as the starting points (see

pillars in figure 1.1), which are prerequisites for
corporation responsiveness.

Based on this my thesis will begin as follows:
Chapters two and three will each elaborate on one of
the pillars. In chapter two I will argue that the social
issues at the roots of the supply chain can be
considered an ethical issue. Even if I conclude in
chapter two that there is an ethical issue at hand, it
does not implicitly mean that corporations have to
take responsibility for the social issues of indigenous
peoples. The second pillar will be discussed in
chapter three, where the central question will be:
why should a corporation take moral responsibility
for the social issue at the roots of the supply chain? If
I prove in chapter two that we have an ethical issue
at hand AND in chapter three that there are reasons
for corporations to take their responsibility for this
ethical issue, then I will continue the argumentation

begun in chapters two and three in chapter four. In chapter four I will discuss different
options for responses. The purpose of chapter four is to give companies options which could
serve as a base for handling procedures.

From my point of view Carroll’s model provides a good framework to structure my
argument. However it does not cover a moral theory to conclude why the problematic nature
of this thesis is a moral issue, or why corporations should take responsibility for this moral
issue. Therefore, I will bring in separate moral theories. Moral theories need to cover the two
important relationships, which seem to be central issues to this thesis. The first relationship is
between the government and the MNC o obtaining a license to operate on indigenous land.
The second relationship is the relationship between the government and the indigenous
community, since their land is being taken by the corporation to whom the government
provided an operating license. In chapter two I will introduce Rawls’ Theory of Justice to
further analyse the issue at stake. The aim of Rawls theory is to provide a model of equal

Figure 1.1 – Carroll’s Model redefined
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distribution of social primary goods. There are several issues, like unequal distribution and
unequal negotiation processes, which justify using Rawls theory. However we will also see
that the theory has shortcomings. To overcome these, Scanlon’s alternative theory on
contractualism will be used to complement Rawls theory in chapter three. In chapter four we
will move away from moral reasoning and attempt to transform the findings from previous
chapters into practical recommendations for corporations to relate to indigenous
communities. I will introduce three models. Each model will be evaluated against ethical and
practical criteria and related to the business case for MNCs.





CHAPTER

2
Why morality at the roots of the supply chain?

Chapter 2 in a nutshell
The discussion in this chapter will be about the social issues involved at the roots of the supply chain. This
is what I called the first pillar of the Corporate Social Performance Model. I will introduce the tripartite
social contract, which represents the implicit and explicit relations between the contract partners at the
roots of the supply chain. The issue at the roots of the supply chain will be discussed in the light of Rawls’
Theory of Justice. Next, I will review the moral positions of the parties in the tripartite social contract
against Rawls’ theory.

2.1 First pillar: Social issues involved

Carroll’s Model of Corporate Social Performance was
briefly presented in chapter one. The following three
chapters will each be dedicated to one of the
dimensions of this model. This chapter will be
devoted to Carroll’s dimension about possible social
issues for reflection. Carroll mentions a wide range of
social issues or topical areas in which corporations
may have a responsibility. Examples he provides are
consumerism, environment, discrimination, product
safety, occupational safety, shareholders.30 This is not
an exhaustive enumeration, but the list does address
the major issues. In producing countries other social
issues concerning labour, community involvement,
the use of hazardous chemicals or corruption are often
at stake as well.

Carroll provides us with a list of issues, but
does not present reasoning or backing theory to explain why certain issues deserve moral
consideration. In this chapter I will analyze the moral issue presented in chapter one: why do

30 A.B. Carroll (1979), p.501-503.

Figure 2.1 – Carroll’s model applied
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the indigenous rights at the roots of the supply chain deserve moral consideration, when
corporations are obtaining a license for their operation on indigenous land?

Currently the process at the roots of the supply chain focuses on the physical
relations between the government, the corporation and the indigenous peoples (also will also
call this a bipartite social contract, figure 2.2). The government has a relation with the
corporation and with the indigenous community. As previously explained the relation
between the corporation and the indigenous community hardly exists in the applying for
and obtaining of a license for the
corporation’s operation on
indigenous land. The currently
existing ‘social contract’ will be
examined through Rawls’
Theory of Justice. The main
principle of his theory I will
explore is the idea that all
partners in the social contract
are regarded as equal and free
and that all social goods are to
be distributed equally, unless an
unequal distribution would be
to the advantage to the least
well off. In this analysis we will
see that each of the parties in the
tripartite social contract: the government, corporation and indigenous community, take a
different moral position. The position can be contradictory to the position of other contract
partners and to Rawls’ Theory of Justice. I will explore the implications of this contradiction.

In following section I will first elaborate on the notion bipartite and tripartite social
contracts which are under discussion and I will also explain why Rawls’ Theory of Justice
should be considered in this context. In the next part of this chapter I will explain Rawls’
Theory of Justice and relate this theory to the current position of the partners in the tripartite
social contract.

2.2 Tripartite social contract

In the previous chapter we saw that several global trends (e.g. growing consumption,
growing global population, the declining productivity of agricultural areas of land) are
causing a misbalance between demand and production of commodities. One of the ways for
states and corporations to deal with this is found in the exploiting of new land. In occasions,
new exploitative land needs to be obtained from rainforest or bio diverse areas. Indigenous
peoples are often residing in these areas. We also saw, that although the rights of indigenous
peoples are internationally and often nationally recognized, this does not automatically
mean that their rights are protected.

Figure 2.2 – Bipartite Social Contract: physical relations at the
roots of the supply chain
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I consider this the context of my thesis: the increasing demand for new, non-
agricultural land for exploitation by mainstream industry (agriculture, extraction or
production industry), versus indigenous peoples’ belief that this land inherently belongs to
them. There are several parties involved in this process at the roots of the supply chain. I will
focus on the tripartite relations between the country’s government, the corporation and the
indigenous community (referred to as the tripartite social contract). These relations can be
twofold. First, the established relations can be based on ‘physical’ relations between the
contract partners; for example, because they have to negotiate the terms of the license. The
explicit relations in the current contract are presented in figure 2.2. I refer to these relations as
physical or explicit relations. Prior to starting the operation there is often only limited contact
between local communities and the corporation. Relations tend to focus on the physical
relations only, in which the government takes the central position and negotiates with both
the indigenous community and with the corporation. These relations are acknowledged by
the contract partners and are openly established.

Second, this tripartite social contract also represents non-physical relations between
the contract partners. This is what I will call the implicit relations, which entail the
involvement of and relation between the parties, regardless of their role or voice. This comes
down to being part of the social contract by being affected by it. An example of an implicit
relation at the roots of the supply chain is the relation between the corporation and the
indigenous peoples. The relation is not yet physically established, but both parties are
affected by the relation. Indigenous peoples in the sense that their land might be at stake; and

the corporation because their
license might be at stake.

I consider the
establishment of all implicit and
explicit relations between the
partners in this context to be a
tripartite social contract. Even
though a component of the
contract (exchange of goods)
could be ascribed to the market
arena, the actual contract at the
roots of the supply chain is
established in the societal arena.
The stage where a corporation
obtains a license to operate and

the exchange of goods has not yet commenced, but will commence as soon as the licence is
issued and the operation started. The indigenous peoples, on the contrary, will be affected by
the social contract. However it is doubtful whether indigenous peoples will play a role in the
market arena and be part of the market contract, which is the basis for the exchange of goods.
Therefore, it seems legitimate to call the contract between the three parties involved in the
process at the roots of the supply chain, a tripartite social contract.

Figure 2.3 – Tripartite Social Contract: implicit (affected) and
explicit (physical) relations at the roots of the supply chain.
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In this chapter, I will further analyse the tripartite social contract as presented in
figure 2.3 and in particular the implicit and explicit relation between the different contract
partners and the position of indigenous peoples in the contract at the roots of the supply
chain. I will use Rawls’ Theory of Justice as a basis for this analysis.

2.2.1 Why Rawls’ in relation to the tripartite social contract?
Molenaar discusses the position of indigenous peoples in this tripartite social contract and
describes their position as follows:

Moreover, the cost of rapid and inadequately regulated resource extraction has a heavy

social and environmental cost, which is disproportionately being borne by Indigenous

and Tribal Peoples. 31

This caught my interest and raised the following questions: (1) if the costs are
disproportionately borne by indigenous peoples, how then are the roles in the tripartite
social contract defined and why is this morally relevant? And (2) if for whatever reason
indigenous rights are threatened and there is a moral issue at stake at the roots of the supply
chain, should a corporation involved in the tripartite social contract take responsibility for
respecting indigenous rights and why?

These two questions will be central to the remaining part of this chapter and the next
chapter. For the moral consideration of these questions, Rawls’ Theory of Justice seems to be
the most obvious for several reasons. First, Molenaar argues that indigenous peoples bear
unequal cost by having to give up their land (involuntarily) and by accepting a certain
impact in their customs, culture and subsistence activities. If that is so, I need a theory which
deals with (un)equality and has a view on distribution. Rawls’ Theory of Justice is built
around the principle of equal distribution in (democratic) states.

This brings me to my second reason for introducing Rawls’ theory. The current
contract between the parties centralises around the position of the government. Although the
tripartite contract is shown in figure 2.3, which are the actual relations the different parties
deal with, the decision process is based solely on the explicit relations in the tripartite social
contract: the physical relation between the government and the indigenous community and
the physical relation between the government and the corporation. Rawls gives social
institutions (governmental agencies) a central position in his theory, as they also take a
central position in the issue I am presenting. This justifies the use of Rawls’ theory, since I am
arguing why we are dealing with a moral issue in this chapter.

Third, I am assuming that a desired relation between the parties should be set up in a
way in which we would wish to live together. This suggests the need of a contract-theory,
which I found in Rawls’ Theory of Justice. I will attempt to relate Rawls’ contract theory to
the tripartite social contract as assumed in my thesis.32 I hope to find guidance in Rawls’

31 B. Molenaar (2007), p.16.
32 Generally social contract theories are regarded as weak. In such a theory the reason mostly comes from a
status in which humans are imagining a status of nature before any social or political authority existed. This
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theory for the desired relation between the contract partners. Rawls’ theory is also called a
‘thought experiment’. In that sense, it might also play a role in raising awareness amongst
the parties in the social contract, and allow them to imagine the positions of other parties in
the same contract.

Last but not least, I would like to evaluate the process between the government,
indigenous communities and corporations and use this evaluation to come to an answer to
the questions raised at the start of this section. Therefore I would like to evaluate the
processes in the tripartite social contract with Rawls’ procedures to focus on just principles.

In the following section, Rawls theory will be further explained. After a more thorough
understanding of Rawls Theory of Justice, I will relate this theory to the tripartite social
contract between the government, indigenous community and corporation.

2.3 Rawls’ Theory of Justice

In the introduction of Rawls book ‘A Theory of Justice’, Percy Lehning introduces Rawls’
theory as a ‘thought experiment’ to come to justice at the basic structures and principles of
the society. The thought experiment leads to a hypothetical situation of justice at the base of
our societal structures. It is an instrument to find out what the fair conditions are to help
make a choice. If a choice is made under fair conditions, this should result in fair principles
of justice.33

Rawls takes us back to the creation of our societal structures as if there weren’t any
yet. If we would have a chance to do it all over again, how would we then create a just
society based on principles of justice? First I will elaborate on the notion ‘justice’ and what,
from Rawls perspective, the role of justice in society is. Second Rawls Theory of Justice will
be described, followed by a review the tripartite social contract against Rawls’ Theory of
Justice.

seems to be an implausible argument. These theories make an appeal to individual moral reasoning. This
comes from the idea that all humans being moral equals, this implies that none of us is subordinate to the
will of others, that none of us can be considered property of somebody else and that we cannot be treated as
a subject. In principle all humans are born free and equal. And we all have our individual talent for moral
reasoning.
The general comment lies in the fact that there has never been such a state of nature as in the position which
humans are regarded in the social contract theories. Therefore this can never lead to a social contract or
agreement. If at all, at the most it can be a hypothetical contract; this is not a form of an actual contract. In
this hypothetical contract humans agreed upon principles in advance. According to Dworkin it is unfair to
apply those principles to them later, under different circumstances. Therefore Dworkin argues to interpret
the social contract not as an agreement, but as a way to tease out the implication of certain moral premises
and to use it as  a model to work out moral equality of individuals.
This is also how Rawls interprets the social contract, not merely as an actual state of affairs, but as a way to
work out certain conceptions of equality, understood from initiating a hypothetical situation. (W. Kymlicka
(2002), p.60-62)
33 J. Rawls (2006), p.19.
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2.3.1 Justice
According to Rawls, the fundament of all social institutions34 should be justice. Even
efficiently organised institutions, but without justice, should be disbanded. In principle every
individual possesses an indefeasible right to liberty based on justice, to which even societal
wealth is subordinate. In this way, justice prevents somebody from loosing liberty for the
sake of somebody else increasing his/her wealth. Justice does not allow even a minority to be
sacrificed for the benefit that the majority might gain. Kymlicka argues that “Justice simply
ensures that ...  decisions are genuinely voluntary, and that no one can force others to accept a
subordinate position.35 The main idea that emerges out of this, is the believe that justice is
based on a certain principle of equality. In that sense many agree with Rawls about the
importance of justice. However, there may be disagreement about the contents and definition
of justice and also about the procedure to determine what is just.36 All theories claim that
they provide a basis which every society should live up to, regardless whether the theory
may be in conflict with local beliefs or not. In that sense theories of justice may make societies
question their beliefs and to provide a broader basis for justice beyond only local beliefs.

Rawls argues that society is well-organised and just, not only when she is developed
in a way to seek after the wealth of her members, but is also based on principles of justice.
This means that within a well organized society (1) all members accept the same principles of
justice and know that all other members also accept those and (2) that the fundamental social
institutions live up to these accepted principles of justice.37

However, at the same time Rawls sees that existing societies are seldom as well-
organised as described above, what is justifiable and unjustifiable is often a matter of
discussion. Members of societies tend to disagree on the principles of justice. Despite this
disagreement, all members have a certain concept of justice, which might be different from
the concept of others. Intuitively, it could be argued that differences in the ideas about
principles of justice could lay in the different positions members have in the society and that
people are born in different positions in society, which is partly determined by economical
and social circumstances. Societies may subordinate certain positions to others. According to
Rawls, justice as the basis of societal structures means that fundamental rights and duties of
the members should be determined regardless of their economical opportunities and social
circumstances in society.38 Seldom are societies organised this way. How then does the
thought experiment go to come to be able to take decisions based on justice?

34 Examples of social institutions are: the political constitution, the legal system, the economy, the family, and
so on. The arrangement between all these social institutions is what Rawls considers the society’s basic
structure. Any of the social institutions, distribute benefits or burdens of social life.
(http://plato.stanford.edu/entries/rawls/ accessed 28 October 2009)
35 W. Kymlicka (2002), p.210.
36 Michael Walzer, for example, argues that the structure which is reflected in a society’s institutions and
characteristic practices can never be fully appreciated from a position outside that community. Walzer
argues that justice comes from inside the society. By definition justice is a matter of local beliefs. Although
Walzer argues that justice should come from inside the society, he still argues that shared understandings
still require certain equality. For example, justice requires “a system of distribution that does not try to equalize
all goods, but rather seeks to ensure that inequalities in one ‘sphere’ (eg. Wealth) do not permeate other spheres (eg.
Health care; political power).” (Kymlicka (2002), p.211)
37 J. Rawls (2006), p.52-53.
38 J. Rawls (2006), p.55.
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2.3.2 Framework of Rawls’ Theory of Justice
Rawls Theory of Justice aims at describing a just basic structure for society. He argues that
the basis structure of society lies in how the most important social institutions divide
fundamental rights and duties. Political constitutions and the most important economic and
social regulations are included in the range of most important social institutions. If all those
most important social institutions are combined in one system, this determines the rights and
duties of the members of society in a social contract. This one system also affects what the
subscribers of the social contract may expect out of the contract.39 Since it is this idea of a
social contract which is subject to my thesis, I will only focus on the main principles of social
institutions.

Rawls introduces the justice as fairness as egalitarian, since the fundament of his
ideas is that society’s basic structure should be fair, and that citizens are free and equal.
Rawls translates this into two main principles of social institutions:

First Principle

Each person is to have an equal right to the most extensive total system of equal basic

liberties compatible with a similar system of liberty for all.

Second Principle

Social and economic inequalities are to be arranged so that they are both:

a) To the greatest benefit of the least advantaged, [...] and

b) Attached to the offices and positions open to all under conditions of fair

equality of opportunity.40

These two principles assume two parts of the social contract. The first principle represents
the part with regards to assigning the rights and duties to members of the social contract and
the social and economical benefits. This principle is concerned with defining and securing
the equal fundamental liberties41 of each member of the social contract. It needs to be noted
that, according to Rawls, these liberties come with a list of such liberties, which comprehends
amongst others political liberty, freedom of speech, freedom of conscience.42

Basically, within the Theory of Justice, liberty should be as much expandable that it
does not interfere with the liberty of others. According to Driver, this means that “people are
to have as much liberty, or freedom to do as they please, as is consistent with the liberty of others and
does not interfere with their primary goods. So, liberty does not entitle someone to violate the rights of
someone else”.43

39 J. Rawls (2006), p.55.
40 J. Ralwls (1971), p.302-303.
41 W. Kymlicka (2002, pp.56) places an important note with the use of the word ‘fundamental’ liberties. He
notes that “Rawls is not endorsing a general principle of liberty, such that anything that can plausibly be called a
liberty is to be given overriding priority. Rather, he is giving special protection to what he calls ‘basic liberties’, by
which he means the standard civil and political rights recognized in liberal democracies…”
42 J. Rawls (2006), p.101.
43 J. Driver (2006), p.114.
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With his second principle Rawls acknowledges that distribution might not always be
equal. But, he says, in case of unequal distribution, the distribution needs to benefit all or at
least the least off in the social contract:

All social primary goods – liberty and opportunity, income and wealth, and the bases

of self-respect – are to be distributed equally unless an unequal distribution of any or

all of these goods is to the advantage of the least favoured.44

This is what he calls the ‘difference principle’. Kymlicka explains the difference principle
based on an example. In many societies the economic distribution is based on the idea of
‘equality of opportunity’. This means for example that if there is fair competition in obtaining
a position, inequality of income and prestige are justified by this fair competition. The
‘equality of opportunity’ assumes that everybody had an equal chance in obtaining the
position with that income level and prestige. Rawls denies that people who fill the positions
are automatically entitled to a greater share of the society’s resources that is in this example a
higher income and more prestige. Despite that there were equal opportunities for everybody
to obtain this position. According to the difference principle, people are only entitled to a
greater share of the society’s resources if their contribution benefits those who have lesser
shares.45

The difference principle allows for more talented people to be rewarded for their
work. However, this reward does not leave the less well-off empty handed. Natural assets,
like talents, and the position in society are arbitrarily distributed at birth. According to
Rawls, nobody deserves to benefit from their arbitrarily obtained natural talents. Therefore,
if these talents are devoted to improving the expectations of the least well off in society, only
then are advantages from the obtained talents justifiable.46,47

Rawls also has another argument for his principles of justice as fairness. This probably main
argument is a ‘social contract’ argument, for which Rawls introduces the ‘Original Position’.
Rawls’ original position is based on several assumptions. The first assumption is that there is
consensus about the fact that principles of justice can only been chosen under certain
conditions. The original position provides these conditions. Justifying a description of the
original position, allows for a shared and common premise on the starting point for
negotiation about decisions to be taken.48

44 J. Rawls (1971), p.302-303.
45 W. Kymlicka (2002), p.57.
46 W. Kymlicka (2002), p.59.
47 Based on the first and second principle, Rawls defined two priority rules. According to the First Priority
Rule or the Priority of Liberty, principles of justice are to be ranked in lexical following order and liberty can
only be restricted for the sake of liberty, unless when the sacrifice of liberty strengthens the entire system of
liberties and if the sacrifice of liberty is acceptable for the person sacrificing his/her liberty. The Second
Priority Rule or the Priority of Justice over Efficiency and Welfare, means that the second principle of justice
has priority over the principle of efficiency and to maximizing the sum of advantages. And the principle of
fair opportunity is prior to the difference principle. (J.Rawls (2006), pp.321 & W. Kymlicka (2002), pp.56)
48 J. Rawls (2006), p.65.
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In the original position nobody should have social or economic advantage compared
to others. Everybody is equal and nobody knows what position one would have if the taken
decisions are practiced in reality. Therefore, Rawls’ second assumption regarding the
original position is that everybody is behind a ‘veil of ignorance’. This avoids reasoning from
a certain pre-known position. For example, if somebody in the original position would know
that s/he is rich in real life, than s/he would probably argue against certain legislation about
social security which benefits the poor. However, if the person would know that he is poor in
real life, than he would probably argue in favour of this legislation. Behind the ‘veil of
ignorance’ nobody knows how s/he will favour of the decisions taken, since nobody knows
what position they will occupy in real life, or what goals they will have. Any knowledge
which could pit people against each other or which allows for prejudices in the decision
process are precluded from the original position when people are assumed to be behind a
‘veil of ignorance’.49 Or as how Kymlicka describes this: “In order to decide from behind a veil of
ignorance which principles will promote my good, I must put myself in the shoes of every person in
society and see what promotes their good, since I may end up being any one of those people.”50 The
veil of ignorance, as such, is an intuitive test of fairness. Only those who are able to cast off
their social and economical background are able to come to fair principles of justice. Those
who cannot influence the negotiation process in their own favour and are unable to come to
fair principles of justice. Kymlicka calls this a test of fairness “in the same way that we try to
ensure a fair division of cake by making sure that the person who cuts it does not know which piece she
will get.”51

Further, Rawls assumes that all parties in the original position are equal. Meaning
that in voting procedures everybody is entitled to the same rights, everybody can make
proposals and bring in arguments in the negotiation process. In this Rawls assumes all
humans to be equal moral persons and that all humans have a conception of the good.52

These assumptions taken all together define the basic conditions for the original position and
for the principles of justice.

We all seem to be committed to a certain ideal of the good life; the basic rules for this good
life are to be determined in the original position. However, this does not mean that the
perception of the good life is the same and that people share one another’s ideals. Therefore
Rawls defines two types of primary goods, because “in choosing principles of justice, people
behind the veil of ignorance seek to ensure that they will have the best possible access to those primary
goods distributed by social institutions”.53 First Rawls defines social primary goods, which are
the primary goods distributed by social institutions. Examples are income and wealth,
opportunities and power, rights and liberties. These primary goods are supposed to be
equally distributed by the social institutions. Second there are the natural primary goods,
which are not distributed or determined by social institutions or the basic structure of

49 J. Rawls (2006), p.65.
50 W. Kymlicka (2002), p.65.
51 W. Kymlicka (2002), p.63.
52 J. Rawls (2006), p.66.
53 W. Kymlicka (2002), p.65.
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society. These are primary goods like health, intelligence, imagination, natural talents. These
primary goods may be affected by social institutions, but are not directly distributed by
them.54

Within the original position the negotiation process should ensure the best possible
access to the primary good, so that all participants can lead a worthwhile life, without
knowing where they will end up in society. In this way the original position determines the
fair conditions for determining a fair and just basic societal structure. However, it does not
give us any insight in the, as I called it, negotiation or negotiation process. According to
Frazer, Rawls makes an appeal to humanity’s reflective autonomy to come to a fair and just
negotiation process. Rawls is aiming for principles for the basic structure of society which are
reflectively endorsed by all members of that society, through the original position. Rawls
argues that humans can reflect on (moral) standards or rules to be decided upon in the
original position and that they are very well able to either approve or reject a standard or
rule based on moral reflection.55 Coming to the agreement on the principles is a process, in
which sometimes the principles do not match our conviction of justice. This results in a
process of adjusting the principle or the convictions. About this process, Rawls himself says
the following

we have a choice. We can either modify the account of the initial situation or we can

revise our existing judgements, for even the judgments we take provisionally as fixed

points are liable to revision. By going back and forth, sometimes altering the

conditions of the contractual circumstances, at others withdrawing our judgments and

conforming them to principle, I assume that eventually we shall find a description of

the initial situation that both expresses reasonable conditions and yields principles

which match our considered judgements duly pruned and adjusted.56

Rawls calls this the reflective equilibrium. This is the process in which the people in the
original position compare intuitions and principles to arrive at settled judgements and a
basic structure for society. As how Rawls describes it in the quote above, this is a process of
adjusting either our convictions or the principles of justice. This process results in a common
and shared view on the distribution of social primary goods and a basic structure for
society.57

In short, Rawls’ Theory of Justice was presented as a thought experiment; a thought
experiment to challenge us to cast off our social position, our welfare and any other pre-
known information and to consider the distribution of social primary goods from this
position. To do so, we need to be part of the original position. Within this original position
Rawls appeals to our intuition. Based on intuition we will come to agreement amongst all

54 J. Rawls (2006), pp.103 & W. Kymlicka (2002), p.65.
55 M. Frazer (2007), p.757.
56 W. Kymlicka (2002), p.67.
57 J. Driver (2006), p.113.
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parties in the original position about the (fair) distribution of available social primary goods.
Within the original position, there is an ongoing process of weighing the principles against
the convictions of justice. This in the end should lead to a balanced view on the principles of
justice and be the basis for a just society and lead to a certain conception of justice. This
process in the original position is one of the reasons why I introduced Rawls’ in this thesis. I
proposed that Rawls could play a role in raising awareness amongst the parties in the social
contract, and allow them to imagine the positions of other parties at the roots of the supply
chain.

Although some may argue that people may not be able to distance themselves from
their knowledge, social background and personal desires, Rawls does not seem to see this as
a problem. He says that one should not be misled by unusual conditions which characterize
the original position. He only uses the original position to make tangible to all members of
society that no one should be advantaged or disadvantaged by natural, social or economical
circumstances, and for the members of the society to come up with just principles and
standards for their society. In my attempt to come to an overview of the relation between the
parties in the social contract, the idea of the original position could serve the role of raising
awareness, or by giving all contract partners the opportunity to empathise with the other
contract partners.58

Second, I needed a theory that considers (‘fair’) distribution, since it seems that the
burden at the roots of the supply chain are not equally distributed over the contract partners.
According to Molenaar, indigenous peoples disproportionately bear the burden.59 Central in
Rawls’ theory of justice is the principle of just distribution of social primary goods, which
results from the application of the two main principles of justice. These are the equal rights of
people to basic liberties, and that when equal distribution is not possible, than unequal
distribution is only justified when it benefits the least well-off in society.

We now need to move ahead and see how the idea of the original position and the equality
principles can be applied at the roots of the supply chain.

2.4 Tripartite Social Contract at the roots of the supply chain

The evaluation of the tripartite social contract at the roots of the supply chain from the
perspective of Rawls’ theory is twofold. First, I will consider the contract when Rawls’ theory
is fully applied. Second, I will consider the distinct moral positions the contract partners
seem to take in reality.

Ideally, the tripartite social contract between government, indigenous community and
corporation would be based on equal relations between the three parties in the contract and
an equal negotiating position. If we continue the thought experiment, and try to put it into
practice on our tripartite social contract, this would imply that (1) none of the

58 J. Rawls (2006), p.19 & W. Kymlicka (2002), p.63.
59 B. Molenaar (2007), p.16.
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partners would know what position they would take in reality, the CEO of the corporation
could for example be the community leader of the indigenous peoples or vice versa; and (2)
all parties have a an equal right and fair opportunity in the process in the original position. A
process takes place in which sometimes the conditions of the contractual arrangements are
altered or in which sometimes the judgements might be withdrawn or altered. Ultimately,
this leads to a description of the basic structure of the social contract and expresses just
distribution of the primary goods. This process is where Rawls brings in the reflective
equilibrium.

Figure 2.4 illustrates a possible outcome of my thought experiment and shows what
this could comprehend for the relations between the parties and what their responsibilities
are towards the other parties in the contract. Prerequisite for this contract to work is that each
of the parties takes up the agreed responsibilities. For example if indigenous communities
are to respect corporation borders, the contract will be broken if they do not respect the
borders. However, indigenous peoples only can respect the borders if their rights are
respected by the corporation and if they are protected by the government. Additionally,
indigenous peoples can only respect the borders, when they do not interfere with and allow
them to maintain their living.

I am not aiming to use Rawls’ theory to come to just agreements in real live60, but to
raise awareness about the position one takes in real live and one could take when behind the

60 It needs to be noted that this also has never been Rawls’ intention. As said he intended his theory as a
thought experiment to allow us to come to principles for just distribution.

Figure 2.4 – Possible responsibilities per contract partner
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veil of ignorance. In reality it seems different and all contract partners seem to take their own
position in the contract. The positions of each contract partner will be further explored. For
each contract partner I will go into one specific approach of the issue presented in this thesis.
I do not want to suggest it to be as black and white as it is presented. For the scope of my
thesis, it is sufficient to illustrate the consequences of the fact that all contract partners take
different positions.

2.4.1 Government: the most for all
The government issues the license to operate to the company and is, therefore, an important
contract partner in the tripartite social contract. The government could argue that there are
several reasons for wanting the corporation to start their operation, for example, the main
reason is economical development which benefits the majority and should contribute to the
overall welfare of the society. This might weigh more than the rights of indigenous peoples,
which are often a minority.

In general, it is assumed that the primary role of governments is to protect its
population in many different areas; for example military, social, economy, education, health
care, and environment. They usually do so by formulating and enforcing rules, regulations
and laws. Social efforts of these policies are often measured by measuring the quality of life
or well-being of the country’s citizens.61 However, this also brings in the arbitrarily
measurement of well-being. Governments, considered in this thesis, may be either caught in
capitalist contracts with western countries, for instance Peru (see also example in section 1.1),
or closely relate well-being to (economic) welfare, so-called welfare regimes. In both cases
two important indicators are considered, which are quantitative economic development and
the contribution of the economic development to the overall utility of the country. This
assumes a utilitarian way of reasoning.

In the case of the roots of the supply chain, welfare oriented governments would
search for welfare outcomes which are measurable and are assumed to contribute to the
overall welfare of the country.62 The welfare outcomes are referring to the population’s needs
satisfaction, usually the level to which their basic and intermediate needs are met. Examples
of these are: insecurity they experience, poverty level, shortage of resources. The welfare
outcomes are fed or based on the institutional structure63 in the context in which they are
measured. People are pursuing their livelihoods and welfare objectives within this
institutional structure. This structure highly determines whether people can succeed in
reaching the livelihoods and welfare objectives. This means the integration of markets,
legitimacy of the state, culture and values in the institutional structure, either at national or
international level.64

61 www.eiu.com (accessed 12 August 2009)
62 Overall welfare in a country may be indicated by the HDI = Human Development Index (UN yardstick for
human welfare)
63 This institutional structure determines the roles and responsibilities of societal institutions like
government, community, market activity, private sector etc. (Source: G. Wood & J. Newton (2005), p.5)
64 G. Wood & J. Newton (2005), p.5-6.
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The above suggests the following concerning the position the government takes. It was
explained that often economical arguments were the basis for providing a license to operate
in certain areas of the country, as it is assumed that this will improve the national welfare.
This seems to be approved by the international community, where welfare outcomes are
measured by quantifiable indicators like the Millenium Development Goals (MDG) and
Human Development Index (HDI). This also promotes a utilitarian way of measuring these
indicators, whereas growth is still an important yardstick: the higher the HDI, the better the
welfare outcome, the higher the economic welfare, the fewer number of people who live in
poverty, the better the performance on the MDG. However, in these measurements the
sacrifice a country or certain communities in the country do is not quantified. This
quantifiable system does not allow for a qualified consideration what the economic growth
based on industrial development on indigenous land implies for the indigenous
communities (as presented in section 1.4).

Although governments are never solely utilitarian65, the above suggests some
utilitarian influences in the policy making. In case of our issue, if the government takes the
economical perspective, it can be considered to contribute to the overall utility. The
corporation is considered to contribute to economic growth, provision of employment and
welfare. When the government adhere to the utilitarian welfarist approach, violating
indigenous rights by providing a license to operate to the corporation is justifiable if this
contributes to the overall utility in the country, measured by the indicators determining the
welfare outcomes.66

The distribution the government chooses favours distribution resulting in maximum
overall (quantifiable) welfare. The consequences of this distribution are not considered in a
broader sense. Rawls considers the consequences of the decision – to consider indigenous
rights subordinate to the overall welfare – from another angle and might have difficulties
accepting the welfarist position of the government. Since I aim to use Rawls’ theory in two
ways, I will reflect on the government’s moral position in the contract only from these two
angles.

First, Rawls presented the convention of the veil of ignorance, so that nobody would
favour the benefits of any particular position. Next to this, all parties in the original position
have equal rights and a fair opportunity. It can be debated whether these three prerequisites,
to come to fair principles for distributive justice are fulfilled when the governments adheres
to the welfarist approach. This view is focused on the quantitative benefits, rather than on
equal distribution as defined by Rawls. When we would apply the three principles of the
original position, the negotiation would probably not lead to the overall maximum welfare,
but rather to an equal distribution of the welfare. Rawls argues that in case of an original
position in which people are not behind a veil of ignorance, they might ensure the rights

65 For a utilitarianist an action is morally right when the utility of this action is as high as or higher than any
alternative action. In case there is an action with a higher utility, then the person performing the action is
supposed to perform the action with the highest utility. Besides the maximization of the utility, the action
has to be universal and impartial, meaning applicable to all the affected persons and regardless of who is/are
the person(s) who benefit. (Source: M. Timmons (2002), p.104)
66 This even suggests a contradiction in international policy, whereas on one hand a government is not to
violate indigenous land, whereas this violation might contribution to the quantifiable indicators of welfare.
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which suit their social, economical and natural circumstances. And this might lead to a
distribution based on the utilitarian principles, which he does not consider fair. This is at
hand in the moral position I presented with regards to the government.

Additionally, Rawls’ first principle with regards to distributive justice is also at stake
if the government is attached the welfarist position. This position does not allow for equal
liberty and fair opportunity. However, Rawls considers the basic structure of the
government or social institutions to be the basis of this just distribution.

Second, for Rawls’ the welfarist position of the government would be unjustifiable in
the sense that the unequal distribution does not necessarily benefit the least well-off: Rawls’
second principle of distributive justice. It can be concluded that if the government allows for
this direct relation between welfare and well-being or quality of life and strives for the
highest possible quantifiable well-being, minority groups like indigenous peoples may be
marginalised and disadvantaged by the distribution of social primary goods, including land.
This is in line with the statement Bente Molenaar made in her research; she argued that the
reality is that “the cost of rapid and inadequately regulated resource extraction has a heavy social and
environmental cost, which is disproportionately being borne by Indigenous and Tribal Peoples”.67

Often benefits are only for the majority and/or the economical situation in the country, as we
also saw in chapter one. indigenous peoples are already fighting for their rights since the
mid-seventies.

Shortly, Rawls would have difficulties accepting the moral position the government
takes. This position does not lead to equal distribution at the roots of the supply chain.

In the following paragraph I will elaborate on their position in the tripartite social contract.

2.4.2 Indigenous community: preserving culture, customs and land
Over the last decades it seems that our western standard of progress and economical
development has become the global standard to which all societies and beliefs are now
judged. The huge variety of customs and traditions are considered to be enriching to this
mainstream progress, but only when transformed to a fitting form. According to Groenfeldt
“The resurgence of popular interest in culture as an explanatory variable in ‘shaping human progress’
poses a new and insidious threat to indigenous cultural values”68: indigenous peoples fighting
their right to maintain their own culture, values, customs and land.

Indigenous peoples’ lives are based upon a certain code of behaviour. Usually, to be a
member of the indigenous communities this specific code has to be accepted as the common
‘code of conduct’. This code is a set of rules or norms governing behaviour and usually also
entails a moral code on how to behave in certain situations; which acts are right and wrong
and a certain range of feelings and emotions which are generally accepted in the community.
Indigenous peoples are fighting to be seen and respected as peoples with a unique identity
and with their own ‘code of conduct’.

67 B. Molenaar (2007), p.16.
68 D. Groenfeldt (2003), p.923.
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Of particular interest in the issue discussed is the moral diversity thesis.69 This thesis
comprehends that moral codes of some cultures may include basic moral norms, which are
conflicting with the basic moral norms of the moral codes that are part of other cultures. This
seems to be at hand in the indigenous rights case of this thesis. One of the arguments
indigenous communities raise is their entitlement to the land because of the ancestral history
and their sacred sites at the particular place. This history and these sites are part of the
indigenous ceremonies, traditions and culture. If their land is taken by other economical
participants, their right to their culture, customs and tradition is taken, since these are linked
with the land.

Could Rawls be of any support in bringing the indigenous and non-indigenous
cultures together? From my point of view, this question can be answered either way. The
principle of distributive justice could be of help, in the sense that this might prevent land
being taken of indigenous peoples in the distribution of the common primary good.
However, Rawls does not include the lay of the land. Therefore, the indigenous peoples
might get a fair share of the land, but at a completely different location. This would still
deprive them of their sacred sites and their ancestral land. In this sense Rawls’ Theory of
Justice would not be of any support. In case we consider the original position as the way of
determining an equal distribution, the location of the land could be one of the principles to
be decided upon, but only if all parties in the original position agree. Therefore Rawls could
be of help and allow the contract parties to project themselves on the different positions of
the indigenous peoples, corporation or government.

Ralws’ Law of Peoples could also be of support to the position of the indigenous
peoples in the tripartite social contract. The Law of Peoples mainly contributes to the
international arena, some of the principles he defines are also relevant for the case of
indigenous rights in this thesis. Rawls concluded upon the following principles for the Law
of Peoples:70

1. Peoples are free and independent, and their freedom and independence are to be

respected by other peoples.

2. Peoples are equal and are parties to the agreements that bind them.

3. Peoples are to honor human rights.

4. Peoples have a duty to assist other peoples living under unfavorable conditions

that prevent their having a just or decent political and social regime.

5. Peoples are to observe a duty of non-intervention.

6. Peoples have the right of self-defense, but no right to instigate war for reasons

other than self-defense.

7. Peoples are to observe certain specified restrictions in the conduct of war.

8. Peoples are to observe treaties and undertakings.

69 M. Timmons (2002), p.43.
70 B.T. Wilkins (2007), p.163.
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Wouldn’t it be the case that if all of these were taken care of in the ideal social contract as
presented at the beginning of this section, that the indigenous rights of the indigenous
communities are respected? If this were true, then Rawls’ Theory of Justice would support
indigenous peoples.

To conclude on the different positions of the contract parties in the social contract between
government, indigenous peoples and the corporation, we are only left with the corporation’s
position, which I will review below.

2.4.3 Corporation: self-ownership
Although it does not need any further explanation that corporations would usually support
the capitalism point of view, this would be too broad to discuss within the scope of this
thesis. Therefore I have taken one aspect of capitalism, which is Nozick’s entitlement theory
and his principles of self-ownership. As I will explain below, Nozick’s way of thinking nicely
fits the line of thinking of corporations in their argument that they legally obtain their license
if it is provided through local laws and that indigenous peoples have to take their own
responsibility in this matter. Corporations, for example, argue that indigenous peoples are
supported by (I)NGOs in their fight against the possible license for the corporation and in
favour of their indigenous rights.71 They also argued that there is a lot of international
legislation to ensure their indigenous rights. Therewith, many corporations consider their
start of the supply chain after they obtained the license to operate in a particular area.

Nozick’s central claim in his entitlement theory is that

If we assume that everyone is entitled to the good they currently [legally] possess

(their ‘holdings’), then a just distribution is simply whatever distribution results from

people’s free exchanges. Any distribution that arises by free transfers from a just

situation is itself just.72

From this claim Nozick derives three principles for his theory. The first principle is the
‘principle of transfer’, which entails that if something is justly acquired it can be justly
exchanged. The second principle ‘the principle of just initial acquisition’ comprehends an
account on how the item was obtained and what the transfer process has been. Only if this
was legitimate we are entitled to the item and can justly transfer it to somebody else. The
third and last principle is the ‘principle of rectification of injustice’, which prescribes that any
unjustly or transferred items in our possession needs to be rectified. According to Nozick this
absolute proper right has a deeper principle, which is the principle of self-ownership.73

71 Anonymous interviewee (2008)
72 W. Kymlicka (2002), p.103.
73 W. Kymlicka (2002), p.102-107.
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The self-ownership principle is based on the principle to consider each individual an
‘end-in-itself’. Nozick explains this as that each individual has a right over oneself. Owning
oneself also means that you own your talents and what you acquire with those talents as well
mentally as in material. Kymlicka summarizes Nozick’s claim as follows “Rawlsian
redistribution (or other coercive government interventions in market exchanges) is incompatible with
recognizing people as self-owners. Only unrestricted capitalism recognizes self-ownership and
recognizing people as self-owners is crucial to treating people as equals”.74 Since people own
themselves, they can also determine for themselves how they will use the self-owned body
and the powers, for example by the kind of work somebody wants to do.

Despite Nozick’s strong emphasis on self-ownership, he does recognize the fact that
ownership of items or property cannot only be claimed by self-ownership. For example if I
own land and cultivate the land, it does not mean that I also created the land. Therefore my
entitlement to the land cannot solely be based on my cultivation activities. For the legitimate
title to the land, I need to go back the chain of land transfers, until the first transaction.
However, the first transaction has always been forceful and therefore illegitimate, since the
property was taken from its natural state into someone’s possession. Nozick suggests that a
redistribution based on Rawls Theory of Justice would be useful. Since we consider this to be
a thought-experiment, a real distribution will be impossible. Before I explained that the
outcomes of Rawls’ original position are hypothetical, so how to bring them into practice.
Therefore, practically, Nozick’s theory should be read as that every previous transaction had
to be legitimate to assure a just next transaction. Practically the transactions than have to be
based on the national law and legally transmitted.75 Based on this, corporations argue that
they adhere to the national legislation when obtaining a license to operate and therefore
acquire the use of the land fairly.

Important within a just exchange of land, goods or items within Nozick’s theory are the
liberty of parties involved in the transaction and the non-interference of the government,
unless when aggression is involved. The role of the government is limited to the protection
of individuals, against for example force, fraud, enforcement of contracts, and being the
protector of their property. Additionally, he says if a government takes a larger role than just
the above mentioned issues, than the government is violating people’s rights not to be forced
into any action.

Any other activity may be initiated by its citizens (in the broadest sense of the word),
examples of these are education, aid to the needy, social insurance schemes. All involvement
of citizens in these activities is based on voluntarism, which Nozick defines as the liberty of
all individuals in society. All agreements derived from this system are based on consent of
the involved parties.76 The only reason for a government to intervene in such an agreement
could be aggression of one agreement partner to the other. When one of the parties is
compensated for the service or property they provide, this cannot be considered as

74 W. Kymlicka (2002), p.107-110.
75 W. Kymlicka (2002), p.110-117.
76 T.M. Scanlon (1976), p.3-4.
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aggression.77 Considering the position of the indigenous peoples in our contract, they might
be compensated within the rules of the government and the license agreement. However,
they argue that they do not want the corporation to take their land to start with. Since
corporations consider the indigenous peoples to be part of the negotiation through the
(I)NGOs supporting them, there seems to be no way out of the agreement, when Nozick’s
philosophy is the basis for the negotiations. Nozick argues that with the non-interference of
the government, that people would inevitably band together to form voluntary groups to
protect their rights and negotiate. This is exactly what happens in the involvement of
(I)NGOs in the negotiating process of indigenous peoples with the government.

If we would strictly follow Nozick, he would favour a social contract between
indigenous peoples and the corporation, and exclude the government from the contract. The
government would only fulfil a role to assure that there is no aggression used between the
partners. However, what we see at the roots of the supply chain is that the corporation
establishes a direct relation with the government, since that is the party to provide the license
according to the legislation. Corporations than assume indigenous peoples to take care of
their own negotiation with the government and, as Nozick would predict, they are
supported by other parties in the market arena.

The position taken by Nozicks is distinct from Rawls’ position in several ways.
Whereas Nozick aims to reduce the position of the government to solely protection of its
citizens against force and unjust expropriation, Rawls’ theory aims to define just principles
or agreements for social institutions (incl. the government) as the basic structure for a just
society.

Nozick’s view would promote a direct explicit relation between the indigenous
peoples and the corporation. However, in section 1.2 we saw that this might lead to unequal
positions of the indigenous peoples and corporations. Indigenous peoples have to negotiate
with large corporations with significantly better access to material and immaterial resources,
capital and information. When the role of the government is minimised, this might give the
corporation disproportionate power in the negotiations with the indigenous peoples. And
the indigenous peoples are left with a minimised control mechanism and protection.

This would also not be compatible with Rawls’ principles of distributive justice. First,
I do not consider the position of the corporation and indigenous peoples as equal. Second,
Rawls would criticize this position because of the second principle. In case of unequal
distribution, there is no motivation to assure that the least well-off benefit the most in this
situation. In fact, the contract partner with the best negotiating capacities, capital and
information might benefit the most.

Nozick’s Entitlement Theory and his claim to self-ownership fit the position corporations
take in the process of obtaining a license. They refer to the legal process, and also to the fact
that indigenous peoples have to make a stand for their rights themselves. Amongst other
shortcomings, Nozick’s theory is also criticized for ignoring the individual embeddedness in
communal practices and the interdepence between individuals and society. Only when we
recognise this interdependence we can acknowledge our obligation to “sustain the common

77 P. Torek (1994), p.355.
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good of society as are weighty as our rights to individual liberty”.78 This then brings us back to
Rawls and the challenge to also invite the corporation for the thought-experiment.

2.5 Bridging the tripartite social contract

We are now left with three contract parties, who all take a different moral position in the
social contract. Corporations usually establish a direct relation with the government in
obtaining a license to operate on indigenous lands. Corporations relate themselves to the
most (legally) obvious partner in the tripartite social contract, being the government. It is the
government who provides the license to operate to them. However, the impact of this
process at the roots of the supply chain can be significant for the indigenous peoples. With
regards to the issue for indigenous peoples, corporations argue that the indigenous peoples
have their free will and are free to relate to the government as well and to negotiate the best
conditions for them. This results in (1) a non-existing explicit relation between indigenous
peoples and corporations when obtaining for a license and (2) corporations putting the
burden of the license for indigenous peoples onto the government. They would argue: “It is
them [the government] who are providing the license, it’s us [the corporation] operating
according to the law”.

The government, on the other hand, has the well-being and welfare of the society
high on the political agenda. In their political system the well-being and welfare is based
upon quantitative economic development. The establishment of a corporation’s operation on
indigenous land will, most likely, contribute more to the quantitative economic development
(at least in the short term) than the daily operations of indigenous peoples. It seems to be
justified for the government that somewhere in this system a group of people suffers or is
worse off than the majority of the population. What governments seem to accept as inherent
to the political system presented in section 2.4.1.

If we consider the positions taken by the government and corporations, this would
bring us back to a negotiation process in which only explicit relations are considered (section
2.2.2). In this process the government takes the central position and negotiates with the
indigenous peoples and with the corporations. However, from the same section it could be
concluded that regardless of the physical relations, it is inevitable to also acknowledge the
implicit relations between the indigenous peoples and the corporation. With these implicit
relations I meant the fact that the indigenous peoples will be affected by the newly initiated
operations of the corporation.

In short, I am facing two major constraints in bringing the three parties together in
the tripartite social contract. First, I am left with a recognized contract based on physical or
explicit relations, since that is the position the corporation and government take. The parties
fail to consider the implicit relations. Second, the three parties in the tripartite contract take a
distinct position regarding the distribution of (indigenous) land, which is the basis of the
license to operate. Does Rawls’ theory of justice provide sufficient grounds to face these

78 W. Kymlicka (2002), p.221&212
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constraints and bridge between the parties in the tripartite social contracts? Below I will
argue that Rawls’ served its purpose, but also that additional theory is needed to fully bridge
the parties in the contract.

In section 2.2.1 I raised two questions for review in this chapter and in chapter three. These
two questions were: (1) if the costs [at the roots of the supply chain] are disproportionately
borne by indigenous peoples, how then are the roles in the tripartite social contract defined
and why is this morally relevant? And (2) if for whatever reason indigenous rights are
threatened and there is a moral issue at stake at the roots of the supply chain, should a
corporation involved in the tripartite social contract take responsibility for respecting
indigenous rights and why?

Based on the analysis in this chapter, question one is answered. The different
positions of the three partners, does not seem to allow for an equal distribution as proposed
by Rawls. Thus, he served the purpose to consider the current distribution as unjust. The
contract in which the government takes a position in favour of the benefit of the quantitative
majority of the society and corporations argue that all contract partners fight their own rights
with free will and liberty, makes me draw the conclusion that only the welfare-principle that
was assigned to the government or only the free market-principle that was assigned to
corporations, does not do justice to indigenous peoples at the roots of the supply chain.

Additionally, in our case the distribution of land favours the practices of MNCs,
which often have a much larger contribution to the national economy and therefore might
benefit the majority. This is contradictory with Rawls’ principle, that in case of unequal
distribution this should ensure advantage for the least well off. This would assume that we
indeed have a moral issue at hand, because the actual tripartite social contract does not pay
respect to Rawls first and second principle of distributive justice.

Rawls served his purpose in answering the first question. However, Rawls’ theory of justice
falls short in the attempt to answer the second question for two reasons.

First, Jackson, for example argues that Rawls’ interpretation of distributive justice,
leaves room for one kind of conflict, being the conflict of the distribution of quantitative
goods, or as Rawls calls them the primary social goods. In the light of the issue at the roots of
the supply chain, Jackson seems to have raised a valid point. Only quantitative distribution
as the basis for just distribution is of no avail to indigenous communities. They do not only
oppose to the license to operate for corporations because of the quantitative rights to the
land. They also oppose because of their cultural and customary rights they claim to have on
this land. Therefore, they want to have this piece of land, not just a number of hectares at any
place. Rawls does not seem to have taken care of this qualitative distribution.79,80

79 M.W. Jackson (1984), p.100-101.
80 Rawls defence that a just distribution of these quantifiable goods should avoid conflicts is not of particular
interest to the issue at the roots of the supply chain. Rawls defends himself by arguing that self-respect is
probably the most important primary good whilst not quantifiable. Self-respect has two aspects for Rawls.
The first aspect is self-esteem, this contains the belief that someone’s conception of the good is worthwhile
realising. The second aspect of self-respect is the confidence to be able to achieve someone’s intentions, as far
as in one’s own hands. The emphasis on the distribution of quantifiable goods is only second. For Rawls, it is
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Second, although Rawls’ theory provided us with a substantial normative framework
on the distribution in the tripartite social contract, the question is now whether his account of
responsibility is substantial enough to answer the question whether and why corporations
should take responsibility for respecting indigenous rights. Therefore, I will elaborate on
what Rawls says about responsibility:

The conception [of justice] includes what we may call a social division of

responsibility: society, the citizens as a collective body [represented by social

institutions], accepts the responsibility for maintaining the equal basis liberties and

fair equality of opportunity, and for providing a fair share of the other primary goods

for everyone within this framework, while citizens (as individuals [and moral agents])

and associations accept the responsibility for revising and adjusting their ends and

aspirations in view of the all-purpose means they can expect, given their present and

foreseeable situation.81

In the first part of the quote, Rawls refers to responsibility as a social division within the fair
system of institutional cooperation he proposes in his theory. This interpretation of
responsibility guides choices made by social institutions which form the basis of the
constitution, design of laws or the outcome of the allocation exercise of social primary goods.
Individuals are only bound to take responsibility within this established institutional
framework of social primary goods and legislation. Individuals will only benefit from or feel
the burden of their choices within this framework.82 For me this is where Rawls’ theory falls
short. It is exactly the argument corporations use to hide behind, when they argue that they
operate within the law or within the ‘established institutional framework’. But, in the
tripartite social contract as sketched, where three partners take different moral positions, I
call for the corporation’s own responsibility beyond the established institutional framework,
when considering the question: whether and why corporations would be morally responsible
at the roots of the supply chain. In relation to this, Rawls’ conception of the notion
responsibility is oblivious for the morality of right or wrong in general, irrespective of the
existence of a social contract and institutional framework.83 Therefore, as I call for
responsibility beyond the institutional framework, it is inevitable to consider responsibility
in a more general sense.

Therefore, Rawls does not seem the only way to go. Although his theory seems
valuable in the institutional context, it is too narrow for our discussion at the roots of the

evident that self-respect comes first, because without belief in our own intentions and abilities, we will not
pursue our intentions. He also argues that the first principle, equal rights to equal basic liberties, ensures
self-respect. However, in this sense he is not saying anything about respect for others, which would be
relevant to our case at the roots of the supply chain. (Source: J. Rawls (2006), p.444-445)
81 J. Rawls (1999), p.371.
82 M. Blake & M. Risse (2006), p.185.
83 T.M. Scanlon (1998), p.244.
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supply chain and the relation between indigenous peoples and corporations.84 I aim for
finding normative arguments for corporations to take responsibility at the roots of the supply
chain. Although this responsibility needs to be compliant with the institutional framework, it
also needs to make an appeal on corporations own responsibility at the roots of the supply
chain. Rawls’ thoughts of distributive justice remain, but, the responsibility of corporations
cannot solely be reviewed from the perspective of the institutional framework. It also needs
to be reviewed from a more societal framework.

The thought experiment behind the veil of ignorance allowed us to review the position
towards others at the roots of the supply chain and to review the moral positions of the
contract partners. Through this exercise the inequalities in the contract came the surface.
However, the framework Rawls presents is not sufficient to fully answer question two I
raised. To be able to answer this question, I will introduce the notion of responsibility in the
light of Scanlon’s theory of ‘what we owe to each other’, in which he elaborates on
‘responsibility as attributability’ and ‘substantive responsibility’. This will be important in
answering the question: “Why should corporations take moral responsibility at the roots of
the supply chain?”. This will be further discussed in the following chapter. Scanlon’s theory
will provide us with a pragmatic way to consider the responsibility of corporations to the
indigenous peoples at the roots of the supply chain. However, this does not mean that I wave
aside Rawls’ thoughts about distributive justice; I will park his thoughts for a while. We will
see that he remains relevant in the issue at the end of the next chapter.

2.6 Conclusion: the way to go

In this chapter I started with providing insight in the tripartite social contract which is
considered at the roots of the supply chain. This came down to a contract between the
government, the corporation applying for a license to operate, and the indigenous
community whose land is at stake for the license. Not all relations within this tripartite social
contract are explicit or physically established. Some relations are implicit, meaning that these
relations are based on the fact that one partner is affected by the act of the other partner,
regardless whether there is a physical relation established between both partners.

It seems that in this contract the indigenous peoples disproportionately bear the
burden of the decisions taken by other contract partners. With regards to this, I raised two
questions: (1) if the costs [at the roots of the supply chain] are disproportionately borne by
indigenous peoples, how then are the roles in the tripartite social contract defined and why is
this morally relevant? (2) if for whatever reason indigenous rights are threatened and there is
a moral issue at stake at the roots of the supply chain, should a corporation involved in the
tripartite social contract take responsibility for respecting indigenous rights?

84 Although it is tempting to evaluate all relations in the tripartite social contract, I can only focus on one of
the relations within the scope of this thesis. Because of my background and the light I would like to shine on
CSR-theories, I will only focus on the relation between indigenous peoples and corporations.
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To be able to analyse these questions in more depth, I introduced Rawls’ Theory of
Justice. Rawls’ theory is aiming for just principles of distribution of social primary goods. I
introduced this theory, because first this theory allowed me to evaluate the distributive
justice in the tripartite social contract and second, I introduced the ‘veil of ignorance’
principle as a tool for awareness raising.

However, the different positions of the three partners did not allow for an equal
distribution as proposed by Rawls. All three parties took a distinct position in the contract,
ranging from Nozick’s entitlement theory and self-ownership principle, through the
government’s welfarist approach, to the indigenous peoples trying to preserve their culture,
customs and land. Unjust distribution of social primary goods (in the sense of equal
opportunity and equal distribution of land) followed from these distinct positions.

Rawls’ theory also served its purpose to raise awareness. I attempted to use the
thought-experiment in the original position behind a veil of ignorance to raise awareness of
the different positions taken by the different contract partners. I also proposed a possible
outcome of such an exercise in figure 2.4. My aim of this exercise was to make the different
parties to reflect on the position of the other contract partners and reflect on the
consequences of their own position.

We will now move ahead to the next chapter and discuss why corporations should
take own responsibility at the roots of the supply chain. The answer to this question needs
more than only Rawls’ interpretation of the role of social institutions in distributive justice. In
the following chapter I will attempt to put this in a more societal framework, rather than in
an institutional framework.



CHAPTER

3
Is there responsibility at the roots of the supply
chain?

Chapter 3 in a nutshell
In this chapter, I will address the responsibility of corporations at the roots of the supply chain and argue
whether they have to take responsibility and why. I will base my argumentation on Scanlon’s theory of
‘what we owe to each other’, in which he presents two types of responsibility: ‘responsibility as
attributability’ and ‘substantive responsibility’. I will elaborate on each of these types.

3.1 Relations between corporation and indigenous peoples in the
tripartite social contract

Based upon the legal process at the roots of the supply
chain, the current focus in the tripartite social contracts
is on the physical relations between the government
and the corporation and the government and the
indigenous peoples. However, if we consider the
effects on the three contract partners, we saw that we
should include a direct relation between the
indigenous peoples and corporations. This relation is
currently often established after the license to operate
on indigenous land is obtained by the corporation.
This relation is established beyond the institutional
framework as proposed by Rawls and plays a role in
the societal framework, since we saw that the welfare
principle and the free-market principle are not
sufficiently doing justice to the indigenous peoples at
the roots of the supply chain. In the situation
presented in chapter one corporations rely on the

political process between the government and the indigenous community. When the
government provides the license to operate, corporations assume this the result of the legal

Figure 3.1 – Carroll’s model applied
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political process85 and may deny their possible role towards the indigenous peoples in the
process of obtaining a license to operate. To be able to answer the proposed question
“whether and why corporations should take moral responsibility at the roots of the supply
chain” (referred to as the ‘why’- question) I need to focus on the relation between indigenous
peoples and corporations outside the institutional framework.

The analysis of this question will start with exploring why it would be important for
corporations to consider their responsibility in this societal framework. This brings me to the
second pillar of the Social Corporate Performance Model (see section 1.5). I will examine the
social responsibility pillar and consider whether the accepted theories on corporate social
responsibility (CSR) are sufficient to answer the ‘why’-question.

Inevitably, I need to provide understanding of the notion ‘moral responsibility’ at the
roots of the supply chain to arrive at an answer on the ‘why’-question. I will introduce
Scanlon’s moral theory on ‘What we owe each other’ for this purpose. The remainder of this
chapter will be devoted to Scanlon’s theory on responsibility. I will explore Scanlon’s notions
‘responsibility as attributability’ and ‘substantive responsibility’ and relate both terms to the
issue at the roots of the supply chain.

3.2 Corporate Social Responsibility

Considering the possible role of corporations in the tripartite social contract, it is inevitable to
evaluate CSR-theories to see whether they can answer the ‘why’-question, and to consider
Carroll’s dimension on social responsibility.

3.2.1 CSR-theories: broad enough or too narrow?
Over time CSR has became a broad notion, which is widely discussed. Basically it comes
down the following three basic ideas: (1) to bear in mind the social and environmental
(internal and external) effects of a corporation’s operations, while remaining profitable; (2) to
relate this internally to leadership and strategy; and (3) to externally operate according to the
local culture (when internationally active). This is also often referred to as searching a
balance between the, so-called, 3P’s: people, planet, profit, or to put it in Edwin Epstein’s
words “Corporate social responsibility relates primarily to achieving outcomes from organizational
decisions concerning specific issues or problems which (by some normative standard) have beneficial
rather than adverse effects upon pertinent corporate stakeholders. The normative correctness of the
products of corporate action have been the main focus of corporate social responsibility” 86.

85 It is outside the scope of this thesis to consider the role of the government in the process. Therefore, I will
assume the fact whether a government functions or dysfunctions subordinate to the discussion in this thesis.
What is at stake is that the rights of indigenous peoples, as defined in international conventions and
declarations, are not respected. And I will attempt to answer the question in this chapter, why corporations
should take their own responsibility when these rights are indeed violated at the roots of the supply chain.
86 Ann K. Buchholtz & Archie B. Carroll (2008), p.40.
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Some of Epstein’s text caught my eye. He directly points to the outcomes of the
decisions a corporation takes and relates this to the effects upon corporate stakeholders. To
me this brings CSR more down to the processes and decision-making within corporations. To
make it more complete and determine the types of corporate responsibilities, Carroll adds a
definition that entails four different types of social responsibilities a corporation has:

The social responsibility of business encompasses the economic, legal, ethical, and

discretionary (philanthropic) expectations that society has of organizations at a given

point in time.87

Although each of the responsibilities
presented by Carroll in the pyramid of
CSR (see figure 3.3) are captured in the
3P’s model, Carroll’s addition aligns the
concept more in line with what types of
responsibilities can be considered in
Epstein’s decision-making model. I will
examine this in some more depth below.
In Carroll’s four-part definition, he
endorses the social importance of
economic and legal responsibilities of
corporations, but relates them to socially
oriented concerns. Historically, economic
and legal responsibilities are assumed
and accepted in society’s social systems.
Our social system calls “for business to be

an economic institution”. We assume a corporation produces goods and provides services that
society is willing to pay a price for. We think this represents the value of the goods and
services delivered and is the basis of a market mechanism in which prices are based on the
dynamics between supply and demand. Within this market arena, it is accepted that this
value includes a certain profit for the corporation to ensure its survival and growth. The
market mechanism is only a part of the entire social system, which a corporation operates in.
This social system has also established ground rules, which forms the legal framework for
operations. It is expected a corporation’s responsibility to comply with these laws.88

These two responsibilities are unambiguous. Compliance with the economic
responsibility is usually based on quantitative standards. Quantitative performance can be
measured and the validity of the economic responsibility taken is based on the profitability
of the corporation and the comparison of profitability with the previous years.

Although the development of the legislative system may be based on normative
evaluation, compliance with the legal system, meaning taking legal responsibilities, is also

87 Ann K. Buchholtz & Archie B. Carroll (2008), p.40.
88 Ann K. Buchholtz & Archie B. Carroll (2008), p.40-41.

Figure 3.2 – Triple bottom line
(Source: www.praxis-consulting.com)
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unambiguous. Even when a corporation
does not comply with the legal system, it
can be read in the law what the measures
will be taken when this non-compliance
surfaces.

Laws and economical
performance are essential to society’s
social system, however they cannot, fully
embrace all activities and practices
society expects from corporations.
Ethical responsibilities are needed; this is
the point where normative evaluation of
acts and decisions taken by corporations
comes in and where unambiguous
compliance with responsibilities
becomes more ambiguous. In the past,
ethical responsibilities have evolved to a
broad range of social and environmental issues, and on occasion been the basis for the
development of legislation.89 It is these ethical responsibilities, which will be central in this
chapter and in the case of indigenous rights at the roots of the supply chain. In this chapter, I
would first like to consider corporations’ responses to the issue at the roots of the supply
chain beyond economic and legal responsibility. Second, in the description of the case I have
given, corporations are complying with economic and legal responsibilities. Corporations
even refer to the law and argue that they conform to national and local legal processes when
they obtained a legal license to operate.90 Since corporations themselves argue that they
operate within the economic and legal framework provided by the social system and market
arena, there are still issues concerning the indigenous rights. I will further analyze corporate
responsibilities beyond the economic and legal responsibilities in the case of indigenous
rights at the roots of the supply chain.

Above I described several definitions of CSR and concluded that the ethical responsibilities,
as defined by Carroll, would be the responsibilities to focus on in this chapter. However,
these theories do not offer a basis for understanding the underlying moral theories. Instead,
Carroll’s view on ethical responsibilities presents a universal approach on the ethical
dimension of CSR. He argues that “ethical responsibilities embody the full scope of norms,
standards, values, and expectations that reflect what consumers, employees, shareholders, and the

89 Ann K. Buchholtz & Archie B. Carroll (2008), p.41-43.
90 For the sake of giving a total overview of the four types of responsibilities Carroll describes: philanthropic
responsibilities refer to voluntary activities, “guided only by business’s desire to engage in social activities that are
not mandated, not required by law, and not generally expected of business in an ethical sense”. It seems that
corporations are expected to ‘give back’ to society. Philanthropic activities include corporate giving, product
or service donation, employee voluntarism or other kinds of involvement in society or with social
institutions. However, I consider this philanthropic responsibility to be less relevant to my thesis. (Source:
Ann K. Buchholtz & Archie B. Carroll (2008), p.43)

Figure 3.3 – The Pyramid of CSR according to Carroll
(Source: A.B. Carroll (1991), pp.42)
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community regard as fair, just and consistent with the respect for or protection of stakeholders’ moral
rights”.91 This comes down to a proposition of ethical rules and principles on CSR. This seems
to go back to the imposition of deontological and utilitarian principles. The imposition of
deontological and utilitarian principles does not suit my argument, I aim to develop an
ethical argument for understanding why it is important to behave ethically.

The CSR-theories fail to provide a normative framework for this. For example in
figure 3.3, Carroll defines ethical responsibilities as “be ethical” and  as  the  “obligation to do
what is right, just, and fair. Avoid harm.” Carroll seems to take a conceptual approach to the
definition of CSR and defines the corporation’s responsibilities from that angle. However,
this definition of ethical responsibilities raises many questions: What is ethical? What is an
obligation? Who determines what the obligation is? What is right, just and fair? What is
harm? Carroll partly answers these questions by saying that what is important is what “the
community regards as fair, just, and consistent with the respect for or protection of stakeholders’
moral rights”. This still leaves the majority of the questions I raised unanswered.92

Other writers and researchers focus on other aspects of interest as the motivation for
implementing CSR, the so-called business case. Examples of these are financial performance,
employee motivation, environmental impact, customer perception.93 These are all business
related and linked to the economic responsibility. It is argued that better employee
motivation results in fewer sick leaves, fewer people quitting their jobs, and that it is easy to
find new employees. All these factors are often tried to be made quantitative and
measurable. Same analyses can be done for environmental impact, customer perception
etcetera. Business literature fails to present their argument from a deeper level and seems to
propose ethical rules and principles on CSR. Since I endeavour to make an appeal to the
response of corporations on the issues at the roots of the supply chain and to argue why
there should or should not be an inherent corporate responsibility, the possible imposition of
ethical rules and principles does not suit my argument. I aim to take corporations on a ‘trip’
from the issues at the roots of the supply chain to their response to this issue. Part of this is a
moral reasoning why their responsibility is important and why assuming this responsibility
is appropriate. I aim to answer this ‘why’-question in this chapter, so that possible corporate
response can be presented in the following chapter on responsiveness. However, we will see
in chapter four that the CSR-theories do matter in determining the business case for taking
responsibility at the roots of the supply chain.

I gave this section the title: Corporate Social Responsibility Models: broad enough or too
narrow? Considering the above reasoning, in which I argued that CSR-theories fail to present
a normative framework for the underlying act or refer to pre-defined standards or

91 Ann K. Buchholtz & Archie B. Carroll (2008), p.41.
92 I am criticizing Carroll’s theory pyramid of corporate social responsibilities. However, I could raise the
same criticism to other theories regarding CSR.
93 Ingenbeek, I. et.al. (2007), p.539.
Examples: Orlitzky, Mare, Schmidt, Frank & Rynes, Sara L. (2003), Corporate social and financial
performance: a meta anlaysis. In: Organ Stud 2003:24(3), p.403-441 (Financial performance); Maignan, I.,
Ferrel, O.C. & Hult, T.M. (1999), Corporate Citizenship: cultural antecedents and business benefits. In:
Journal of Academic Marketing Science 1999:26(4), p.455-469.
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conventions, I can only draw the conclusion that the theories are too narrow for my purpose
to find an answer on the ‘why’-question at the roots of the supply chain.

The question remains how I can answer this ‘why’-question. In my attempt to answer
this question I need to look for a theory that makes an appeal to the role the parties in the
tripartite social contract want to play beyond the institutional framework. I hope to find the
normative framework in Scanlon’s theory of ‘what we owe to each other’. In the following
section I will analyse Scanlon’s theory and determine how that suits my issue at the roots of
the supply chain.

3.3 Responsibility and ‘what we owe to each other’

Scanlon’s theory ‘what we owe to each other’ bases the judgement of the acceptance of an
acts as right on the fact whether the act could be justified to others, and whether others could
not reasonably reject the act. A process of mutual justification determines the degree of
responsibility a moral agent has towards other agents. A tripartite social contract, as
presented in this thesis, cannot hold if we do not consider the relations, which the different
partners have with each other. The existence of relations with other partners in the contract,
suggests a certain interdependence and responsibility between the partners. According to
Scanlon, interdependence between the partners cannot stand alone, but will partly depend
on the judgement and justification of each partner about the actions of other partners.
Scanlon argues that an action can only be judged as being right when the other partners
cannot reasonably reject the action.

There are two other reasons why Scanlon’s theory caught my interest, and I decided
to further explore this theory for my thesis. First, searching for an answer to the ‘why’-
question suggests the search for motivation as to why a corporation would take
responsibility at the roots of the supply chain. This is what I hope to find in the motivational
basis of ‘what we owe to each other’. Scanlon “identifies the motivational basis of ‘what we owe to
each other’ as a desire to act in a way that can be justified to others”.94 Scanlon’s theory will be
helpful to find a proposal and motivation for the responsibilities of corporations towards
indigenous peoples.

Second, Scanlon’s theory ‘what we owe to each other’ is based on the idea that
morality about right and wrong is not so much a system of restraint, which allows us to be
protected against the harmful conduct of others. Scanlon approaches morality about right
and wrong from another angle. He calls morality a system of co-deliberation. Co-deliberation
is based on the interdependence between the contract partners. Each partner needs a certain
level of protection and assistance of others. The contract partners cannot function
independently, otherwise they would not be in the social contract. The need for protection
and assistance is a factor playing a role in determining whether certain principles are
reasonable to reject or accept. Within this system, moral reasoning is a method to work out
principles that “each of us could be asked to employ as a basis for deliberation and accept as a basis of

94 T.M. Scanlon (1998), p.7.



The roots of the supply chain 59

Figure 3.4 – Scanlon’s Responsibility Model
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criticism”.95 This co-deliberation within the social contract, as Scanlon calls it, also suggests
interdependence between the contract partners concerning responsibility.

In the following section, I will further explore Scanlon’s ideas about responsibility
and analyse how this theory can relate to the issue at the roots of the supply chain.

3.3.1 Scanlon’s ideas about responsibility
Scanlon introduces two notions of responsibility. The first he mentions is ‘responsibility as
attributability’. In this type of responsibility, a moral agent cannot only be held responsible
for the act it performed, but also for what it failed to do. However, Scanlon does not say that
the direct relation between an act and a moral agent always means that the agent can be held
responsible for the outcomes of the act. Responsibility as attributability considers whether
the agent has performed the act. A second step to take is whether the person can also be held
morally responsible for the consequences of its act that is what Scanlon calls ‘substantive
responsibility’. This entails that "the judgement of responsibility is based on substantive claims
about what people are required to do for each other".96 For example, when I am doing the dishes
and a plate fell on the floor and broke in pieces, I am responsible for the fact that the plate
falls on the floor and breaks in pieces. However, this does not mean that I am responsible for
the consequences. One can hold me responsible for the consequences when I throw a plate
on the floor on purpose, but somebody might have pushed me and the plate slipped out of
my hands. If this is the case, one can be held responsible for the act in itself, but not for the
consequences.

In short, responsibility as attributability is referring to whether an agent can be given
praise or blame for having acted in a certain way. Whereas substantive responsibility is
about the position a person might take concerning the burdens or obligations resulting from
acting. A person cannot complain about these burdens or obligations, since they result from
his own act and choice to execute this act.97

I will further elaborate on Scanlon’s two notions of responsibility. How these notions
are related is illustrated in figure 3.4. This figure will be the basis for the further exploration
of Scanlon’s responsibility model.

Responsibility as attributability
Being responsible is for Scanlon a matter

of the appropriateness of demanding reasons, it is enough that the attitude in question

be a judgement-sensitive [98] one – that is, one that either directly reflects the agent’s

95 T.M. Scanlon (1998), p.268.
96 T.M. Scanlon (1998), p.248.
97 T.M. Scanlon (1998), p.290.
98 Scanlon argues that his responsibility model is only valid for judgement-sensitive attitudes. He defines
these as “attitudes that an ideally rational person would come to have whenever that person judged there to be
sufficient reasons for them and that would, in an ideally rational person, ‘extinguish’ when that person judged them not
to be supported by reasons of appropriate kind. Hunger is obviously not a judgement-sensitive attitude; the belief is,
and so are fear, anger, admiration, respect, and other evaluative attitudes such as the view that fame is worth seeking.”
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 judgement or is supposed to be governed by it. For this reason, one can be responsible

not only for one’s actions but also for intentions, beliefs, or other attitudes. That is,

one can properly be asked to defend these attitudes according to the canons relevant to

them, and one can be appraised in the light of these canons for the attitudes one

holds.99

The definition suggests that the agent, who executes or fails to execute an act100, is
responsible, in other words, whether the act can be attributed to the moral agent.
Additionally, an act is presupposed to be either praise or blameworthy and an agent can only
be morally responsible for the act when acting voluntarily. Scanlon explains this by an
example. Assume a bank teller handing over a significant amount of money to a bank robber.
The act itself can correctly be attributed to the bank teller, since he is handing over the
money. However, what the bank teller does is not blameworthy, since we assume he is under
pressure of violence and the bank teller does not act voluntarily. The bank teller in this
example is not morally responsible for the act. Obviously, this would be different if the
amount of money were handed over voluntarily to a friend.101

The way in which ‘responsibility as attributability’ is outlined in figure 3.4 would
assume that a moral agent needs to comply with several characteristics about the act, before
the responsibility for the act can be attributed to the person. Important is whether the person
is responsible for performing the act and whether the person is able to morally appraise. I
will now go into these two characteristics in more detail and relate them to the issue at the
roots of the supply chain. For this, we need to bear in mind the actions taken at the roots of
the supply chain as presented in figure 3.5.

We determined that at the roots of the supply chain, corporations only establish a relation
with indigenous peoples after acceptance of the license to operate. In this sense, it is not so

much that we are evaluating an act conducted by corporations, but we are evaluating an act
that they failed to conduct. The act evaluated is whether corporations took notice of the
indigenous community and their rights when submitting and accepting a license to operate
on indigenous land, which they failed to perform.

This means that a judgement-sensitive attitude in some ways is sensitive to a particular kind of judgement.
One can find normative reasoning for judgement-sensitive attitudes. Actions are an expression of
judgement-sensitive attitudes. For actions can only normative reasons give insofar these are intentional, in
the sense of an expression of judgement-sensitive attitudes. (Source: T.M. Scanlon (1998), p.20-21).
99 T.M. Scanlon (1998), p.22.
100 Everywhere where I write that an agents acts in a certain way, can also be read failing to execute an act.
101 T.M. Scanlon (1998), p.279.

Figure 3.5 – Actions at the roots of the supply chain
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Considering the corporation’s position in the tripartite social contract regarding their
support to Nozick’s entitlement theory and his thoughts about self-ownership, it is obvious
that they did not take notice of the indigenous rights. They argue that indigenous peoples
have their free will to negotiate with the government. Therefore the first step in this model:
‘Did the moral agent perform the act (or fail to perform the act)?’ can be answered positively.

However, Scanlon says, that the responsibility can only be attributed to the moral agent, if
the moral agent is also open to moral criticism and moral appraisal. Basis for moral appraisal
is whether the act is or is not performed by the moral agent and reflects a judgement-
sensitive attitude. According to Scanlon “some action can be attributed to an agent in the way that
is required for it to be a basis for moral appraisal”.102 Therefore, he says, whether a moral agent is
responsible for a given act, in the sense that the moral agent performed the act, is only to say
that the act can be taken as a basis for moral appraisal of this moral agent. Moral appraisal
may result in an apportionment of praise or blame for the judgement-sensitive attitude,
which is the basis for the performed act.103

Scanlon puts this as

A [moral agent] is open to moral criticism if he does in fact hold judgement-sensitive

attitudes that are morally objectionable, such as the attitude that he has no reason to

take any account of other people’s interests or the possibility of their being harmed by

his actions. [....] In my [Scanlon’s] view, to say that a person is blameworthy is just to

say that he holds attitudes that are open to moral criticism and have this  kind of

significance [significance for the moral agent’s relations with others].104

There are a few things I would like to highlight, with relevance to my thesis, about the way
in which Scanlon includes moral criticism in his theory.105 An important issue in Scanlon’s
view on moral appraisal is the ability of the agent to reflect on its judgement-sensitive
attitudes and capability of adjusting them. Moral appraisal is considered to be the request on
the moral agent to “reconsider the attitudes expressed in an agent’s action and to modify or
withdraw the attitudes accordingly”.106

Therefore, moral appraisal relies on two prerequisites: (1) it questions the moral
agent’s judgement-sensitive attitudes, since these are open for revisions; and (2) it evaluates
the attitudes of the agent in relation to others.107 Moral appraisal can result in moral criticism.
If so, reasons to object are presented to a moral agent’s judgement-sensitive attitudes. The

102 T.M. Scanlon (1998), p.248.
103 P. King (??), p.7.
104 T.M. Scanlon (2002), p.511.
105 Scanlon reflects on three categories of conditions which makes moral appraisal not applicable on a certain
act. I will only name these here, since I believe these are less relevant within the context of my thesis. (1)
When an act is inappropriately credited to or blamed for (eg. one cannot be held responsible for the remark
somebody else made); (2) When a person’s action or attitude has a causal explanation; and (3) when an act
does not reflect a person’s judgement-sensitive attitude. (Source: Scanlon (1998), p.277-279)
106 R.J. Wallace (2002), p.442-443.
107 T.M. Scanlon (1998), p.287.
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moral agent is called to either reject or revise the attitudes with respect to the reasons
presented.

In figure 3.4 this second step in Scanlon’s model is presented in the question: Is the
moral agent open and able to moral criticism? Since we are evaluating the corporation’s
responsibility at the roots of the supply chain, the question is whether a corporation is open
and able to moral criticism or moral appraisal. Using Scanlon’s yardstick as discussed above.
I do not see any reason why a corporation cannot reassess and readjust its judgement-
sensitive attitudes to not pay attention to indigenous rights at the roots of the supply chain.

Corporations meet both requirements mentioned in the previous paragraph. The
judgement-sensitive attitude of corporations in this is to adhere to Nozick’s entitlement
theory and ideas about self-ownership. In this judgement-sensitive attitude, I assume that the
corporation has to comply with the law (which they argue they do) and that other parties
involved can negotiate their own rights and entitlements. This may result in a violation of
indigenous rights, as shown in some examples in chapter one. Therefore, I call for their
responsibility beyond the national legislation and this calls for reassessment of the
corporations judgement-sensitive attitude. This latter call for reassessment connects to
Scanlon’s second prerequisite: the evaluation of a moral agent’s attitudes in relation to others
(in our case the indigenous peoples). This leaves me with a positive answer to the second
step of Scanlon’s theory on responsibility.

As presented in figure 3.4, there is still one question remaining regarding responsibility as
attributability: Did the moral agent act freely? What does Scanlon mean by this? Scanlon
argues that a moral agent acted for a reason, based on the judgement-sensitive attitude. It can
thus be said that the moral agent acted willingly.108 Scanlon provides the reader with an
example about a person willingly taking drugs (meaning that the person is not willing to
resist his drugs use), and thus argues that the responsibility can be attributed to the agent.
The responsibility can be attributed to the person, even though the person is an addict and
could not act differently. Scanlon argues that the person acts freely or willingly, in the sense
relevant to responsibility as attributability.109

Did the corporation act freely when it neglected to pay attention to the indigenous
community and its rights at the roots of the supply chain? Considering the existence and
availability of international declarations and conventions on indigenous rights (as we saw in
chapter one), I would assume that there is sufficient information and guidelines available to
corporation to act upon any violation at the roots of the supply chain.110 However,
corporations seem to be negligence based on their support of Nozick’s theory.

Above, I assessed the act of not paying attention to indigenous peoples at the roots of the
supply chain against the corporation’s responsibility as attributability. Based on this

108 P. King (??), p.7.
109 T.M. Scanlon (1998), p.291.
110 The consideration whether a corporation can act freely, is from a completely different order and related to
the question whether a corporation can be considered to be a moral agent (see footnote 18, chapter one). This
discussion could be a topic for a thesis in itself. Therefore, I, here, assume that there are no major, external
obstacles to the corporation, which could prevent them from acting freely and willingly.
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assessment I would argue that the responsibility for the act could be attributed to the
corporation. I concluded that the corporation did perform the act, could be open to moral
appraisal and criticism, and acted freely. The positive score on each of the requirements to
attribute the responsibility to the corporation was the basis for this conclusion.

This is also the point where we logically would move to substantive responsibility,
which is mainly concerned with the fact whether a responsibility is sensitive to the choices a
moral agent makes and whether the act cannot be reasonably rejected by others.

Substantive responsibility111

In the example about the drug addict in the previous section, it was argued that the addict
acted freely. However, Scanlon would not argue that the person acted in the sense of
freedom. For example, if the person grew up in an environment where everybody took
drugs, he might not know otherwise. Therefore, he is responsible for taking drugs, in the
sense that it can be attributed to him, however, it may not be appropriate to also make him
bear the consequences of his addiction. When a moral agent is substantively responsible that
implies that, the moral agent also bears the consequences of the act. In other words, the
burden or blame is to be carried by the moral agent. According to Scanlon a moral agent can
only be blamed for an action if and only if the moral agent had the fair opportunity to avoid
the blame or burden by not performing the act (see also figure 3.4).112 In this section, I will
further explore Scanlon’s views on the fair opportunity to avoid an act.

Scanlon bases the fair opportunity to avoid the blame upon two assumptions. First, a
moral agent has the ability to avoid a certain action and to assess relevant reasons why an
action would cause harm to others (the account of moral appraisal). Second, the act is related
to a judgement-sensitive attitude of the moral agent. The latter means, that a moral agent
could choose to revise a judgement-sensitive attitude in a way to cause lesser harm to others.
These two assumptions suggest voluntarism and the existence of alternatives and of choice.
These three components are brought together in Scanlon’s ‘Value of Choice’, which plays a
significant role in Scanlon’s substantive responsibility.

The value of choice account is grounded on linking responsibility to "giving people the
choice". According to this account, "what matters is the value of the opportunity to choose that the
person is presented with".113 In this approach it is assumed that moral agents have different
alternatives to choose from and that they are conscientious about the alternatives. This is
where a vital distinction can be made regarding the fact whether the moral agent can be held
responsible for the outcomes of the act, after having determined that the same moral agent is
responsible for the act itself to occur. The value of choice account is based on the claim that
all known alternatives should be considered and that the best available option should be

111 Since in my thesis I focus on the role of the corporation, I will only consider the substantive responsibility
of the corporation at the roots of the supply chain, based on the actions presented in figure 3.5.
112 T.M. Scanlon (1998), p.272-294.
113 T.M. Scanlon (1998), p.258.
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chosen.114 As Scanlon puts it "a person [moral agent] who could have chosen to avoid a certain
outcome, but who knowingly passed up the choice, cannot complain of the result”.115

In this sense, the value of choice shows the significance that the choices one makes
and the act one performs or fails to perform based on those choices in determining what ‘we
owe to each other’. The value of choice is important because of the determination of the
generic reasons on which the justifiability of moral principles must rely. In our case this
would comprehend that people in general would want to have their value of certain land to
be taken into account in a decision making process. It also calls our attention to the many
different ways in which responses can be important to different contract partners.
Additionally, the value of choice puts emphasis on the importance of conditions other than
the fact of choice itself. This means that the various conditions under which the choice is
made have to be taken into account and it needs to be reviewed whether these conditions
were given the independent value appropriate to them. This has to be considered separately
from the fact of choice itself.116

In our case at the roots of the supply chain, the choices corporations make fit in the choices as
mentioned above. Corporations exercise their own power and their opportunities to obtain a
license to operate and expect the indigenous peoples to do the same. If we look a little closer
to the case, the (instrumental) choice117 lays in the fact that it is for their own good to expand
on the indigenous land. It is probably not as black and white as I present it, but bluntly put, it
will increase their market share and sales and benefit their continuity of resources and
prosperity and welfare of their home society. They might also argue that it will benefit the
(host) country’s economy, which will attract the attention of the welfarist government.
However, by making a choice in favour of themselves, corporations also make an indirect
choice for the indigenous peoples. Their land is taken for the good of the company and the
country. They are deprived of the opportunity to make their own choices. Next to this, based
on the international conventions and declarations, I assume sufficient information and
alternatives available to deliberately make other choices.

We are now one step on the way to assign substantive responsibility to corporations
at the roots of the supply chain. Only one more step to take. This is the step where Scanlon’s
‘what we owe to each other’ comes in. Why would the other contract partners would
reasonably approve or reject the corporation’s negligence of the indigenous community and

114 According to Scanlon this could be part of his contractualist approach. Meaning that the option chosen
and principles permitting this option should not be reasonably rejected by any of the stakeholders (Source:
T.M. Scanlon, 1998, pp.4).
115 T.M. Scanlon (1998), p.259.
116 T.M. Scanlon (1998), p.261-263
117 Scanlon presents different reasons for wanting to have a choice. One could want to have a choice because
the choice is instrumental to that person’s future enjoyment (instrumental choice). However, one could also
make a choice, because of for example cultural reasons. For example in societies where it is the norm that
you choose your own area of study, students have a reason for choosing their own study (symbolic choice).
A choice may also represent a person’s taste or preference (representative choice). Any of these choices
represents an agent’s reasons for having that choice and give the agent a certain power and opportunities.
Without further reason, Scanlon assumes that this also brings people in a position to formulate generic
grounds for either rejecting or accepting proposed moral principles. (Source: T.M. Scanlon (1998), p.252-255)
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their rights at the roots of the supply chain? To be able to answer this question, we need a
better understanding of Scanlon’s contractualism theory and the process of how contract
partners can approve or reject an act.

3.3.2 Scanlon’s Contractualism118

What attracts Scanlon in the social contract tradition is a, somehow, shared willingness to
modify our private demands in ways so that a basis of justification can be found which can
also be accepted by others, since they also have their reasons to accept central elements in
this social contract and have an interest in a shared outcome. He argues that the act itself is
not deemed unreasonable or reasonable; instead, he considers unreasonableness or
reasonableness as a feature of the rejection or acceptance of the principles that lay down to
the act.119 However, at the same time he feels that traditional social contract theories are too
narrow and too limited to the justice that has particularly to do with social institutions. He
attempts to approach the social contract from the perspective of what our responsibilities120

are to other people121. Scanlon claims that his version of contractualism provides the
normative basis for the morality of right and wrong, but also provides a general
characterization of its content. It is this latter argument, which makes his version of
contractualism distinct from other social contract theories and attractive to the case in my
thesis, since I am still aiming to answer the ‘why’-question.122

Scanlon’s contractualism is based on the assumption that the contract partners all share a
certain interest in a certain outcome. The act leading to this outcome therefore needs to be
evaluated as an act that can reasonably not be rejected by any contract partners. Therefore,
the contract partners evaluate the principles underlying the reason for a certain act. Positive
evaluation results in a justifiable reason(s) to perform the act. This is what Scanlon refers to
as the reasonableness of an act. The example in box 3.1 illustrates that reasonableness seems
to refer to our basics of moral thinking; reasonableness seems to “underlie and guide our
ordinary thinking about right and wrong”.123 The agent can perform the act, which will lead
to the outcome in which all partners have a certain interest.
This assumes that Scanlon’s social contract advocates that all contract partners have a
direct reason to be concerned about other partner’s point of views, since all contract
partners are to find common principles all partners have reason to accept. If one of the
contract partners does not agree with the common principles, there is not a reason to
accept the act. This is what Scanlon refers to as the idea of justifiability to others

118 I assume, based on the previous section, that a moral agent considered in this section to be responsible as
attributable. Therefore I assume the moral agent considered to be able to evaluate and reassess its
judgement-sensitive attitude and readjust this attitude and to capable of moral appraisal.
119 T.M. Scanlon (1998), p.5 & T. Metz (2002), p.300.
120 Scanlon himself calls these duties, however I will use the notion responsibilities as this lies in the line of
the terminology used in my thesis.
121 According to Scanlon this includes the more traditional moral prohibitions against harming, killing,
coercion and deception (Source: T.M. Scanlon (1998), p.6)
122 T.M. Scanlon (1998), p.189.
123 T.M. Scanlon (1998), p.191-195.
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which in my [Scanlon’s] view provides the normative basis of right and wrong, does

not move us only, or primarily, in this way, as a reason for specific actions. It also,

and more commonly, shapes our thinking about when other more specific reasons –

such as avoiding harm to others – are relevant, or even compelling grounds for action.

[...]

A concern with the justifiability of our actions to others is of great significance

for our relations with each of them, and is a crucial part of specific relations. [...]

The value of justifiability to others is the unifying idea underlying that part of

morality that has to do with our duties [responsibilities] to others.124

In short, Scanlon refers to two issues concerning the reasonableness of an act. First, he argues
that it is not the act itself, but the underlying reasons and principles, which make the act
reasonable. The second is that the underlying reasons and principles should be justifiable by
other partners in the social contract. These two notions deserve a little more attention to be
able to fully endorse Scanlon’s theory.

In this context, Scanlon argues that an act is based on reasons in favour of performing
the act. According to Scanlon what is important is whether it is a good reason. He defines a
good reason as “a consideration that really counts in favour of the issue in question”. This
means that he assumes that there is a certain issue for which a certain standard normative
sense can be asked for or offered. According to Scanlon this includes most attitudes of
rational agents125 like beliefs, intentions, hopes, fears and attitudes such as admiration,
respect, contempt and indignation.126,127,128

With the use of the notion ‘reasonableness’ Scanlon assumes that actions are not just
right or wrong, we do have some idea why they are right or wrong. Underlying this vague
idea of something being right or wrong, Scanlon defines the principles as the general
conclusions about the status of different kinds of reasons underlying a certain action.
Principles may rule out certain reasons for certain actions. At the same time, he argues that
these principles might differ in different contexts or cultures. Therefore, these principles
leave wide room for interpretation and judgement. He explains this argument with an
example about ‘taking of human life’. Killing a person is in many cultures judged as wrong.
However, ‘taking of human life’ could be interpreted in many ways, for example, brute
murder, euthanasia, abortion, death penalty. Globally, there are many differences with a

124 T.M. Scanlon (2003), p.160.
125 Scanlon defines a ration agent as “one that has the capacity to recognize, assess, and be moved by reasons, and
hence to have judgement-sensitive attitudes”. (Source: T.M. Scanlon (1998), p.23)
126 Scanlon excludes feelings such as hunger, tiredness or distraction. He argues that these states influence
our judgement. When one is tired nothing might be worth doing, however this is not based on judgement
but rather on the tired feelings. (Source: T.M. Scanlon (1998), p.20)
127 T.M. Scanlon (1998), p.18-21.
128 The range of attitudes is not unlimited. The attitudes included always come within the range of
judgement-sensitive attitudes.
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wide variety of underlying reasons and
principles to how these acts are justified or not
justified.129

An important step Scanlon makes in his
theory is to define principles and reasons,
which lead to an action that is justifiable to
others on grounds that they cannot reasonably
reject. How to decide on the reasons we have
and how to judge these reasons for being
correct or incorrect? The easy way is to
consider whether the reason for doing
something advances a certain aim or purpose.
The question remains: whether the aim or
purpose is worthwhile striving for.

This model seems to allow for
individual judgement of consideration,
reasons, and acts. Scanlon argues that this
general model for reflecting upon
considerations and reasons, gives us a
reasoning in which we have confidence and
assures reliable intersubjective standards. As
how Wallace puts it “those commitments that
survive this process of critical reflection,
earning the confidence not only of the agent
but of others who undertake to reflect about
the matter, can be considered to be correct or
true judgements about what is the case”.130

Prerequisite for this is that they share
the same concern. This is concerned with those
directly affected by the act or those who are owed justification. This includes the contract
partners who can reasonably reject the principle. This perspective is broader since a
consideration whether a certain act can be accepted or rejected, does not only evaluate the
consequences of the particular action, but also considers the general performance or non-
performance of such actions in general and the other implications this might have. In a
particular isolated circumstance an action does not necessarily to be nonperforming,
however, if the action would be widespread the effects might be undesirable. For example,
the effect of my individual consumption does not affect the environment significantly.
However, since I am not the only one with this consumption pattern, it does affect the
environment badly.131

129 T.M. Scanlon (1998), p.197-202.
130 R.J. Wallace (2002), p.432-433.
131 T.M. Scanlon (1998), p.202-206.

Suppose: “a population in a country is

negotiating about water rights, there is one

landowner who controls most of the water in

the vicinity. He can do as he pleases, and what

he chooses to do will largely determine the

outcome of the negotiations. Suppose also that

while he is not ungenerous, he is extremely

irritable and does not like to have the

legitimacy of his position questioned. In such a

situation, it would not be unreasonable for the

population to maintain that each person is

entitled to at least a minimum supply of water,

and to reject any principle of allocation which

does not guarantee this. But it might not be

rational to make this claim or to reject such

principles, since this is very likely to enrage the

large landholder and lead to an outcome that is

worse for almost everyone. Moreover, it is

natural to say that it would be unreasonable of

the large landholder to reject our request for

principle guaranteeing minimum water rights.”

(Source: T.M. Scanlon (1998), p.192;
my emphasis)

Box 3.1 – Reasonableness versus rationality
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We saw how an act could be judged right or wrong based upon the reason to do the
act. However, that is not all Scanlon argues. He also promotes to base the right- or
wrongness of an act by finding principles or reasons that others could not reasonably reject;
insofar as they too have the same aim. This brings me back to the question I raised earlier:
whether a corporation is also substantively responsible at the roots of the supply chain. I will
put this question in the light whether other contract partners can reasonably approve or
reject the reasons to the act. This in line with Scanlon’s argument

an act is wrong if and only if any principle that permitted it would be one that could

reasonably be rejected by people with the motivation by any principle that such people

could not reasonably reject.132

In the following section, I will attempt to answer the questions whether a corporation is
substantively responsible by combining Scanlon’s contractualism and his ideas about
substantive responsibility. This step will be crucial in answering the ‘why’-question. If the
corporation is substantive responsible, it has to bear the consequences of its act. Additionally,
being substantively responsible implies that the corporation could have chosen alternatives.

3.4 Scanlon’s contractualism, a basis for the MNC’s substantive
responsibility concerning indigenous rights?

Corporations tend to make the rights of indigenous peoples subordinate to their desire to
expand and grow. Considering Scanlon’s contractualism, it is interesting to consider whether
in his sense, the indigenous rights could be made subordinate. Since in the contract as
presented by Scanlon, all involved parties need to be able to justify the act. Considering the
tripartite social contract, there are to be three parties affected by the outcome of the act:
negligence of corporations for the rights of indigenous peoples at the root of the supply
chain. Up to now, this has worked in favour of two of the three parties, the corporation, and
the government. Each having their own reason why they are in favour of the corporation’s
operation, for which it is requesting a license to operate.

However, in the case where indigenous rights are violated when the government
issues the license to operate and the corporation accepts it, the indigenous peoples might
have ground to reasonably reject the principles and reasons. They will base their rejection on
their reason to pursue their rights to live and work on their land. They might argue that their
customary, cultural and land rights are bound to the land at stake and are requesting for
justice at the roots of the supply chain.

In this case, Scanlon would argue that since there is no consensus about the reasons
underlying the act, it could be reasonably rejected. According to Scanlon, corporations
should want to be caught in a social contract where their license to operate cannot reasonably
be rejected. However, I doubt whether this is a persuasive argument for corporations and

132 T.M. Scanlon (1998), p.4.
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whether this will be sufficient to answer the ‘why’-question. The basis for this answer is what
makes that the critics of the indigenous peoples are reasonable. This is where I have to bring
back Rawls’ Theory of Justice into my reasoning. As I argued in chapter two, it is essential to
do justice at the roots of the supply chain, to come to a social contract where the act cannot
reasonably be rejected. This would be a basis to the answer on the ‘why’-question.

To come up with an answer on the ‘why’-question, I will merge some ideas of Rawls and
Scanlon. I realise that by doing this, that this will be based on some interpretation my side.
However, this seems to be inevitable to me, if I want to answer the ‘why’-question. Why then
are corporations substantively responsible at the roots of the supply chain?

To be substantively responsible takes two things. First, the moral agent needs to have
a fair opportunity to choose from alternatives (which we evaluated before). Second,
substantive responsibility reflects ‘what we owe to each other’. This implies that the moral
agent could avoid harm to others.

For the case at the roots of the supply chain, it seems that corporations do have a fair
opportunity to choose: they can either consider or not consider the effects on indigenous
peoples. If they choose to consider the position of indigenous peoples, this also means that
they also need to consider what to do with the results of this evaluation. This will be subject
to analysis in chapter four.

With regards to ‘what we owe to each other’, we need to consider whether one of the
contract partners could reasonably reject the act, because Scanlon argues that an act is only
justifiable if it cannot reasonably be rejected by any of the contract partners. I argued that if
corporations would not take responsibility for the indigenous peoples that would make their
rights subordinate to the desire to expand and increase or maintain the profitability. To me it
seems very unlikely that indigenous peoples would sacrifice their customary, cultural and
land rights only for the sake of the company’s benefit (or the country’s quantitative welfare).
Therefore, two reasons why the indigenous peoples could reasonably reject the act at the
roots of the supply chain will be presented below.

First, I would argue in favour of Rawls’ equality and difference principle (and pull
this out of the joints of the institutional framework). Rawls links the idea of justice to an
equal share of social primary goods. In the situation at the roots of the supply chain the
government and corporation take a distinct position from Rawls’ equality principle. The
government adheres to the moral position that benefits the highest quantitative well-being
and welfare. Corporations argue that all contract partners are free to relate with any other
partner in the contract and negotiate in their own benefit. However, the inequality comes in
when we consider the unequal availability and accessibility of financial, human and
information resources to corporations and indigenous peoples (see also section 1.2). In
chapter one, it was argued that indigenous peoples do not have sufficient resources to
counterbalance the resources of corporations in the negotiations at the roots of the supply
chain. In relation to this, Scanlon also argues that, in cases in which contract partners are in
competition for certain goods, the fairness of that competition, and its likely outcomes,
depend on the relative starting position of the contract partners.133 If we relate this to the

133 T.M. Scanlon (2009), p.17.
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context of the indigenous peoples, where they are thought to be historically marginalized
communities, it can be debated whether there is an equal opportunity for the indigenous
peoples in the social contract.

This is also linked to his difference principle, in which Rawls argues that in case of
unequal share, the least advantaged benefit the most.134 Neither the welfarist approach nor
the corporation’s market principle matches the difference principle. Based on this argument,
the rejection of the act at the roots of the supply chain by the indigenous peoples can be
justified.

Second, when corporations accept the license to operate and violate the indigenous
rights by doing so, they do not only take a decision for themselves. Indigenous peoples are
affected by that decision significantly: their subsistence activities are at stake as well as their
sacred sites and other cultural and customary issues might arise. Scanlon objects to the idea
that inequality (which is the case in tripartite social contract, as we saw in chapter two) leads
to an unacceptable degree of control of one partner in the social contract over the other
partner, which is the case in this particular tripartite social contract. He makes it concrete by
saying “unequal economic power may also put some in a position to enforce unfair terms of trade on
others, who have fewer options”.135 According to Scanlon any inequality that gives power to
enforce terms over other partners can be rejected, even if the enforced terms might strive for
more equality.

In conclusion, corporations can be considered substantively responsible, because they
met both criteria for being substantively responsible. They had a fair opportunity to choose
an alternative and the act they performed could be reasonably rejected for reasons I
mentioned above.

At the beginning of this section, I argued that there would be ground for indigenous peoples
to reject the corporation’s act. This has been the line throughout this section. The main
reasons for this rejection were the contradiction with Rawls’ equality and difference
principle, which entails that we should strive for equal distribution within the social contract.
If the equality is in question, then the least well off should benefit from the inequality.
However, as long as corporations hide behind Nozick’s self-ownership argument, the benefit
will be distributed to the party with the position to best negotiate its rights and benefits and
inequality will and enforcement of power of one partner over the other will remain and may
be even become greater. This is what I regard as the answer to the ‘why’-question.

With no doubt, corporations will bring up their defence for the use of Scanlon in my
argument and to Scanlon’s theory itself. I will already take the opportunity to explore a few
of their possible arguments in their defence in the following section.

134 W. Kymlicka (2002), p.55-56.
135 T.M. Scanlon (2009), p.8-9.
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3.4.1 The corporation’s defence
A first possible defence was brought up by Metz. In the market arena in which corporations
are operating, there will always be moral agents with their reasons to reject the principle to
an act. Since in Scanlon’s theory “an act is wrong insofar as it would be forbidden by a principle
that could not be reasonably rejected”136; corporations could possibly fear to never be able to
come to an agreement in a social contract. Scanlon leaves it open to the contract partners, to
negotiate these principles, without providing certain degrees to which a principle could not
be reasonably rejected. Metz already offers a response himself and argues to broaden the
negotiation in the social contract. He proposes to also add an account for the considerations
whether principles permitting the act could reasonably be rejected.137 In this sense, this does
not only allow for a review of the reasons for rejection of the indigenous peoples, but also for
considerations of the reasons why corporations feel the act should be permitted. In the case
at the roots of the supply chain, I brought back Rawls into the reasoning. I used his theory as
an underlying argument why the principle could reasonably be rejected by the indigenous
peoples, to avoid the arbitrariness as brought up by Metz.

Second, corporations could argue that Scanlon fails to determine to what extent a moral
agent has to bear the consequences. This implies that a little mistake may end up in a drama
for the moral agent when bearing significant consequences. This could have substantial
consequences for the corporation and its internal and external stakeholders. Scanlon argues
that it is not a good thing for the moral agent to suffer, but that if the moral agent suffers
from the burden it is less bad than for someone who had no choice in the matter.
Additionally, others may have reasons to treat the moral agent differently, because as he says
“the choices people [or moral agents] have made, and the opportunities they have had to choose, shape
what they owe to others and what others owe to them”.138 Scanlon actually says, that it is not a
purpose to make the acting moral agent suffer, but if that happens, than the moral agent has
to bear the consequences. This indeed leaves room for the degree of suffering. Although,
Scanlon does not promote to make the other suffer, he argues that the attitude – “that [a moral
agent] has no reason to take any account of other [agent’s] interests or the possibility of their being
harmed by his actions” – in itself cannot hold. Such attitude would disregard and stand in a
moral agent’s way to response appropriately to other people’s values as ends in
themselves.139

One might argue that a corporation does not seem to be free to choose, as discussed in the
sense of responsibility as attributability. Considering the reasons for the corporation to apply
for a license to operate on indigenous land, they could be under pressure of the shareholders
concerning the profitability of the corporation and under pressure of consumers or other
buyers concerning the growing demand in the market. Would this than imply that
corporations cannot be held substantively responsible for their act and not have to bear the

136 T. Metz (2002), p.282.
137 T. Metz (2002), p.282.
138 T.M. Scanlon (1998), p.294.
139 T.M. Scanlon (2002), p.511.
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consequences of their decision? If that is so, they could indeed freely exploit their license to
operate, as is the current practice.

Within the scope of this thesis, it is impossible to argue in favour or against the
statement that corporations cannot act freely because of their relation with stakeholders.140

For now I assume to ascribe substantive responsibility to corporations for their application
and acceptance of the license to operate on indigenous land. In the above reasoning to obtain
a license to operate, the rights of the indigenous peoples seem to be subordinate to the desire
to expand and become more profitable. Carroll indeed considers a pyramid of corporate
responsibilities, of which the economic responsibility is the base of the pyramid. Carroll fails
to assume a balance between the four responsibilities he considers, but rather puts them in a
hierarchy of the pyramid of CSR. The balance between economic and ethical responsibilities
is indeed perceived as a challenge in any formulation of a corporation’s CSR-policy. In
chapter four, we will formulate different positions a corporation can take. In line with this I
would argue that the three reasons for acting at the roots of the supply chain are valid,
however the corporation still has a choice to what extend these are valid, to what extend
does the corporation want to expand and to what extend does it want to sacrifice indigenous
land for the operation. From my point of view, this is where the basis for the substantive
responsibility of the corporation lies.

Corporations could indeed find valid points to oppose to Scanlon’s theory, my use of the
theory and about being substantive responsible for the act at the roots of the supply chain. In
the following chapter we will see that the corporation’s position at the roots of the supply
chain also determines the success of the process at the roots of the supply chain with regards
to the three responsiveness models I will present.

3.5 Conclusion: from responsibility to responsiveness

In this chapter, I analysed the question “why corporations should take moral responsibility
at the roots of the supply chain”. Although the CSR-theories are valuable (which we will also
see in the next chapter), for the answer to this ‘why’-question, as how I called it, I argued
them to be too narrow. I did so, based on the normative framework I was looking for and
which was not provided for by these theories.

In Scanlon’s theory, a basis was found to go into more depth in the corporation’s
responsibility beyond the institutional framework. Scanlon discusses two types of
responsibilities. The first is ‘responsibility as attributability’, which means that an act can be
attributed to the moral agent and form a basis for moral appraisal. I concluded that indeed a
corporation is responsible in the sense of ‘responsibility as attributability’ for their negligence
to not pay attention to the indigenous rights at the roots of the supply chain.

The remainder of the chapter was devoted to the question whether corporations
would then be substantive responsible and why they would take responsibility for the

140 In chapter one, footnote 18, I assumed corporations to be moral agents. Because of this assumption, I will
leave the fundamental discussion whether corporations are free to act for some other time.
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indigenous rights. According to Scanlon, a moral agent is substantive responsible if the
moral agent had a fair opportunity to avoid the act and when the act cannot be reasonably
rejected by another contract partner. I concluded that indeed corporations have a fair
opportunity to make choices at the roots of the supply chain and to choose an alternative.
From this the conclusion was drawn that corporations should take responsibility, because
they now had to bear the consequences of their act. With regards to ‘what we owe to each
other’, this was determined based on the fact whether others could reasonably reject an act. I
concluded that indigenous peoples would reject the act at the roots of the supply chain based
on Rawls’ equality and difference principle, since equality was at stake and the unequal
distribution did not benefit the least well off, but the strongest. All in all, corporations ought
to take responsibility at the roots of the supply chain, because indigenous peoples had valid
reasons to reasonably reject the act of the corporation.

Now I assigned moral responsibility to corporations, the most important step to take
is to put the responsibility into practice and transform this into actions. This is what is called
responsiveness. This will be made more concrete in the following chapter.



CHAPTER

4
How can MNCs make their moral
responsibilities operational?

Chapter 4 in a nutshell
In this chapter I will present a continuum of possible responses of corporations to the issue at the roots of
the supply chain. I will present three possible models on this continuum from no response through
reactive response to proactive response. Each model will be evaluated against Rawls’ and Scanlon’s
theory, and also from a business and indigenous perspective.

4.1 Responsiveness in the Corporate Performance Model

The previous two chapters laid a foundation for the
idea of ‘responsiveness’, which I will discuss in this
chapter. Responsibility is often considered to be little
action-oriented. Responsiveness is the translation of
‘having responsibility for something’ into action. 141 I
will approach the responsiveness to the issue at the
roots of the supply chain from a generic angle. For
this, I will propose a continuum from no response to a
reactive attitude to a proactive attitude with regards to
the actions at the roots of the supply chain as
presented in figure 3.5. In this chapter I will discuss
three possible models on this range from no response
to proactive response. I will evaluate each model
based on the ethical reasoning in the previous two
chapters.

From experience I know that corporations like
to have the consequences of the models translated to

their practical situations. Therefore, I will make a first start in translating my findings to day-
to-day practice. I also aim to provide some guidance to corporations and others on the
translation of equality and responsibility to the actual situations at the roots of the supply

141 A.B. Carroll (1979), p.501-502.

Figure 4.1 – Carroll’s model applied
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chain. Before I can continue with introducing the continuum and models, I will elaborate on
the methodology used for these models in the following section. I need to emphasize that the
corporation will be the starting point in this chapter, as it was in the previous chapters, this
will be reflected in the evaluations and comments made on the models.

4.2 Modelling

When it comes to putting something into action, the degree of action is dependent on the
moral agent. Responsiveness, therefore, can be positioned on a continuum, which can range
from no response at all, through reactive responses to proactive responses. The first end of
the continuum, a situation in which nothing is done, is reflected in the first model I present.
The other end of the continuum represents a situation in which proactively all parties in the
tripartite social contract are explicitly involved throughout the process at the roots of the
supply chain. In between these extremes I will present a possible reactive model. Each of
these models will be discussed and held against a moral and practical light.

It is unfortunate that I can only present an outline of the three models, as a more in
depth presentation requires additional research and field work. Nevertheless, I hope that
these models will contribute to the ongoing discussions about indigenous rights at the roots
of the supply chain.

4.2.1 Methodology and evaluation
The bases for each model are the five phases at the roots of the supply chain, which starts at
the initial initiation of the plans by the corporation and ends at the implementation of the
operation. For each of the phases I will determine which contract partners are involved and
in which relation to each other. The evaluation of the models will be based on the explicit or
physical relations and level of involvement of each partner in the tripartite social contract.

The three proposed models will be evaluated against the moral theories as presented
in the previous two chapters. This evaluation will be based upon Rawls’ equality and
difference principle and Scanlon’s ideas about substantive responsibility. The evaluation of
the models against Rawls’ Theory of Justice will be twofold. First the process of negotiation
will be assessed based upon Rawls’ assumptions with regards to the original position, being
that every party in the original position is equal and has a fair opportunity. Second, it will be
assessed whether Rawls’ principles of justice – equal right to basic liberties, opportunities
and resources, and the unequal distribution benefits the least well off – are respected by the
model.

For the evaluation against Scanlon’s theory, I have to start by assuming that the
responsibility for the act at the roots of the supply chain can be attributed to corporations in
each model. In chapter three I argued that each step with regard to ‘responsibility as
attributability’, as presented in figure 3.4, can be answered positively, therefore, I will not
reflect on this part of Scanlon’s responsibility model in this chapter.
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In this chapter, I will focus on the substantive responsibility and the acceptance of the
act at the roots of the supply chain in the evaluation of the models. For each model I will
evaluate whether the principles to the act could reasonably be rejected by others and also
whether there has not been an unacceptable degree of control of one partner over the other.

The models will also be tested against a business and indigenous perspective. This
evaluation, in contrast, will be based upon an evaluation of the indigenous rights at stake
and issues important to the corporation with regards to their position in the business arena,
the so-called business case. I identified six indicators: three from the indigenous peoples’
point of view and three from the business point of view. I will summarize each below. Each
has already directly or indirectly been addressed in the previous chapters.

The evaluation of the model with regards to the case of the indigenous peoples will be based
on the following three criteria:

1. The degree of Protection of the Indigenous Peoples’ cultural, customary and
land rights;

2. The degree of participation;
3. The degree of Free, Prior and Informed Consent.

In this thesis I referred to indigenous rights as to be the issue at stake at the roots of the
supply chain. The indigenous rights will be the basis for my evaluation of the model from an
indigenous perspective, this implies that I will evaluate whether it is possible to protect the
indigenous cultural, customary and land rights within the models. The only way to protect
indigenous rights is to understand the culture and customs of the indigenous peoples and
the meaning of their land for them. This requires actual involvement and participation of
indigenous peoples at the roots of the supply chain. This will be my second indicator for
evaluation.

The third indicator for evaluation is the
level of implementation of the principle of ‘free,
prior, and informed consent’ (FPIC). With
regards to indigenous peoples, the UN defines
FPIC  as  “a decision-making process that is free of
manipulation or coercion, made before proposed
activities take place, is based on a full understanding
of the issues and ultimately involves saying ‘yes’ or
‘no’ to the proposal. … .  The  right  to  FPIC  is
considered one of the key rights in the bundles of
rights claimed by Indigenous Peoples”.142

FPIC is a process that will only
contribute to the consent of indigenous peoples
if very well thought through and if the peoples are involved from the start of the decision-
making process. FPIC in the most pure form and how it is meant to be executed implies that
affected indigenous communities are identified and dealt with fairly from the very

142 UN Secretariat of the Permanent Forum on Indigenous Issues (SPFII) (accessed 13 July 2009)

The principles of Free, Prior and Informed

Consent with regards to Indigenous Peoples:

Free – Not Manipulated

Prior – Before a decision is made

Informed – Full information regarding benefits

and impacts

Consent – Agreement based on process that

respects community based decision-processes

(Source: V Weitzner (2007))

Box 4.1 – Principles FPIC
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conception of the project. This also entails that a ‘no’ to the project by indigenous peoples is
to be accepted. However, a lack of FPIC leads to misunderstanding, undercurrent feelings of
the indigenous peoples of not being understood or heard in the process, and to
miscommunication. In the longer term, these undercurrent feelings might undermine the
relationship between the corporation and the community and also the position of the MNC
within the community.143,144

The models will also be evaluated from a business perspective, the so-called business case of
each model. In section 3.2.1, I parked the CSR-theories; however, I indicated their relevance
in the evaluation of the models to be discussed in this chapter. Many CSR-theories are based
upon the business case in favour of implementing CSR-policies. Therefore, I will evaluate the
three models against the following three criteria, which are of the company’s concern:

1. The degree of minimisation of risk (Risk management);
2. The degree of impact on the social acceptance of the operation;145

3. The degree of access to capital.
These criteria need some explanation before I can apply them on the models. Regarding the
first criteria, risk management, I will limit my analysis to two major risks which are of
concern for almost all corporations. First, reputational risk is on every company’s agenda.
Reputation is the basis for how stakeholders are likely to behave toward the corporation. It
for example may influence the consumers’ willingness to buy a corporation’s products. And
other external stakeholders like media and press might pressure attention to the corporation,
which is out of hand of the corporation and may have a positive, but also negative impact on
the corporation’s reputation. Reputational gains may improve the corporation’s
opportunities to attract resources, enhance its performance and positively influence buyer’s
behaviour.146 Responsible behaviour in the social arena of corporations contributes to a
positive reputation. Whereas rebuilding corporate or brand imagine may take years.147 An
increasing public/consumer and buyer awareness about responsible behaviour may affect the
corporation’s reputation. Violation of indigenous rights as a responsibility issue in the

143 M. Colchester (2005)
144 As a measure of protection FPIC-principles were included in the Declarations and Conventions. The issue
of FPIC is interwoven in the entire UN Declaration on the Rights of Indigenous Peoples. A definition is
given. What is missing is a clear guideline and manual. Considering the example on nickel in the Philippines
in box 1.5, it ends with the phrase: "many were asked to sign an attendance sheet, and found out later it was a letter
supporting the proposed HPP project." Is this a matter that the corporations wanted to mislead the people or is
this a matter of a difference in interpretation. Could the participants have read the introduction to the sheet?
Could they, through the introduction, have known that they would sign for supporting the project? Do the
participants interpret what is said in the way how it is meant by the corporation? The way to practice FPIC
seems to be arbitrary. (Source: United Nations Permanent Forum on Indigenous Issues, New York, 17-19
January 2005 and Antoanella-Iulia Motoc and the Tebtebba Foundation (21 June 2005), Standard-setting:
legal commentary on the concept of free, prior and informed consent, UN Document
E/CN.4/Sub.2/AC.4/2005/2)
145 Often this is referred to as the social license to operate, meaning the “unwritten authority to do business that
is granted by a company’s stakeholders at large”. (Source: Arthur D. Little Ltd., 2003). Since I defined the license
to operate from a legal point of view I will use the notion ‘social acceptance’ instead in the definition of the
evaluation criteria.
146 M. Testo (2008), p.3.
147 Arthur D. Little Ltd. (2003)
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supply chain, could lead to a negative effect on the corporation’s reputation.148 The second
risk, I will address is the risk of conflict with indigenous peoples. Conflicts might lead to the
delay of the start up and in that sense cause losses to the corporation’s operation. Next to
that, a good relation with direct stakeholders, in our case the indigenous peoples, is
inevitably the basis of a profitable operation.149 This also relates to the following indicator.

Poor performance on indigenous rights may result in declining community and
government confidence in the corporation’s operation. This could endanger the social
acceptance of the operation, but also lead to increasing operational costs and delays.150

Currently, this issue becomes more apparent, because of the increasing support of
indigenous rights and their increasing ability to fight the violation of these rights. Obviously,
this may also be linked to the risk management indicator. However, I would consider this a
separate indicator. A good relation with the direct stakeholders has a wider perspective then
only risk management. It also comprehends the attitudes and perceptions of the stakeholders
towards the company and their trust in the operation. A positive relationship with the direct
stakeholders, in our case the indigenous peoples, may benefit business operations directly.

Third, investors are increasingly considering a company’s social and environmental
performance. They argue that a good performance on these indicators contributes to better
financial performance and improves the competitiveness in the market. 151 Good governance
at the roots of the supply chain, as part of the CSR-strategy, will contribute to the
opportunity to widen their access to capital. Especially if capital is required for the operation
at stake.

Now I have discussed the basic indicators for the evaluation of the models, it is time to move
to the models. In the following three paragraphs I will evaluate each model separately.
Starting with Model A, a model where no response is given to the issue at the roots of the
supply chain. From this model I will move to Model B, this model is based on a reactive
response. In the last model I will present, indigenous peoples are highly involved in the
process, even before the corporation applies for the license.

4.2.2 Model A: no response
The non response model is based on the situation I presented in chapter one: the initial issue
at the roots of the supply chain.

Figure 4.2 expresses a situation in which the corporation submits a request for a
license to operate to the government. The government initiates the negotiations with the
indigenous peoples, who might even not be aware of the corporation’s application to operate
on their land yet. This model focuses on the physical relations between the government and
the indigenous peoples and the government and the corporation. The negotiations in this
model are based upon the distinct moral positions each partner takes in the tripartite social

148 Centre for Australian Ethical Research et.al. (2009).
149 T. Goulbourne (2003), p.8.
150 Centre for Australian Ethical Research et.al. (2007).
151 Arthur D. Little Ltd. (2003)
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contract. Whereas the indigenous peoples are demanding for respect of their culture; we saw
that the government will be attached to a welfarist approach, striving for the quantitative
maximum for the country’s welfare.

At the same time the government is negotiating with the corporation, which brings
much more resources and benefits than the indigenous community could ever bring.
Although, the corporation’s and government’s moral position in the tripartite social contract
are distinct, it seems that the interests of the corporation and government are relatively easy
to match. The corporation contributes to the quantitative (in the sense of economic)
development of the country’s welfare when starting the operation. At the same time, starting
the operation also meets the corporation’s desire to increase production to be able to play
into the growing demand in the market. Based on the moral position the corporation takes,
they complied with legal local rules and so did the indigenous peoples. The self-ownership
principle implied that the indigenous peoples were considered free to ask for support in the
negotiations with the government. Within the scope of this model corporations consider
concerns about the indigenous peoples to be outside their direct responsibility.

When the negotiations result in the issuance of a license as well as the acceptance of
the license, this is a single relation between the government and the corporation. The start of
the operation often marks the first contacts between the indigenous peoples and the
corporation.

Ethical evaluation
This non-response model represents a copy of the process at the roots of the supply chain I
presented in chapter one and analysed in chapter two and three. In this situation the
corporation relates itself to the most obvious partner: the government; as the government is
the party in the contract issuing the license. Legally, there are no objections to this approach,
since the corporation and, assumingly, the government comply with the national constitution
and legislation. Ethically, there is more to the relations in the contract than only the physical
relations based upon legal processes.

Considering the negotiation process in this model, I would argue that there is no
equal negotiation between the three contract partners. The two dominant partners in this
model, the government and cooperation, both take a moral position which is not in favour of

Figure 4.2 – Model A
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equality and fair opportunity at the roots of the supply chain. The government adheres to
moral position that benefits the highest possible quantifiable well-being. The corporation on
the other hand, argues that each party in the contract has its free will and is free to relate
with other parties to negotiate their position and the outcome. Corporations themselves do
the same. What may be debated is whether indigenous peoples have the material and
immaterial ability and resources to take an equal position in the negotiation process. Since
they are often marginalised groups, they might already face inequalities from the start. The
indigenous peoples do not have an equal position and fair and equal opportunity at the roots
of the supply chain when this model is put into practice. Therefore, this model does not
respect equality as how Rawls it has meant in the original position.

The question is whether inequality in the original position could lead to respecting
the two principles Rawls’ presents for distributive justice. In this model, the government and
corporation take such a distinct position from Rawls’ equality principle, which makes me
doubt whether their positions will lead to equal distribution of liberty, opportunity and
resources at the roots of the supply chain. Their positions might even advocate the opposite.
From the positions discussed above, I do not believe that the position taken by corporation
and government, leads to respecting Rawls’ first principle of equal distribution.

In the same sense, the second principle may be jeopardized. The second principle
implies that in case of inequality at the roots of the supply chain, the least well off (the
indigenous peoples) should benefit from the inequality; neither the welfarist approach nor
the entitlement theory matches this difference principle. For the first the quantitative
maximum welfare is the goal and for the latter fair distribution based on legal entitlement
and self-ownership, neither gives priority to assure that the indigenous peoples will benefit
of unequal distribution. Therefore, I do not see how this model could live up to Rawls’
second principle.

With regards to the evaluation against substantive responsibility, which implies that
according to Scanlon each contract partner evaluates the underlying principle to an act, an
act is acceptable when the principles cannot reasonably be rejected by any of the contract
partners. This is Scanlon’s idea about justification to others. In chapter three I presented two
reasons why the act at the roots of the supply chain can be reasonably rejected. First,
indigenous peoples would base their rejection on their reason to pursue their rights to live
and work on their land. An underlying argument for this rejection would be based on Rawls’
equality and difference principle; rejection of the act at the roots of the supply chain is
reasonable, since it would not lead to equal distribution and the unequal distribution would
also not benefit the least well off, as we saw.

Second, another reason for rejecting the act is that the inequality in the contract leads
to enforcement of terms by one partner to another partner. In this model inequality in power
might indeed be at stake. The moral positions of the corporation and the government may
lead to enforcement of terms over the indigenous peoples. Therefore the basic principle of
inequality in the negotiation and the positions taken by the different contract partners may
be rejected.

Whether an act can or cannot be reasonably rejected is not the only criterion with
regards to substantive responsibility. The other criterion is whether the moral agent did have
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a fair opportunity to avoid the act. I argued in chapter three that corporations do have a
choice at the roots of the supply chain: they can either consider or not consider the effects on
indigenous peoples. Also there is sufficient information and knowledge available which does
not justify negligence at the roots of the supply chain. This leads to the conclusion that
corporations are fully substantive responsible and therefore have to bear the consequences of
their negligence of respecting indigenous rights at the roots of the supply chain.

Shortly, I conclude that the model does not hold from Rawls’ point of view and also
not from Scanlon’s. Bearing the consequences of their act forms a bridge to the evaluation of
the model against the indicators defined for indigenous peoples and the business case.

Evaluation from the perspective of indigenous peoples and businesses
Considering the business case when a corporation fails to respect indigenous rights, a
reputational risk might be at stake. Indigenous peoples are increasingly outspoken about the
violation of their rights at the roots of the supply chain (remember the riots in Peru I referred
to in chapter one). This might affect the corporation’s reputation in the market and influence
as well buyer’s behaviour as that it radiate to the media and might lead to negative publicity
which even impacts the reputation more negatively.

Additionally, another risk involved with this attitude of corporation’s might be that
their attitude results in a conflict with the indigenous peoples. The more the indigenous
peoples become aware of their position and their rights, the greater the risk of a conflict.
Taking distance from the indigenous peoples, as the corporation does when adhering to
Nozick’s theory, might even work retroactive. A lack of dialogue will strengthen the
indigenous peoples and their supporting agencies to fight the corporation’s operation. This
might cause delays in starting the operation and result in a loss.

Bad and negligent performance at the roots of the supply chain will also negatively
affect the social acceptance of the corporation’s operation. This could also result in delays
and increasing costs. Finally, the possible violation of indigenous rights may also not plead
in favour of the corporations’ responsibility considered when the corporation applies for
capital for their operation.

All in all, it does not seem to be the best model in favour of the business case.

The same accounts for the evaluation criteria for the indigenous peoples. As I already
argued, the participation of the indigenous peoples is very limited, except from the
negotiation with the government who is not necessarily in favour of their moral position.
Their first contacts with the corporation are established when the preparation for the
operation is started. The license has already been obtained by the corporation. This process
does not allow for any moment in which the FPIC could be applied. And in the worst case,
the rights of indigenous peoples are violated, as we also saw in the examples given in
chapter one.

In short, this model does not seem to pass any test positively. First, the model was not
considered in line with Rawls’ equality and difference principle and also the negotiation
process in the original position could not be considered fair and equal. Second, based upon
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Scanlon’s theory, the act at the roots of the supply chain could reasonably be rejected by the
indigenous peoples. Third, the model also does not work in favour of either the indicators
from the indigenous point of view or in favour of the business case.

4.2.3 Model B: reactive response
Model B is characterized by an increasing participation of the indigenous peoples in the
process at the roots of the supply chain. Figure 4.3 shows a schematic overview of the
processes at the roots of the supply chain and the participation of the partners in the
tripartite social contract.

The start of the process is similar to the start of the process in the previous model. However,
first contacts between the corporation and the indigenous peoples are made in the following
step. Obviously, the degree and way of participation depends a lot on the approach the
parties choose. Parties in the contract might for example search for contact because of the
serious attempt to act upon each other’s points of views. However, contract partners might
also search for contact and use the contact as an alibi. In this model I assume that all parties
are in favour of participation during the negotiation process and that there is willingness to
openly discuss the issues at the roots of the supply chain. The license will be issued based on
the tripartite negotiation process. There is no involvement of indigenous peoples in the
issuance and acceptance of the license. They have participated and were heard in the
negotiation process, but did not become a part of the process or license.

Ethical evaluation
In this model the first steps to bridge the three moral positions in the tripartite social contract
and Rawls are made. However, I would not consider this model fully compliant with Rawls
distributive justice for two reasons. First, there is no equal contribution and involvement at
the conception of the idea. This means that the corporation independently submits the
application for a license to operate. It is only after the submission, that indigenous peoples
are involved in the process. Therefore, the framework of the license and proposed operations
are already determined prior to their involvement. Indigenous peoples have a say within this

Figure 4.3 – Model B
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framework, but not beyond the
framework. Second, this model still allows
for arbitrariness, since the ideas about a
possible operation are already formed, the
corporation expressed their desires and the
government may anticipate the
corporation’s desires and match it with
their welfarist position. The flexibility
within the framework heavily depends on
the willingness of all parties to modify
their initial moral position in the tripartite
social contract.

This willingness and flexibility is
also important with regard to the equality
and fair opportunity in the negotiation
process, when it commences during the
second phase. In case the parties only
marginally adjust their positions, the
equality might still be at stake. Only when
the opinion of the indigenous peoples is
fully taken into account, it tends towards a
more equal distribution. However, the fact
remains that it all has to be established
within the framework of the submitted
proposal, and did not start at the
conception of the idea.

The same argument could be used for the compliance with Rawls’ two principles for
distributive justice. The compliance heavily depends on the willingness to let go the initial
moral position by the parties and to allow for the least well off to benefit the most. The
example in box 4.2 shows the possible arbitrariness of this model. In case the indigenous
peoples are consulted and asked for their opinion, but the government and corporation
continue to adhere to their initial moral position, this might not leave much room for equal
distribution and this will also not result in a benefit for the indigenous peoples when the
distribution happens to be unequal. However, if the government and corporation are willing
to seriously consider the point of view of the indigenous peoples, this might result in more
equality and their account might be considered in the case of unequal distribution.
Nevertheless, as I said before the position of the indigenous peoples will only be considered
within the framework of the application.

From my point of view the act can still be rejected by the indigenous peoples, if we
consider Scanlon’s theory for substantive responsibility. The indigenous peoples in this case
highly depend on the judgement-sensitive attitude of the government and corporation. The
degree of benefit of the indigenous peoples and their pursuance of their daily activities,
respect for sacred sites and land, depends on the corporation’s and government’s willingness

The Mining, Minerals and Sustainable

Development Project (MMSD) was initiated by

the Global Mining Initiative (an initiative to

promote sustainable mining). The MMSD was a

two-year research and dialogue project. The

project was heavily criticized and boycotted.

The main reasons for this were that the main

purpose of the project was to generate

meaningful dialogues between affected

indigenous communities and those responsible

for the effects. The argument for the boycott

and protests was that the agenda of the

meetings were set by the industry causing the

harm. The dialogue parties did not sense equal

contribution to the agenda of the meetings.

And in the end the project has not contributed

to the involvement of communities at the

conception of new projects and operations.

(Source: A. Whitmore (2005))

Box 4.2 – Example Model B
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to adjust this attitude. This arbitrary basis and the dependency of indigenous peoples on this
would be ground to reasonably reject the act.

Scanlon also brought up another argument why this model would not hold with
regards to his theory. In this model, inequality in power remains at stake, since the
indigenous peoples have to rely on the flexibility and willingness of the corporation. This in
itself is, to me, already an expression of power and would a reason for reasonably rejecting
the act.

In case of willingness of the corporation to adjust its attitude and take the indigenous
peoples account serious, in order to allow for indigenous peoples to think outside the
framework and express their desires and have those desires taken into account. If this would
be the case, there would probably be less reason for the indigenous peoples to reject the act.

Shortly, I conclude that the level in which the model reflects Rawls’ and Scanlon’s
principles depend on the flexibility and willingness of two of the three contract partners.
This in itself is already unequal, in the sense of Rawls’ first principle. However, this does an
appeal to Rawls’ second principle. In case of inequality with regards to the distribution of
social primary goods, the least well off should benefit. The degree in which indigenous
peoples benefit, depends on the willingness of the other two parties to respect this second
principle. Only when they strive for the indigenous peoples to benefit, Rawls’ second
principle will hold. However, from Scanlon’s point of view, there are valid reasons to reject
the act. These still lay in the fact of the inequality in power, resulting in the dependence of
one partner of the other partner. And also the fact that the indigenous peoples have to rely
on the willingness of the corporation and government to adjust their judgement-sensitive
attitude would be a reasonable ground for rejecting the act. This makes the model ethically
promising, but it also allows for green washing as we will see in the following section.

Evaluation from the perspective of indigenous peoples and businesses
The chances of the indigenous criteria to be taken into account are more likely to happen,
than in the previous model. Indigenous peoples receive a chance to express any violation of
indigenous rights and these may be taken into account. The participation has increased
compared to the previous model; however what indigenous peoples gain from the
negotiations, heavily depends on the flexibility of the other contract partners to take their
issues into account. Therefore, I argued that this model would allow for green washing,
which means that the corporation can argue that they indeed involve the indigenous peoples
in their process. This does not say anything about to what extent the indigenous peoples are
involved and whether their issues are truly taken into account.

The FPIC can also be arbitrary and since the initial plans are already made before
involvement of the indigenous peoples, it may be referred to as ‘Free, Prior and Informed
Consultation’, instead of Consent. This implies that the need for consent is being removed,
while this consent is the ‘veto’ indigenous peoples could use for the protection of their own
rights. Also the notion of ‘Prior’ is at stake, since the initial proposition is developed and only
after presentation to the government, it is shared with the indigenous peoples.



86 Chapter 4 – How can MNCs make their moral responsibilities operational?

Concerning the business case, the participation of the indigenous peoples definitely
contributes positively to the reputation of the corporation. However, the longer term effects
will only be likely when flexibility is shown in the process. In case of green washing, the
longer term effects might be negative, especially when the green washing is revealed. The
participation might be a source of conflict, especially when the indigenous peoples first hear
about the plans (depending on the contents of the plans, of course). And also their
dependence on the corporation’s willingness to take their view into account might be a
source for conflict. However, when the process of participation is executed fairly and the
desires of the indigenous peoples are being taken into account, chances for conflicts in the
longer term might decrease significantly. Next to this, the participation might have a positive
effect on the social acceptance of the operation. A good relationship with the immediate
stakeholders is a must for an efficient and socially accepted operation.

All in all, I would judge this reactive model more positive than the no-response model.
However, a lot depends on the willingness of all contract partners to be flexible in the
negotiation process and the willingness to take what is being said into account. Therefore,
the compliance with as well the ethical criteria as the indigenous and business criteria is
difficult to judge, as this is highly reliant on the contract partners’ attitudes.

4.2.4 Model C: proactive response
The last model I would like to discuss is more cooperative oriented. I consider this model on
the other side of the ‘responsiveness’ continuum from the no response model. An outline of
this model is given in the figure below.

Significant changes compared to the previous two models become obvious in the process of
applying for a license to operate. In this model, the ideal would be that indigenous peoples
are involved in the conception of the idea. Therefore, I included two steps in the first phase.
The first is the negotiation between the contract partners and the conception of the structure
of the idea. This would not only be beneficial for the indigenous peoples, but also to the
corporation. Corporations can benefit of the knowledge indigenous peoples have about the

Figure 4.4 – Model C
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area, for example regarding soil structures, climate, infrastructure, culture. On the other
hand indigenous peoples benefit since they are part of the development of the area. They
may benefit economically, but also with regards to the protection of their cultural, customary
and land rights. In this model it is aimed for finding a balance between the economic and
ethical (as well social as environmental) responsibilities Carroll puts forward. It is obvious
that this model assumes a committed and open attitude amongst the parties in the social
contract.

The next step, the submission of the application to the government, is the step where
the involvement of the government is established, as far as they have not been involved in
the previous step yet. Approval is asked for the plans developed in the previous step. Based
on the approved plans, licenses are issued. In this model agreement between all partners in
the tripartite social contract needs to be formalised. That also implies that the indigenous
peoples are officially involved and also obtain a license or other form of agreement, since this
model is based on the development of a mutually accepted plan. Besides formal agreements
between the corporation and indigenous peoples with the government, there might also be
agreements drawn between the corporation and the indigenous peoples directly (see box
4.3). After acceptance of all the formalities, the operation can start.

Ethical evaluation
In my opinion, this is the model in which the moral theories of Rawls and Scanlon are most
apparent. If we assume all partners in the tripartite social contract are committed to this
model from the start, this would imply that indigenous peoples and the involved corporation
are equally involved in the development of the plans and equally benefit from the plans
whilst executed. Equally benefitting in this sense, does not necessarily mean only
quantitatively, but also ethically. For example the plans could comprehend economic
development for the indigenous peoples and as well for the corporation, in such a way that
the customary and sacred values of the indigenous peoples are respected. Indigenous
business can be incorporated in the model, which establishes economic development for the
indigenous peoples. On the other hand, indigenous peoples respect the corporation’s
operation, as long as they do not harm their rights, and the corporation respects their land,
sacred sites, culture and customs when establishing their operation.

This equal involvement and the fair opportunity from the conception of the idea
would comply with Rawls’ basic ideas of the original position. The parties in the contract are
all considered equal and have a fair opportunity to contribute to the development of the
plans. This maximizes the chance of the equality principle being taken into account. The
difference principle would be applied in the sense that the corporation gives an equal say to
the indigenous peoples and respects their (official) rights. This also involves that a ‘no’ is a
no and based on the ‘no’ operations will be changed or discontinued. However, if this model
is applied properly, this principle might not even be necessary anymore.

From my point of view an equal involvement and say of all contract partners at the
conception of the idea could by fully supported by Scanlon. It seems to be unlikely that any
of the partners would reject this principle, based on the assumption that they have been able
to cast off their initial moral position in the tripartite social contract. Prerequisite is that all
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Example – Shell in the Philippines
The Malampaya Deep Water Gas-to-Power Project was initiated in the mid-90s. The project was a joint
venture of Royal Dutch Shell, Chevron Texaco and the Philippine National Oil Company. Each of these
companies known for their unsustainable practices in some parts of the globe can now also be put in some
more positive light. Part of the plan was to construct an offshore pipeline. Three routes were considered for
the pipeline. Two options routed the pipeline entirely offshore, one would cross an island. The latter was
budgeted at significant lower costs. An environmental impact assessment and informal community interviews
learned that the overland route would heavily impact bio diverse areas and one of the offshore routes would
go through ancestral waters of an indigenous community. The consortium had to choose a third route to avoid
the most significant environmental and social impact. This route, however, was three times more expensive
than the other two options.
Shell also set up other projects with the communities to gain their full, prior and informed consent. These
included compensations programmes and education and communication campaigns. Additionally, projects in
the areas of micro financing, education and health care were set up. The unemployment in the region rapidly
decreased due to the fact that people found employ in new operations by Shell.

Example – Impact and Benefit Agreements in Canada
Impact Benefit Agreements (IBAs) have become common practice when mineral development is located
within or adjacent to traditional aboriginal or treaty lands. IBAs are confidential agreements, negotiated
between the mining company and the indigenous community. The agreements address a range of possible
social, economical and ecological impact the mining might have on the community. The agreements also
express the benefits the indigenous peoples receive from the development of local resources in exchange for
their support and cooperation. These benefits may vary: agreements on royalties, profit sharing, employment,
education and training, environmental protection, economic development, and social, cultural and community
services. The IBAs provides the indigenous peoples with a high level of self-governance over their land.

Conclusions and recommendations from these examples
Critical success factors

The effectiveness of the outcome of the negotiation depends on the ‘bargaining power’ of the
indigenous community; this is a prerequisite in order to ‘maximize’ the IBA-process, to gather
information and to develop effective relations with the industry leaders.
The intent of the corporations involved is crucial. Paying respect to the indigenous peoples improves
the relation significantly. The willingness to learn about and from the indigenous peoples may provide
valuable information.
Good communication between the parties and understanding the social and environmental impacts
are also important factors. Mutual understanding of the agreement before it is signed is essential.
The commitment of both parties with regards to the negotiation, implementation and continuation
also determine success. All parties need to realise that when corporation’s benefits stagnated, the
opportunities of indigenous peoples diminish rapidly.

Benefits company
For Shell, the costs for community engagement added up to USD 6 million in the initiation phase of
the project. This accounted for 0.13% of the total project costs of USD 4.5 billion. Maintaining
community acceptance did not amount more than 0.43% of the earned revenues annually.
Better and easier interactions with the local government.
Instead of delays in the project, the project in the Philippines was completed three months ahead of
schedule; this ensured early income and prevented from penalties of buyers.

Benefits indigenous peoples
Employment opportunities.
Better access to education, health care, loans.
Agreed compensation in case of relocation.
Safeguarding and development of culture, way of life, natural environment and economic activities.

(Source: S. Herz, 2007, p.19-26 & C. Boonen, ??)

Box 4.3 – Example Model C
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partners are willing and flexible to adjust their judgement-sensitive attitudes and accept
those of others. In case of fair negotiations it should be possible to come to acceptable reasons
and principles for the act.

In the same sense, the enforcement of power from one partner over another partner
does not seem to be an issue in this model. Each partner is equally involved. However, in this
model we cannot solely assign the substantive responsibility only to the corporation. Each
partner in the social contract is equally involved and heard; therefore each partner is equally
substantively responsible at the roots of the supply chain. That implies that if they agree with
the developed plan, they are to bear the consequences of the plan.

Shortly, this model seems to fully pass the Rawls’ and Scanlon test based upon the
criteria and reasoning I presented in this thesis. Equality at the roots of the supply chain is
respected, which leads to a sufficient implementation, of the difference principle, if still
necessary. And all in all, there does not seem to be a reason the reject the act.

Evaluation from the perspective of indigenous peoples and businesses
Besides, the ethical evaluation which pleads in favour of this model, also the evaluation
based on the criteria for the indigenous peoples and business case seem to pass the test. I can
be short on the evaluation of the indigenous point of view. If we consider the three criteria,
all would be adhered to. Indigenous peoples fully participate in the development of the
business operation from the moment of the conception of the plans. This implies that the
FPIC-principle is put into practice and respected. By doing so, the protection of indigenous
rights will automatically benefit.

Not much needs to be said regarding the business case either. The corporation pro-
actively anticipates each of the indicated criteria and therefore significantly reduces potential
reputational and conflict risks, increases the access to capital, and secures its social
acceptance of the operation in both the short and long term.

In summary, this last model, which I presented to be a cooperative model in the first
sentence of this section, seems to be compliant as well ethically as based on the criteria of the
indigenous peoples and the business case. The far reaching cooperation from the conception
of the idea seems to benefit all parties in the contract and pleads in favour of the equality and
difference principle. Based on the equal involvement the act at the roots of the supply chain
cannot reasonably be rejected.

In the previous I have shown how responsiveness can be addressed on a continuum from no
response to proactive response. The position of the model on this continuum has a different
degree of ethical and practical impact. The first analysis at a generic level seems promising,
but the level of commitment that all contract partners are willing and dare to give still
remains to be seen.
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4.2.5 A third validation: empirical research
Academically the validation process of the above models should comprehend three stages.
Up to now I have only been able to validate each of these models against two of these stages.
The first was the ethical evaluation; and the second was the evaluation against the criteria
relevant to the indigenous peoples and the corporation. The third stage of the validation
process is a validation based upon empirical research. I will unfortunately not be able to
execute this validation within the scope of this thesis.

Within this scope of this third validation, follow up research to test the models in
reality could be completed by one of my successors. The situation at the roots of the supply
chain is frequently experienced in many countries. In this empirical research each model can
be assessed and tested in different situations in a similar context. Since I will not have the
opportunity to execute this empirical research, I will leave the formulation of the detailed
outline to the person who will continue this work.

4.3 Conclusions

In this chapter I evaluated the possible responsiveness of corporations at the roots of the
supply chain. I placed three models on a continuum from no response at all, through reactive
response to proactive response. Two models were chosen on either end of the continuum
and one in the middle. The evaluation I put the models through was twofold. I assessed each
model based upon ethical criteria, which were formulated in chapter two and three. The
second assessment was based on relevant criteria for the indigenous peoples and the
corporation.

The first model resulted in no compliance with any of the criteria. The model
comprehended the situation at the roots of the supply chain as sketched in chapter one. The
main focus was on the physical relations on the tripartite social contract. The moral positions
each partner in the contract adheres to, resulted in unequal negotiation and distribution.
Based upon this inequality the act at the roots of the supply chain could reasonably be
rejected.

The second model was situated in the middle of the continuum. The involvement of
all contract partners was established just after the corporation submitted the application for
the license to operate. Inequality was still at stake in this model, which resulted in the
arbitrariness of the outcome of the negotiation. The compliance with Rawls’ and Scanlon’s
theories depended on the willingness and flexibility of the contract partners to adjust their
judgement-sensitive attitude.

The last model represented the other end of the continuum from the no response
model. In this model full involvement of all contract partners was guaranteed from the
conception of the idea. This resulted in compliance to as well Rawls’ as Scanlon’s theories.

This is where it ends for me and where my successor can start the empirical research. I have
now only one part left before finishing this thesis: the overall conclusions.



CHAPTER

5
Overall conclusions

In chapter one, I promised to analyse the question whether corporations have to take moral
responsibilities at the roots of their supply chains, regardless of the political processes which
they comply with. My analysis would be built upon two pillars. First I analyses whether
there indeed was a moral issue at stake at the roots of the supply chain. Second, if indeed
there would be a moral issue at stake, I analysed whether corporations should take
responsibility for this issue and why. If each of the pillars would be true, this was regarded
as the foundation for the ‘responsiveness’ required by corporations. In this final section, I
will shortly go over each of these three components.

5.1 The stake & the moral issue

Over the last three decades, indigenous peoples have become outspoken about their rights.
By their rights they mean the right to practice their customs, cultures and use their ancestral
land. What their rights exactly comprehends has been drawn up in several international
declarations and conventions. Slowly the contents of these declarations and conventions
have been taken over into local legislation. However, in practice their rights are not always
assured, in spite of the existence of declarations, conventions and local legislation. Several
examples were presented in chapter one, where indigenous rights were violated when
corporations want to start an operation on their land. Global and economic developments
may make the interests of indigenous peoples subordinate to growth and expansion.

Corporations feel that expansion is inevitable, considering the growing global
demand to their products. Next to that, due to past developments in agriculture, the
productivity of exploited agricultural land declines. There is only little non-exploited
agricultural land left. Non-agricultural land is converted into agricultural land. Indigenous
peoples are often having their livelihoods on this non-agricultural land and are affected by
the conversion.

I summarized the impacts on indigenous peoples in two categories: (1) recognition of
land rights and (2) respect for their ways of life, livelihood and cultural identity (the so-called
cultural and customary rights). With regards to the impact on indigenous peoples,
corporations regard their responsibility as the legal obligation to comply with the law when
obtaining a license to operate on the land. An important argument for this attitude is that
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indigenous peoples are supported by (I)NGOs and can equally negotiate with the
government about their land and other rights.

This attitude was my point of departure for a moral reflection and see whether we
could call this a moral issue at the roots of the supply chain.

Although corporations argued that indigenous peoples have equal opportunity at the roots
of the supply chain to negotiate their position and their rights, I wanted to further research
this way of thinking. I held this attitude against the distributive justice Rawls’ proposes in his
Theory of Justice. Because of the inequality at the roots of the supply chain which was
suggested in chapter one, I decided that I needed a theory to evaluate this inequality. Rawls’
theory focuses on distributive justice; therefore I expected to find guidance in his theory to
further explore the social contract which was at stake in my issue. Next to this, Rawls’ theory
focuses on the distributive justice at the basis of the society, which is, according to him,
represented by the basic structure of social institutions in the society.

Rawls’ theory is mainly presented as a thought experiment, represented by the
original position, another reason why I was attracted to his theory. In the original position
we negotiate a basis for the institutional system of the society. This negotiation process is
based upon two important assumptions. First, in the original position we cast off all we
know about our position in real life. Without prior knowledge, we are not prejudiced about
which position should favour or not from certain decisions. Second, in the original position
all participants are equal and have a fair opportunity. Rawls argues that this will be based on
equal distribution of social primary goods. I applied this idea on the tripartite social contract
at the roots of the supply chain and came up with possible responsibilities the partners
would have with regards to each other.

This outcome of the negotiation process at the roots of the supply chain should be
based on Rawls’ two principles of justice. The first principle is the equality principle, which
comprehends equal distribution of social primary goods. Examples Rawls gives of social
primary goods are rights and liberties, opportunities and power, income and wealth. The
second principle is the difference principle. This principle entails that in case of unequal
distribution the least well off should benefit the most.

When I laid the actual social contract at the roots of the supply chain on top of the
social contract I proposed, based upon Rawls’ equality and difference principle, I had to
conclude that these were distinct. In our tripartite social contract at the roots of the supply
chain, all contract partners took a different moral position.

I concluded that governments tend to take a mere welfarist approach, which aimed
for the best possible country’s welfare. These welfare outcomes were supposed to be
measurable and therefore often quantified. Often, this comes down to economic criteria for
measuring welfare. The consequences of the distribution are not considered in a broader
sense; it often does not leave room for evaluating qualitative criteria. The government’s
moral position in the social contract was not compatible with Rawls’ Theory of Justice. It did
not meet Rawls’ equality and difference principle, since the government’s model rather
pursued an overall maximization of well-being and welfare.
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I proposed a capitalist approach to the corporation. To narrow down the scope, I
focused on Nozick’s entitlement and self-ownership theory. In this theory Nozick proposes
that everybody is entitled to possessions which are legally and fairly obtained. Nozick had a
strong emphasis on self-ownership, which meant that each individual had to be considered
an ‘end-in-itself’ and that we are all to devote our talents to our own end. This would acquire
us with our possessions, as well mentally as in material. Nozick minimizes the role of the
government to an institution for protection of its citizens against aggression only. At the
roots of the supply chain, corporations argue that indigenous peoples have their free will to
negotiate with the government as well. After all, the corporations do the same. Nozick’s
theory also seemed to be inconsistent with Rawls’. Nozick’s theory does not leave room for
equality in the sense meant by Rawls. According to Nozick every contract partners has their
own ability to negotiate with other contract partners. This does not promote equality. In our
case at the roots of the supply chain, the indigenous peoples are to stand up for their own
rights, even although they have to negotiate with partners with a much larger access to
material and immaterial resources.

Finally, the indigenous peoples were positioned for their attempt to preserve their
culture, customs and land. Their lives are based upon certain codes of behaviour, which they
like to preserve. I argued that Rawls could be of support to the indigenous position,
especially when the contract partners would adhere to the principles Rawls’ determined in
the Law of Peoples.

At the end of chapter two I had to conclude that we were left with two important issues.
First, there was a social contract at stake in which all different contract partners took a
different position, not necessarily in favour of Rawls’ equality and difference principle; each
position seemed to be difficult to bridge. Second, the possible bond between the government
and the corporation – based upon the possible economic benefit and the corporation hides
behind their compliance with local legislation – could lead to a focus on only the physical
relations in the tripartite social contract. I raised the question whether Rawls’ theory would
be sufficient to face these two constraints.

I concluded that Rawls’ served its purpose; and that we indeed had a moral issue at
stake at the roots of the supply chain. The analysis of the tripartite social contract lead to the
conclusion that an equal distribution as proposed by Rawls was not possible based upon the
distinct moral positions taken by the contract partners. The focus of governments on the
welfarist principle and of corporations on the market principle does not do justice to the
indigenous peoples at the roots of the supply chain.  However, bridging the moral positions
and calling for the own responsibility of corporations to take responsibility at the roots of the
supply chain takes more than Rawls’ theory. Rawls’ theory seems valuable in the
institutional context; however it is too narrow to bridge the relation between the indigenous
peoples and corporations, since this takes place in a societal framework rather than in an
institutional framework.
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5.2 The theory of responsibility

In my attempt to answer the question, why corporations should take moral responsibility at
the roots of the supply chain, I introduced Scanlon’s theory ‘what we owe to each other’ and
his views on responsibility. Scanlon bases his thoughts about responsibility on two parts.
First, he argues that an act needs to be attributed to the moral agents. That meant that the act
needs to be performed by the moral agent and that the act can be taken as a basis for moral
appraisal of the moral agent performing the act. Second, when the responsibility can be
attributed to a moral agent, the moral agent is only substantive responsible, when the agent
had a fair opportunity to avoid the act which caused the harm. This is where Scanlon
introduces the principle of ‘what we owe to each other’. The fair opportunity to avoid an act
means that we have a choice. Part of having this choice is that we would determine generic
reasons on which the justification of moral principles must rely. Altogether, this brings the
substantive responsibility down to two parts: (1) fair opportunity to avoid the act and choose
another act; and (2) the act cannot reasonably reject by others. If the moral agent could have
avoided the act and the act was reasonably rejected by other contract partners, but the moral
agent still performed the act that would imply that the moral agent has to bear the burdens
of the act.

Based on the schedule (figure 3.4) it was not so difficult to attribute the responsibility
at the roots of the supply chain to the corporation. It was more difficult to determine whether
the corporation would also be substantively responsible. Considering the fair opportunity to
choose, I concluded that the corporation has sufficient access to information to at least take
notice of the rights of indigenous peoples at the roots of the supply chain. I argued that the
corporation had a fair opportunity to avoid the act.

Then there was only one more step to take towards the substantive responsibility of
the corporation. That was to answer the question whether the act could reasonably be
rejected by other contract partners. According to Scanlon, principles and reasons for an act
can only hold when not reasonably rejected by any of the contract partners. In answering this
question I focused on the relation between the indigenous peoples and the corporation, since
that has been my central focus in this thesis. Indigenous peoples would probably base their
rejection on the reason to pursue their rights to live and work on their land. However, I
questioned whether this would be a persuasive argument for corporations. This is where I
brought back Rawls into my reasoning. I argued that based upon Rawls’ equality principle,
indigenous peoples would probably reject the act not to take their rights into account by
corporations at the roots of the supply chain. The government and corporation take such a
distinct position from Rawls’ equality principle, which makes me doubt whether their
positions will lead to equal distribution of liberty, opportunity and resources at the roots of
the supply chain. Their positions might even advocate the opposite. Whereas the
government is also concerned with distribution, it aims for a distribution which benefits the
well-being and welfare of the society as a whole in a quantitative sense. Corporations argue
that any party in the contract have their own freedom to relate in the contract as they like.

A second reason for rejecting the principle by the indigenous peoples is a principle
brought up by Scanlon. He argues the inequality in power may never lead to the
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enforcement of terms by one partner to another partner. In our case, the moral positions of
the corporation and the government may lead to enforcement of terms over the indigenous
peoples. Therefore the basic principle of inequality in the negotiation and the positions taken
by the different contract partners may be rejected.

Because equality of opportunity is at stake at the roots of the supply chain, I argued
that corporations could not be ignorant to their responsibility. Therefore, regardless of the
government’s position and issuing the license, corporations should take their own
responsibility with regards to the rights of indigenous peoples.

5.3 The responsiveness in practice

From the theoretical analysis of the issue at the roots of the supply chain and the tripartite
social contract, in the final part of this thesis, I attempted to translate the processes at the
roots of the supply chain into a continuum of possible responses. Because, if there is a moral
issue at stake and if corporations have to take responsibility, then they inevitably need to
respond. Even not doing anything, in this matter, would still be a choice, since the
corporation knows what is at stake and that responsibilities need to be considered.

In chapter four I proposed three possible response models. I also argued that these
response models can be found on a continuum from no response at all, through a reactive
response to a proactive response. I proposed a continuum since these models are not fixed,
but can change with regards to the degree in which equality and substantive responsibility is
taken into account. I put each model through a ethical test and also tested them against
possible indicators important to indigenous peoples and the corporation.

The first model resulted in no compliance with any of the criteria. The model
comprehended the situation at the roots of the supply chain as sketched in chapter one. The
main focus in this model was on the physical relations in the tripartite social contract. This
model does not allow for equality and fairness in the negotiation. Based upon the moral
position taken by the different contract partners, it was concluded that also the first and
second principle of Rawls’ distributive justice would not be respected. The act at the roots of
the supply chain could reasonably be rejected by the indigenous peoples. The inequality and
enforcement of terms by one partner over another partner were both considered reasons to
reasonably reject the act.

Additionally, the model also did not comply with any of the criteria indicated for the
indigenous peoples and the business case. On the contrary, the model had a negative effect
on each of the criteria.

The second model was situated in the middle of the continuum. The involvement of
all contract partners was established just after the corporation submitted the application for
the license to operate. The level of compliance with either Rawls’ Theory of Justice or
Scanlon’s responsibility model depended on the flexibility and willingness of the corporation
to fully take into account the indigenous peoples’ views. If the corporation was highly
flexible, it could lead to compliance with Rawls’ equality and difference principle. However,
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in case of a corporation would choose a rigid attitude towards the indigenous views, the
equality and difference principle might be at stake, like in the first model.

Scanlon would argue that the indigenous peoples would never accept a principle
which so highly depends on the arbitrariness of the attitude of the corporation. Next to this,
the dependence is also a form of unequal power which enforces terms by one partner over
another partner. In short, according to Scanlon the act could be reasonably be rejected by the
indigenous peoples.

For the evaluation from the corporation’s and indigenous point of view, it could be
concluded that the effects could develop two ways. In case of high flexibility, this might lead
to a better score on the criteria. However, in case of a rigid attitude of the corporations, the
positive score on the criteria would be small.

The last model was presented as the most cooperative model. This model reflected
full participation and cooperation between all partners as of the conception of the idea. This
model was compliant with as well Rawls’ distributive justice as with Scanlon’s theory ‘what
we owe to each other’. Based on the compliance with Rawl’s equality and difference
principle, the act could not reasonably be rejected. In line with this, the model also assured a
positive business case, since it anticipated on any risk with regard to the indigenous peoples,
which worked in favour of the reputation and has a positive effect on the relation with other
stakeholders. For the evaluation from the indigenous perspective, it seems that all their
criteria are respected. All in all, this model aims for a win-win for as well the corporation as
for the indigenous peoples.

5.4 Final appreciation

I regard it as promising that in Canada, the last model has become the rule rather than the
exception. However, for many indigenous communities there is still a far way to go to full
appreciation of their land, culture, and customs. Despite the fact that many corporations
have gone through a process of increasing social and environmental responsible behaviour
over the last few decades. It is a shame that even with extensive research I could find only
few examples of what goes right at the roots of the supply chain.

Therefore, I cannot ignore that the choice of the Nobel Prize Committee for Elinor
Ostrom, who was awarded with the Nobel Prize for Economic Sciences 2009. The choice of
the committee strengthened me in my choice for the indigenous rights at the roots of the
supply chain. Ostrom propagates the governance of the common.152 In her book ‘Governing
the Commons’ she proposes an approach to the problems of managing the commons by
designing cooperative institutions that are initiated and organised by the common users
themselves.

152 The common refers to resources which are collectively owned.
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She writes with regard to the use of the commons that

a group of principals who are in an interdependent situation can organize and govern

themselves to obtain continuing joint benefits when all face temptations to free-ride,

shirk, or otherwise act opportunistically.153

This is also what I propose when we move towards the cooperative extreme of the
continuum presented in chapter four.

I hope to have contributed to your appreciation of the strategic and global
importance of the rights of indigenous peoples at the roots of the supply
chain and ultimately, to expand the supply chain to its roots. Because if we
do not tend to the roots now, how can we harvest the fruits in the future?

153 http://www.scottlondon.com/reviews/ostrom.html (accessed 22 October 2009)
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