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1 Friedman (2011) 
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1. Introduction 

Broadly defined, the concept of legitimacy operates as a “justification for the exercise of 

authority”2. Without more, it is an idea relevant in almost all stages of conflict – fuelling the 

discourses which initiate and escalate violence, whilst also encapsulating one of the very things 

post-conflict resolution efforts seek to restore. Accordingly, exploration of legitimacy requires 

a context-specific approach. For the purposes of the present research, the chosen focus is the 

International Criminal Court’s jurisdiction to investigate and make corresponding rulings in 

conflict regions, following alleged violations of international criminal law. Specifically, those 

arising from the collapse of the Gaddafi regime in Libya since 2011.  

 

From its inception in 2002, the International Criminal Court has represented an increasingly 

dominant “new order”3 in response to violence conflict4. The new order emphasises justice, 

accountability and an end to cultures of impunity for the gravest crimes, capable of afflicting 

entire communities by their commission. At least at an abstract level, Brants, Brants and Gould 

suspect that “few, if any, would question the legitimacy that derives” from such objectives5. 

However, as noted by the same authors, the discourse surrounding the Court has “proliferated” 

its functions into the sphere of peace and security, to include conflict resolution and deterrence, 

amongst other aims6. As proposed by the ICC itself, the Court’s pursuit of international justice 

“can contribute to long‐term peace, stability and equitable development in post‐conflict 

societies”7. As the Court enters these “unchartered waters”8, more expansive aims demand that 

“the ICC communicates to different audiences”9, with different expectations – which in turn 

leaves the institution’s legitimacy contestable. 

 

Against this backdrop, contemporary discussion of the practice of the Court in The Hague 

depicts its legitimacy as “far from self-evident”10 – more often characterised as in a state of 

“crisis”11. The problem posed for the Court derives from the fact that the demands of a 

                                                           
2 Danner (2003:511) 
3 Nnabuike Malu (Dec 2015) 
4 JURIST (n.d.) 
5 Brants, Brants and Gould (2013:143) 
6 Ibid.  
7 ICC > About (n.d.) See too Darehshori and Evenson (2010:22); Nouwen (2012:186); and Lanz (2007:27). 
8 Sumita (2007:3) 
9 Brants, Brants and Gould (2013:146) 
10 Takemura (2012:3) 
11 Hornsby (2015) and Kersten (Feb 2015) 
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‘legitimate’ ICC are “as ambitious as they are contradictory”12. This “ubiquity” is captured by 

Vasiliev:  

 

“The concept resides in the realms of political, social, and legal theory as much as in 

the marshy terrains of morality and political expediency.”13 

 

As further developed by Hansen, “the ICC is often ‘trapped’ in between the demands of 

legalism and the demands arising out of the broader political and social context in which it 

operates”14. From such complexity, some have concluded that legitimacy is an impossibility 

for the ICC. The concept is “best understood as a Kantian antinomy – an unanswerable question 

that borders on the metaphysical”15. However, for a Court with an ever-expanding case load, 

adjudicating on issues which can both disturb the sovereignty of situation area States and attach 

serious potential consequences for individuals implicated in them, this conclusion cannot be 

satisfactory. From this premise, this thesis seeks to challenge such assertions, demonstrating – 

through application of a theoretical framework of legitimacy to the empirical setting of post-

Gaddafi Libya – that a combination of criteria can be used to more transparently illustrate ICC 

legitimacy (or lack of).  

 

A deductive approach has been taken to research. Libya provides the empirical complication 

to test and observe a theoretically-informed understanding of legitimacy, ultimately leading to 

a more realistic understanding of how the concept varies in practice. The situation in Libya was 

brought before the ICC in early 2011, following revolutionary uprisings against 42 years of the 

Gaddafi regime. Following events inspired by the wider context of the Arab Spring, Libya has 

faced two civil wars: the first resulting in the eventual overthrow of the regime and killing of 

Muammar Gaddafi; and the second ongoing conflict between two rival governments stemming 

from the aftermath of violence16. Though Libya is not party to the ICC’s founding Rome 

Statute, the situation was referred on 26th February 2011 by unanimous UN Security Council 

Resolution 1970, acting under Article 41, Chapter VII of the UN Charter.  

 

                                                           
12 Alvarez (2004:321) in Brants, Brants and Gould (2013:143) 
13 Vasiliev (2015:2) 
14 Hansen (2014:1-2) 
15 Kiyani (2015:Abstract) 
16 BBC (April 2016) 
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In the five years following the referral, the ICC has been subjected to significant criticism 

regarding its Libyan interventions – dubbed the Court’s “latest failure”17, and characterised by 

“ongoing mistrust and rancour amongst actors with competing and conflicting interests”18. 

Critiques have often been couched in the language of legitimacy, as evidenced by assertions 

that “post-Gaddafi Libya has been a battleground for legitimacy and effect”19. However, while 

the issues underpinning legitimacy have been analysed in depth across several earlier ICC 

situation areas – notably Uganda20 and Sudan21 - less theoretically-grounded analysis of the 

concept appears to have been undertaken in Libya22. 

Aside offering a less-explored research focus, the early and expeditious referral of the Libyan 

hostilities to the Court also introduced new dynamics into the ICC’s interventions. As 

recognised by Stahn, the ICC’s role in Libya differed from its conventional “ex post facto 

mechanism”23. In Libya, the Court became, at least for some actors, “partially an instrument to 

constrain ongoing violence and secure accountability in the context of hostilities”24. On the one 

hand, the possibility to play a preventative role offered potential legitimising weight for the 

ICC. However, on the other, early interventions by the Court had the potential to “affect the 

course of the conflict”, shaping perceptions or even legitimising claims of rival parties25. The 

legitimacy of the Court’s intervention in post-Gaddafi Libya is accordingly not only 

meaningful for reflections on the proper role of the institution, but also on the unfolding 

direction of the conflict itself. Research seeking greater transparency in the ICC’s claims of 

legitimacy can therefore also facilitate better understanding of the far-reaching potential 

empirical consequences of such.  

 

1.1. Research Design and Method 

 

Through an extensive review of the existing socio-legal literature on ideas of legitimacy in the 

context of international criminal justice, Chapter 2 seeks to answer several preliminary 

questions. First, what the different ‘factors’ of legitimacy actually are. Three constitutive 

                                                           
17 McDermott (August 2015) 
18 Kersten (2012b:2) 
19 Kersten (2012b:35) 
20 See Nouwen (2013); Nouwen and Werner (2010) and Brants, Brants and Gould (2013). 
21 See Nouwen (2013) and Nouwen and Werner (2010) 
22 With some notable exceptions, e.g. Kersten (2014a) 
23 Stahn (2012:2) 
24 Ibid.  
25 Sumita (2007:4) 
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understandings of the concept are identified – labelled ‘procedural’, ‘normative’ and 

‘sociological’. Second, how to measure these factors; then third, on a theoretical level, how do 

the different components of legitimacy relate to one another? From these preliminary focuses, 

a theoretical framework of legitimacy is suggested, by which ICC interventions can be explored 

and evaluated. 

 

As introduced above, the relevant ICC interventions here are those into post-Gaddafi Libya, 

since 2011. Emerging dynamics from within the ongoing hostilities – notably security risks – 

as well as other financial and linguistic limitations, have impacted the scope of the present 

research. The initial intention was to explore each of the three factors of legitimacy. However, 

as explained in the subsequent chapter, a proper measure of the sociological account cannot, 

on the present definition, be achieved without access to the Libyan communities who have been 

affected by violations of international criminal law. Therefore, while this thesis continues to 

propose the sociological lens as a crucial element of a complete picture of ICC legitimacy in a 

given situation, it has not been possible for this (and it is suspected for most) research to explore 

this aspect within Libya at the present time. Two reflections result from this. First, my research 

puzzle became qualified to focus on the accessible measures of ‘legitimacy’: 

 

‘How have procedural and normative factors constructed and deconstructed the legitimacy 

of the International Criminal Court, in its investigation and prosecution of international 

crimes in Libya, following the revolutionary uprisings against the Gaddafi regime, 

beginning February 2011 until present?’ 

Second, once the stability for access can be guaranteed, this thesis calls for the groundwork 

within Libyan communities necessary to complete the picture of legitimacy set out below.  

 

The research puzzle is answered through two case studies, explored across two chapters. First, 

the two cases the ICC has considered from the Libyan situation, against Saif Gaddafi and 

Abdullah Al-Senussi (set out in Chapter 3); second, the ongoing violence in Libya (Chapter 4). 

The purpose of distinguishing different ICC interventions in Libya is to produce more focused 

measures of legitimacy. After introduction of each case within their corresponding chapters, 

two sub-questions are asked in turn. The first corresponds to the theoretically-informed 

measure of procedural legitimacy – i.e. ICC compliance with the provisions of the Rome 

Statute. The second incorporates the normative measure, based on the Court’s adherence to 
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international human rights standards and norms of international criminal law, specifically here, 

due process rights and a norm against impunity. Division of discussion between cases was 

preferred to separation of the two theoretical components on the grounds that this facilitated 

more fluid reference to and comparison of the often overlapping procedural and normative 

indicators.  

 

Adopting a qualitative methodology, a mixed selection of sources was relied upon for 

collection of data to answer my sub-questions. The primary focus was pre-existing 

documentary data. This was always necessary to the extent that determining certain obligations 

of the ICC required examination of a number of authoritative texts – such as the Court’s 

founding Rome Statute, or UN Security Council Resolution 1970 on the Libyan situation. 

Beyond these ‘core texts’, wider documentary analysis – including public statements and 

reports, case law of international criminal tribunals and academic publications – accounted for 

most of the data collected due to both the wealth and accessibility of such information. These 

documents were sourced through a non-probability sample, according to relevance to the two 

cases set out above. In an attempt to reduce any bias in selection, relevance was determined on 

the basis of chains of citations produced by searches of several ‘key phrases’ on established 

search engines (e.g. Google Scholar, LexisNexis). For example, searching the phrase “ICC 

Libya impartiality” on Google Scholar led me to the doctoral thesis of Mark Kersten26, 

references in which in turn led me to the work of the Libyan Working Group27. 

 

In addition to documents, data was also generated through a small (again non-probability) 

sample of in-depth interviews. The intention here was to ask more specifically about the 

indicators of legitimacy, hopefully providing more focused reflections than those inferred from 

the literature. It emerged at an early stage that the detail and often legalistic nature of the data 

I sought could only be offered by a very specific sample of interviewees – e.g. ICC staff would 

likely require some professional proximity to the Court’s work in Libya. Potential interviewees 

were sourced both through reliance on a snowball method from several initial contacts at the 

Court; and by contacting individuals identified from the relevant literature directly through 

email and professional networking site Linkedin. In line with initial intentions of also exploring 

sociological elements of legitimacy, consistent (though ultimately unsuccessful) attempts were 

                                                           
26 Kersten (2014a) 
27 Ferstman, Heller, Taylor and Wilmshurst (2014) 
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also made to contact NGOs and civil society organisations mandated to work within Libyan 

communities28.  

 

Eventually, contact was secured with a selection of insightful individuals. This included former 

defence counsel for Saif Gaddafi; ICC staff who had been detained in Libya; Executive 

Director of the International Bar Association and Assistant Counsel to the ICC, Mark Ellis, 

who recently wrote on trials in Libya; and academics and frequent bloggers Mark Kersten and 

Kevin Jon Heller. A notable absence, despite some initial contact with several individuals, is 

the lack of voices from within the ICC’s Office of the Prosecutor. As developed later, as Libyan 

interventions have, since 2011, been confined to the pre-trial stages, the Office bore the brunt 

of the majority of critiques levelled at the Court. OTP insights would therefore have been a 

valuable addition. However, for reasons set out below, how far contributions from within the 

Office could or would have differed from the views set out in accessible public statements of 

the ICC Prosecutor is questionable anyway.  

 

As I anticipated, being conveniently located to The Hague, and thus the Court’s premises, 

facilitated the possibility of interviews with several participants. Interviews were semi-

structured, following a list of topics pertaining to the measures of legitimacy – e.g. for 

procedural legitimacy, various relevant Rome Statute provisions29. Alternatives were required 

for other interviewees (based in London and the US), which included conducting interviews 

over Skype, telephone conversations and sending participants a list of written, open-ended 

questions to offer their thoughts on. Of the alternatives, the former was the clearly preferred 

option, as it allowed me to capture many of the same dynamics (tone, expression) as an 

interview in person – though not overlooking the limitations of some connection issues. Many 

issues were faced with written lists of questions, most obviously simply receiving no reply once 

contact was established and questions were sent. This made data collection an uncertain and 

time-consuming process30.  

 

After relevant literature was collected, consent obtained from interviewees, and interview 

recordings transcribed, a thematic analysis was carried out across the data. Broad themes 

                                                           
28 Including Lawyers for Justice in Libya; the Libyan Lawyers Association; and No Peace Without Justice.  
29 See Chapter 2.1. 
30 The issues with responses to written questions are largely understandable from working professionals, and 

deeply saddening in the case of former defence counsel for Gaddafi who passed away in April 2016. 
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corresponding to the theoretical indicators of legitimacy were recorded – e.g. the relevant Rome 

Statute provisions and specific international human rights standards. Specifically, for textual 

data, patterns across varying dates of publication were also noted, with hindsight appearing to 

alter reflections on the Court’s interventions. All data was then re-examined in detail through 

the lens of each theme, broadly in line with the “axial coding” stage of strict ‘grounded 

theory’31. This allowed more specific themes to be developed; and for both types of data to be 

combined, then divided and ordered according to a final list of themes. From this framework 

of data, presented in Chapters 4 and 5, conclusions on the legitimacy of the ICC in post-Gaddafi 

Libya could ultimately be drawn.  

                                                           
31 Curtis and Curtis (2012:45) 
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  2. The Analytical Concept of Legitimacy  

‘Legitimacy’ features as a “catchword in the everyday language surrounding international 

criminal justice”32. Yet Vasiliev qualifies that this pervasiveness by no means implies “that 

anything close to a unique theory of international legitimacy has emerged”33. Two alternative 

explanations of legitimacy tend to be distinguished within this context. The first is widely 

referred to as empirical or “sociological legitimacy”34, which draws from the work of Max 

Weber and recognizes legitimacy as synonymous with socially-perceived legitimacy35. The 

other is labelled both “procedural legitimacy” and “normative legitimacy”. Though the two 

terms are used interchangeably – “procedural legitimacy aka normative legitimacy”36 – it will 

be argued that conflating both stances overlooks important theoretical distinctions. Drawing on 

this, my research proposes that the legitimacy of the ICC can be explored through three – 

procedural, normative and sociological – multidisciplinary as well as ontologically and 

epistemologically varying lenses and, crucially, their interrelation and implications on one 

another. However, before attempting any such exploration, each of the components, their 

theoretical assumptions and empirical significance first require further definition. 

 

 

2.1. Procedural legitimacy 

  

According to Takemura37, current debate surrounding the legitimacy of the Court (as well as 

international criminal law more widely) has been “dominated by the procedural aspects of the 

ICC”. Interpreted strictly, procedural legitimacy embodies Weber’s idea of rational(-legal) 

authority38, i.e. whether an institution, rule or decision is legitimate depends solely on whether 

it is made in via the “prescribed routines”39 for legitimacy. Content and substantive 

consequences (or lack of) are irrelevant to the “technical imperative” of legitimacy40. Jumping 

through the correct procedural ‘hoops’ trumps securing convictions41. Procedural legitimacy 

                                                           
32 Vasiliev (2015:2) 
33 Vasiliev (2015:3) 
34 Ibid. 
35 Weber (1978:78) as summarized in Hurd (2007a:31) 
36 Takemura (2012:5) 
37 Takemura (2012:8) 
38 Weber (1978:334) 
39 Nonet & Selznick (2001:65) 
40 Glasius (2012:58) 
41 Takemura (2012:8) 
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therefore closely corresponds to ideas of legality. Epistemologically, the procedural approach 

does not seek to understand by asking why, but rather only to explain what and how decisions 

are made. In terms of ontology, if legitimacy is determined by procedures and systems of rules, 

there is no scope for individuals to initiate variation or changes to legitimacy without altering 

the formal structures.  

With regards to the ICC then, decisions will be procedurally legitimate where they adhere to 

the procedural requirements laid down for the Court in the Rome Statute42. As set out in detail 

below, in the Libyan context, this concerns only pre-trial procedural requirements, consisting 

of several jurisdictional prerequisites. First, the requirement that situations are brought before 

the Court in accordance with one of the prescribed routes laid down in Article 13 (notably 

referral by a State Party or the UN Security Council). Second, that the facts alleged concern 

one or more of the crimes falling within the ICC’s mandate – notably war crimes, genocide and 

crimes against humanity – as set out in Article 5. Finally, that cases are admissible before the 

Court only as a ‘last resort’ where the case is not investigated by the implicated State; or where 

the case is being investigated, but the relevant State is either unwilling or genuinely unable to 

effectively address the crimes (Article 17). Article 17 reflects the ICC’s subsidiary jurisdiction, 

more widely referred to as the principle of complementarity. 

As a final note here, and one relevant to later discussion, it is recognised that while procedural 

standards are ordinarily fixed, and thus indisputable, the principle of complementarity has 

further been “conceptualized”43 beyond this technical admissibility test. Complementarity now 

also captures a “big idea” (promoted by NGOs, academics, politicians and civil society 

organizations, as well as lawyers)44 of a “proactive policy of cooperation aimed at promoting 

national proceedings”45. The Court’s own Prosecutorial Strategy defines this phenomenon as 

‘positive complementarity’46. Nouwen highlights how under this “big idea”, “agendas beyond 

the Rome Statute… have advocated ‘benchmarks’” that go beyond the requirements of Article 

1747. Accordingly, while complementarity leads this “double life”48, the ICC’s legitimacy 

remains open to challenge, to the extent that the procedural admissibility hurdle demands a 

                                                           
42 UN General Assembly (1998) Rome Statute of the International Criminal Court  
43 Nouwen (2013:11) 
44 Ibid.  
45 OTP ‘Prosecutorial Strategy 2009-2012’ (February 2010)  
46 Ibid. 
47 Nouwen (2013:11) 
48 Nouwen (2013:14) 
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different standard than the positive interpretation. This dynamic has played out in the ICC’s 

Libyan interventions, and will be addressed in detail in Chapter 3. 

 

2.2. Normative legitimacy 

A second understanding of legitimacy, and one incorporated by several authors49 into wider 

conceptions of procedural legitimacy, is normative legitimacy. Here the focus is not procedural 

technicalities, but rather a “moral search”50. For some authors, looking beyond procedural 

standards constitutes a “breaking of the mold”51. Yet, it is right that moral considerations are 

made in determining the legitimacy of the Court. In addition to ensuring accountability, ICC 

interventions advance “particular values” and keep “states within a particular normative 

community”52. International criminal law delineates moral thresholds, and thus judgements of 

morality are inherent in Court’s work. Accordingly, for Clark, normative legitimacy – enabling 

the work of the Court to be “morally valued even when [it] issue[s] contentious verdicts”53 – 

is “the ultimate form of legitimacy”54 the institution can aspire to. 

On the normative understanding, an institution’s legitimacy is derived from the “special, 

nonderogable character of the norms”55 that it seeks to uphold through both its discourse and 

actions. Naturally, the next question is what are these norms, or at least upon what are they 

based? At its core, the International Criminal Court “adheres to fundamental principles of 

criminal law”56. Robinson explains that the “solid pillar” here is the principle of legality – 

requiring determinable definitions and application of the law to those who break it57. As already 

mentioned above, the demands of legality are largely synonymous with procedural legitimacy. 

However, Robinson contends that the “normative content” of the ICC also includes broader 

ideas, more consistent with wider liberal principles “based in respect for human dignity”58. For 

Robinson, the most concrete articulation of these broad, liberal principles is the advancement 

of a human rights agenda, through international human rights law59. Such views fall in line 

                                                           
49 Takemura (2012)  
50 Glasius (2012:58) 
51 Glasius (2013:65).  
52 Grossman (2013:75) 
53 Clark (2015:763) 
54 Ibid. 
55 Pavel (2014:42) 
56 Robinson (2010:926) 
57 Ibid. 
58 Robinson (2010:925, 962) 
59 Robinson (2010:933) 
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with the arguments of Allen Buchanan, a prominent advocate of the normative understanding, 

that legitimacy should be defined “in terms of some threshold approximation to full or perfect 

justice”60, and that nowadays, this threshold is compliance with “basic human rights”61.  

It seems almost common sensical to assert that the Court should be human rights compliant. 

However, the proposition is problematic. International criminal law is distinct from 

international human rights law. As emphasized in the International Law Programme 2014 

Meeting Summary, “one significant reason why states were finally able to conclude the Rome 

Statute was the agreement that the ICC would not be a human rights court”62. Moreover, 

international human rights treaties (e.g. the International Covenant on Civil and Political 

Rights) do not bind international institutions, as such bodies “are not parties to those treaties 

and normally cannot even accede to that status”63.  

On what grounds then can human rights norms ground the ICC as normatively legitimate? 

Though the same conclusion is reached, different authors offer alternative explanations. On the 

one hand, Zappala advances the position that international courts have become bound by 

human rights norms through the pursuit of “political or moral, as opposed to legal” 

imperatives64. Discussing specifically due process human rights standards: 

“[T]he starting point adopted… is that this is more a policy issue than a legal question. 

And the policy choice has been made in favour of an extension to international criminal 

proceedings of international human rights provisions on due process.”65 

On the other hand, and it is submitted more convincingly, Gradoni instead understands wider 

human rights standards as nonetheless part of the Court’s legal obligations66. In the first place, 

Article 21(3) of the Statute includes an open-ended clause, which explicitly stipulates that “the 

application and interpretation of the law [by the Court] …must be consistent with 

internationally recognized human rights”67. Moreover, the international community “has 

recognised the existence of jus cogens or peremptory norms that supersede all other legal 

obligations”, including those of the Court under the Rome Statute68. It is largely 

                                                           
60 Buchanan (2003:432) 
61 Ibid. 
62 Ferstman, Heller, Taylor and Wilmshurst (2014:7-8)  
63 Gradoni (2006:850) 
64 Gradoni (2006:849) 
65 Zappala (2003:7) 
66 Gradoni (2006) 
67 Gradoni (2006:853) and Grossman (2013:98) 
68 Rome Statute, Article 21(1)(b) 
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uncontroversial that the content of several central human rights is included within these general 

principles69 – though the specific limits of such are far from settled. Bringing together both of 

Gradoni’s arguments, in a Separate Opinion in the Lubanga case, Judge Pikis interpreted 

Article 21(3) to include “those human rights acknowledged by customary international law and 

international treaties and conventions”70. Buchanan’s advancement of human rights 

compliance as a threshold for the International Criminal Court’s normative legitimacy is 

therefore possible on the basis of such arguments71. 

Yet the ‘human rights agenda’ and ‘basic human rights’ are not without issue for the Court. In 

the first place, its leaves normative legitimacy potentially sociologically problematic in states 

where the liberal human rights ideology is less established. At least in theory, norms derive 

from dominant social understandings of morality. However, Vasiliev highlights how 

international courts “have never seriously engaged in a comprehensive comparative research 

involving all national jurisdictions”72 for the purposes of identifying their guiding norms. They 

have instead “operated on the level of the ‘major legal systems of the world’”73, fixing these 

standards in international instruments. Yet as noted by Glasius, the human rights which overlap 

with the scope of serious international crimes are likely to be more defensible and universal 

than “the wider human rights agenda”74.  

Secondly, human rights remain a vague and unworkable measure by which to evaluate the 

Court’s legitimacy. Further specificity is required regarding the rights with which the ICC must 

adhere. At the heart of rights protection is the accused’s rights to a fair trial and due process. 

Both terms warrant further definition. Due process here refers to the “rules applicable to the 

administration of justice”, which act as “safeguards for the protection of individual rights”75. 

Central to due process is the requirement of a fair trial. As simply set out in Article 14(1) of 

the International Covenant on Civil and Political Rights, “everyone shall be entitled to a fair 

and public hearing”. The procedural nature of this right means that overlap with the scope of 

procedural legitimacy remains inherent.  

                                                           
69 Ibid. 
70 Separate Opinion of Judge Georghios M. Pikis in Lubanga, ICC-01/04-01/06-424, para. 3 
71 A distinct issue, discussed later, relates to how far human rights compliance permeates all aspects of the 

Court’s activities, including the requirements of states for admissibility challenges under Article 17. C.f. 

Ferstman, Heller, Taylor and Wilmshurst (2014:8) and Nouwen (2013:67-69) 
72 Vasiliev (2009:63) 
73 Ibid. 
74 Glasius (2012:56) 
75 Icelandic Human Rights Centre (n.d.) 
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Jurisprudence from another international criminal law institution, the Tribunal for the former 

Yugoslavia, has highlighted the “fundamental nature”76 of the right to a fair trial. In the Tadic 

case, the ICTY described the right as “an imperative norm of international law to which the 

Tribunal must adhere”77. Moreover, the Rome Statute itself makes specific reference to these 

standards. Article 67 of the Rome Statute echoes Article 14 ICCPR and sets out “minimum 

guarantees” for the accused to a “fair hearing conducted impartially”78. Furthermore, when the 

admissibility of individual cases is challenged before the ICC – as relevant to the discussion of 

Libya in Chapter 3 - the Court shall “have regard to principles of due process recognized by 

international law”79. 

The right to a fair trial is in itself comprised of a variety of more specific guarantees. A recent 

report on fair trials in the Libyan context by Mark Ellis catalogues the rights constitutive of a 

fair trial80. Included are the rights to be present at trial; to be represented by counsel; and to an 

independent and impartial tribunal81. Many of these constitutive rights have yet to be triggered 

in the Libyan cases, which remain in their pre-trial stages. However, one guarantee relevant 

even during investigation and other preliminary processes is the right to an independent and 

impartial Court. Independence and impartiality are often treated as one in the same, but as 

Bangamwabo explains, the two thresholds are distinct. Independence requires a Court to 

generally be “free from an ‘inappropriate influence’”82. Impartiality, on the other hand, is case-

specific, and requires a Court not to be bias in favour of one party in the relevant proceedings 

or another83.  

There is no shortage of recognition afforded by the Court to the importance of the principles 

of independence and impartiality. The right of a defendant to an impartial hearing is set out in 

Article 67(1), and impartiality is specifically guaranteed from judges and the OTP in Articles 

41(2)(a) and 42(7) respectively. The independence of the Prosecutor – essential at the 

preliminary stages of cases as the “‘gatekeeper’ of the ICC”84 – is ensured in Article 42(1) and 

(5). Both standards are further laid out as “overarching principles” of case selection and 
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prioritisation by the OTP in a recent draft policy paper85. The Statute therefore also affords 

procedural protection to normative demands of impartiality.  

 

Beyond the international human rights agenda, the unique role of the Court (and perhaps other 

international criminal law institutions) in ensuring justice against individuals responsible for 

the worst atrocities has led to the emergence of specific norms for the ICC. Notable here is the 

norm against impunity. The norm against impunity finds its foundation in the Preamble of the 

Statute, which both affirms “that the most serious crimes… must not go unpunished and that 

their effective prosecution must be ensured”86; and emphasises the determination “to put an 

end to impunity for the perpetrators of these crimes”87. References to an “impunity norm” are 

frequent within literature discussing the role of the ICC88, particularly in the work of Max 

Pensky. Pensky defines impunity as  

 

“the circumstance in which an individual person does not receive the criminal legal 

attention that is due to her or him for alleged acts that, but for some special 

circumstance…, she or he would normally receive”89.  

Offering further detail, he describes the “legitimacy-generating”90 nature of the normative 

claim against impunity, and highlights the “mutually reinforcing” relationship between 

impunity and “protection” (the principle central to international human rights law)91. Specific 

ICC-focused norms therefore compliment the broader normative human rights agenda guiding 

the Court.  

Drawing together the above, on a very narrow definition, the scope of normative legitimacy 

coincides with that of procedural legitimacy, insofar as both centre around the core criminal 

law principle of legality. However, as developed in this sub-section, the normative legitimacy 

of the ICC more accurately corresponds with the institution’s adherence to the liberal human 

rights agenda, as articulated in international human rights standards, and the specific norms 

which have developed around international criminal law institutions. As made clear in 

subsequent chapters of this thesis, in the Libyan context, the former centres upon due process 
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rights, specifically the right to a fair trial by an independent and impartial Court, and the latter 

refers to the norm against impunity.  

 

2.3. Sociological Legitimacy 

Sociological legitimacy, or “popular legitimacy”92, differs fundamentally in premise from 

procedural and normative accounts. As summarised by Grossman, “sociological legitimacy is 

subjective, agent-relative, and dynamic”93. This renders the sociological understanding the 

most unpredictable and complex legitimising factor to measure. Ontologically, the approach 

becomes individual – at least at a collective level – and the epistemological focus is internal or 

“psychological”94, seeking to understand how an institution is viewed and judged. The core 

idea centres on those implicated in violations of international criminal law, or the 

“stakeholders”95, having greater say in how they define their own needs.  

A preliminary consideration concerns the precise weight to be afforded to the sociological 

measure in constructing legitimacy for the ICC. At the national level, expressions of “collective 

conscience”96 and democratic credentials are the “most familiar basis”97 for claims of 

legitimacy. However, in the present context, Glasius explains that few propose that the 

legitimacy of international criminal justice should rest upon “democratic foundations in a 

direct, representative sense”98. She questions whether a determinative “collective conscience” 

could ever properly exist in practice. Clark explains that courts will “always struggle to deliver 

justice that transcends ethnic and political divides” in our multi-cultural and legally pluralist 

world, and thus their legitimacy is always left open to doubt99. This holds particularly true in 

the societies relevant to the ICC’s jurisdiction, facing deep-rooted divides following the recent 

or ongoing commission of the “most serious crimes”100.  

Furthermore, concerns arise regarding collective conscience where what is perceived or 

preferred as legitimate by a particular society does not correspond with ideas about what is 

right (normative) or legal (procedural). A particularly illustrative, if extreme, example is 
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offered by Hurd101: if a society voluntarily complied with a Nazi government regime, on a 

sociological approach, this regime would be legitimate. Where conclusions can be so clearly 

at odds with the fundamental principles widely associated with international criminal justice, 

it appears that the sociological approach alone fails to realistically explain how legitimacy 

works within this context. However, the subjective basis of sociological legitimacy introduces 

important theoretical dynamics, missing from the two alternative conceptions of legitimacy 

discussed above. In the wave of more critical reflection on the court, this additional dimension 

is described as having “taken centre stage”102 and carrying increasing legitimizing weight 

within the related literature103. The emerging consensus therefore demands that in constructing 

its legitimacy, the ICC can no longer (if they ever could) overlook the views of those subjected 

to their jurisdiction. 

Measuring legitimacy through this empirical lens first requires identification of who the 

stakeholders of international criminal justice are. Takemura explains that as the International 

Criminal Court is a treaty-based organization, its stakeholders comprise of the States party to 

the Court’s founding Statute of Rome104. Yet while technically correct, confining relevant 

stakeholders to states misses the intended focus of ‘popular legitimacy’. It is important to also 

consider that the ICC is an international court dealing with the acts of individuals105. 

‘Individuals’ requires further specification. At the heart of the Court’s investigations and 

prosecutions are those accused of committing the crimes falling within its jurisdiction, as well 

as their victims. Yet as a result of the nature of international crimes, whole communities or 

populations within a situation area can be ‘affected’ or “afflicted”106 by their commission. A 

notable example within Libya would be the approximately 30,000 Tawerghans forcibly 

displaced by militias in Misrata in August 2011, and the treatment of whom several authors 

have argued amounts to ethnic cleansing, or even genocide107.  

Taking ‘individuals’ one step further, as a Court exercising jurisdiction over crimes of 

international concern108, it can be argued that all individuals – including those beyond ICC 

situation areas – have some interest the activities and objectives of the Court in The Hague. As 
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noted by the ICTY Appeals Chamber in Krstic, the crimes in the jurisdiction of the ICC are 

“crimes against all of humankind” – their “harm being felt not only by the group targeted”, but 

due to their gravity, “by all of humanity”109. However, the preferred definition here is to confine 

focus to perspectives of the Court within affected communities. Aside from considerations of 

feasibility, requiring closer proximity to the crimes under investigation can be reasoned on a 

principled basis. As effectively summarised by Waters, “to speak of “crimes against humanity” 

– as if the offense were shared in full moral measure – is to deny the particular suffering of the 

Libyan people in a way that is, paradoxically, inhumane”110. 

After definition of the ICC’s stakeholders, the next question asks what are the relevant 

perspectives that implicate, and in turn (de-)construct, the Court’s legitimacy? As a minimum 

preliminary within the societies affected by ICC interventions, the Court in The Hague must 

be regarded as both a relevant and accessible institution. This makes sense, as “those lacking 

information do not have enough grounds to evaluate the activities of the ICC in the first 

place”111. Uninformed societies create “a danger that… sociological legitimacy will become 

slanted”112. The Court of course carries the primary responsibility in communicating its 

functions to those concerned by them (as well as more broadly). It is the core task of the ICC’s 

Public Information and Documentation Section (PIDS), one branch of the Court’s Outreach 

efforts, to disperse “accurate and timely information about the principles, objectives and 

activities of the Court to the public at large”113.  

Following the empirical relevance of the Court, two further perspectives are central to 

sociological legitimacy. First, whether or not affected communities regard the ICC to have 

acted in accordance with its own (procedural and normative) limitations and goals. On a 

sociological view, it is insufficient that the Court adheres to procedures set out in the Rome 

Statute or acts in accordance with norms in fact, they must also be perceived as doing so. 

Accordingly, sociologically normative legitimacy would require “a generalised perception or 

assumption that the actions of an entity are desirable, proper, or appropriate within some 

socially-constructed system of norms, values, beliefs and definitions”.114 The way in which the 
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Offices of the Court opt to conduct themselves within situation areas is decisive in 

“synchronizing”115 the normative and procedural with the sociological.  

In contrast, what the Court cannot itself influence is the extent to which its objectives within a 

situation area resonate with the grievances and expectations anticipated by those on the ground. 

For example, so long as some within affected communities view those that the Court is 

attempting to try as war criminals as still possessing lawful and/or just authority, the 

sociological legitimacy of the Court’s investigations and prosecutions is undermined. 

Moreover, (as relevant in the Libyan context, below), where victim groups seek punishment 

for crimes beyond the ICC’s formal mandate, or punishment harsher than is permitted under 

the Rome Statute (e.g. the death penalty), the Court cannot satisfactorily respond to empirical 

demands. Accordingly, the ICC’s legitimacy, as viewed through a sociological lens, is heavily 

dependent upon the volatile political contexts within individual situation areas.  

A final hurdle in exploring sociological legitimacy concerns how to measure the relevant 

perspectives set out above. The empirical dependency of this understanding of legitimacy 

implies a need to engage to some extent with relevant affected communities. However, on a 

genuine subjective, understanding epistemology, looking at social practices is insufficient. 

Weber explains that “the merely external fact of the order [or court ruling] being obeyed is not 

sufficient to signify” that it is seen as legitimate116. More depth is possible through extensive 

interviews within the affected society, as done very recently by Berkley’s Human Rights 

Centre, which interviewed 622 ICC victim participants in four situation countries117. However, 

commissioning similar empirical surveys for each and every conflict-affected society in which 

the ICC intervenes is doubtful as a workable solution on the Court’s already significantly over-

stretched budget118. But in the face of the wide divergence in perspectives of the Court across 

different situation areas revealed in such studies119, legitimacy cannot simply be assumed in 

the absence of situation area-specific evidence.  

This poses significant obstacles for research lacking empirical footing – which, due primarily 

to the current security difficulties faced in travelling to affected Libyan communities, includes 

this thesis. The question then becomes whether it is otherwise possible to properly access 
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sociological perspectives. It is possible to make several predictions regarding some of the 

relevant perspectives from examination of Court practice. We can assume that well-funded and 

consistently implemented Outreach efforts by the ICC will result in communities 

knowledgeable on the functions of the Court. Furthermore, we can expect empirical support 

for the Court to decline if its actions or discourse are normatively or procedurally questionable. 

However, such hypotheses tell us nothing about the Court’s resonance within a particular 

political context, and further cannot result in reliable data for the purposes of painting a 

convincing picture of the ICC’s legitimacy in a given situation.  

An alternative possibility for circumventing inadequate access to affected communities, at least 

in regions that have democratically-elected governments, is to look to the state for expressions 

of popular perspectives of the Court. Yet as Glasius recognizes, in practice the democratic 

credentials of many of the regions warranting ICC intervention can be described as weak at 

best120. In such contexts, Nonet and Selznick suggest that international institutions are likely to 

be influenced as much by the “coercive [political] needs of those in power” as by any notion 

of (moral) collective conscience121. Clark paradoxically labels this “heavily unbalanced” 

interplay between legal and illegitimate political drivers as “pragmatic legitimacy”: “in a 

nutshell, states will co-operate with institutions like the ICC only when it is in their interests to 

do so”122.  

Dialogue with third parties – including NGOs and CSOs – may have the potential to offer a 

more genuine reflection, at least for specified victim groups. However, though “pragmatic 

legitimacy”123 may be a lesser concern with organisations independent of governmental power 

relations, it should not be overlooked that such organisations have “mandates that are broader 

than cooperation with the ICC”124 - e.g. guiding government law and policy125 or “advancing 

the cause of human rights”126. To the extent that the narratives of these groups diverge both 

from the popular narrative, and from ICC objectives that they, as intermediaries, communicate 

to affected communities, sociological perceptions once again risk being misrepresented. With 

this and the preceding paragraphs in mind, it is concluded that much caution should be exercise 

by researchers without access to affected communities seeking to represent their perspectives 
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for the purposes of drawing conclusions on sociological legitimacy. The implications of such 

conclusions on the present research are set out below.  

 

2.4. Mapping the Analytical Concept of Legitimacy  

Procedural, normative and sociological ‘legitimisers’ are tightly and intrinsically linked. To 

conclude exploration of the different constituent factors of legitimacy, the below diagram and 

corresponding explanations ‘map’ the dynamics of this interdependence.        

 

 I. PROCEDURAL (formalities) 

  

 (1) (6) 

 

 

 

  

LEGITIMACY 

     (2)    (5) 

          (7) 

   

 

  

 (3)      (4) 

II. NORMATIVE (moral)    III. SOCIOLOGICAL (popular) 

 

Interrelation between the constituent components of legitimacy: 

(1) Procedural formalities can more clearly delineate and add required specificity to moral 

norms, serving to secure and bolster the normative principles. For example, Articles 

67(1) and Articles 41(2)(a) embody the normative requirement of an impartial Court. 
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Therefore, in many of its functions the Court concurrently constructs its procedural and 

normative legitimacy. 

 

However, procedural practicalities can also limit the scope of wider human rights 

principles or ideals. Accordingly, strict adherence to procedural limits can frustrate 

further realisation of measures for normative legitimacy. This has been the case with 

interpretation of “due process” under Article 17(2) Rome Statute, discussed later. 

 

(2) Moral norms can be procedural in nature – e.g. the right to a fair trial - and thus part of 

the procedural formalities required of/upheld by the Court. To the extent that the Court 

falls short of such duties, both its procedural and normative legitimacy will be 

undermined.  

 

(3) To the extent that the Court is perceived as failing to comply with the normative 

expectations expected of it – e.g. impartiality - sociological legitimacy can become 

undermined. 

 

(4) Norms, in theory, represent social consensus regarding moral issues. But norms become 

socially problematic where they uphold values out of line with those shared in affected 

communities, e.g. the incompatibility of death penalties with international human rights 

standards.  

 

(5) Affected communities have their own perceptions on the fulfilment of the Court’s 

procedural criteria (e.g. the “unwilling” and “unable” thresholds in Article 17). Wider 

social expectations can also result in broader interpretations of procedural thresholds – 

e.g. positive complementarity influencing interpretation of Article 17.  

 

(6) The Rome Statute sets out several procedural obligations for the Court pertaining to 

specific implicated individuals (e.g. rights of the accused; participation of victims and 

witnesses). The Court is also limited to formal scope and procedures which may fall 

short of social demands, e.g. for examination of wider crimes or for harsher punishment.  

 

(7) Pragmatic influences (e.g. contra normative or political agendas) can both motivate or 

discourage Court interventions and distort genuine sociological perspectives. 
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Throughout this Chapter, several preliminary questions have been explored, and hopefully 

answered. First, what are the constitutive factors of the ICC’s legitimacy? Three independent 

theoretical understandings have been identified from the literature – labelled procedural; 

normative; and sociological. Second, how can these components be measured? Sub-sections 

one, two and three have highlighted both definitions and context-relevant indicators of each of 

the three accounts of legitimacy. To recap, procedural legitimacy is measured via the Court’s 

adherence to the statutory requirements set out in the Rome Statute – in Libya, the focus is 

confined to the pre-trial procedures. Normative legitimacy in practice translates into 

compliance with both international human rights standards and norms of international criminal 

law – in particular, various elements of the right to due process and a norm against impunity. 

Finally, sociological legitimacy corresponds with perceptions of ‘affected communities’ 

regarding the activities and objectives of the Court. More specifically, perceptions regarding 

how far the ICC adheres to its procedural duties and normative intentions, and the Court’s 

resonance with the political context in a situation area – dependent in the first place on 

sufficient knowledge within affected communities.  

While scrutiny of Court practice is sufficient to determine both procedural and normative 

indicators, for the reasons set out above, it is strongly doubted whether a reliable measure of 

sociological legitimacy can result from research without some direct access to relevant affected 

communities. Alternative possibilities (e.g. indirect representations) can increase the feasibility 

of access to sociological perspectives, but at cost to the accuracy of any conclusions reached. 

For this reason, while the above theoretical model is proposed as a comprehensive framework 

by which to analyse the complexity of the ICC’s legitimacy in various contexts, the below 

exploration of the concept in the context of post-Gaddafi Libya focuses on the procedural-

normative dynamic of this triangle of factors. Several cautious references to indirect reflections 

on perspectives within Libyan will be made, with the intention of giving a first insight into the 

ICC’s sociological legitimacy in post-Gaddafi Libya. Nonetheless, empirical research on the 

Court’s role in Libya would be required once the situation on the ground – set out below – can 

be secured.  

Third, on a theoretical understanding, how do the different components of legitimacy relate to 

one another? As ‘mapped’ above, there are strong interlinkages between procedural, normative 

and sociological factors of legitimacy. Yet, as also made clear, the three indicators of ICC 

legitimacy will not always operate in sync, rendering legitimacy an unpredictable and 

sometimes paradoxical concept in practice. Whilst each of the three different theoretical 
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accounts have explanatory power regarding the legitimacy of the Court, no one can 

independently offer a comprehensive review of how the concept works in this context. Each is 

therefore required within an applicable framework of legitimacy. Combining the subjective and 

the objective renders the framework for legitimacy complex. However, a theoretically 

transparent and workable understanding of legitimacy of course outweighs ontological and 

epistemological simplicity or ‘neatness’.   

Combining competing accounts of legitimacy naturally leads to questions of balance or 

hierarchy within the concept. Determining the proper weight to be assigned to procedural, 

normative and sociological accounts cannot be done in the abstract. Prioritisation inherently 

depends upon who asks the question of legitimacy. For societies victim to international crimes, 

sociological accounts likely reign supreme. C.f. international human rights advocacy groups, 

whose focus is more likely to be the normative demands on the ICC. However, “as a 

minimum”, Hansen has sensibly proposed that the Court should preserve a “core of legality”: 

“the Court cannot breach rules in the Statute”127. This undoubtedly makes sense. Even with 

other abstract normative or unpredictable sociological accounts, decisions of a Court, to 

properly be called such, must always at the very least be lawful. Procedural legitimacy 

therefore provides a threshold for ICC interventions.  

From this basis, discussion now turns to a fourth, more empirical focus and the foundation of 

the research puzzle guiding this thesis – the presence of and interplay between the procedural 

and normative constructing components of the ICC’s legitimacy in different interventions in 

post-Gaddafi Libya.  
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3. The Cases before the Court:  

Saif al-Islam Gaddafi and Abdullah Al-Senussi  

 

 3.1. Introducing the cases  

 

Before the Court’s adherence to procedural and normative measures of legitimacy can be 

evaluated, the two different dynamics of the ICC’s Libyan interventions need to be introduced. 

As set out at the beginning of this thesis, two case studies will be taken in turn. The focus of 

this Chapter is the two cases which the Court has formally considered from the Libyan situation 

– against Saif al-Islam Gaddafi and Abdullah Al-Senussi. In the first place, it can be noted that 

in the five years since the referral of the Libya to the Court, no individuals have yet been tried 

before the ICC for crimes alleged. Nonetheless, even at the pre-trial stages of the Gaddafi and 

Al-Senussi cases, tensions have emerged between the Court and other actors in the conflict 

regarding by whom and where the former regime members should properly be brought to 

justice.  

 

Though not a State Party to the Rome Statute, following the UN Security Council referral under 

Article 13(b) Rome Statute, Libya (as a UN Member State) became subjected to obligations 

derived from Resolution 1970. As set out in paragraph 5 of the Resolution: 

 

“the Libyan authorities shall cooperate fully with and provide any necessary assistance 

to the Court and the Prosecutor pursuant to this resolution.”128 

 

On 3 March 2011, the ICC Prosecutor opened his formal investigation into the situation in 

Libya. Three months later, Prosecutor Moreno-Ocampo sought three arrest warrants under 

Article 58 of the Rome Statute, which were formally issued by the Court’s Pre-Trial Chamber 

I (PTC I) on 27 June 2011. The three arrest warrants indicted former Libyan regime leader 

Muammar Gaddafi129, his son Saif Al-Islam Gaddafi130 and Director of Military Intelligence 

Abdullah Al-Senussi131 for alleged crimes against humanity committed in Libya since 15 
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February 2011. On issuance of the warrants, Libya’s duty to cooperate extended to assisting 

the Court in bringing these indicted individuals to The Hague. Following the killing of 

Muammar Gaddafi by National Transitional Council ‘rebel’ forces, this concerned only Saif 

Gaddafi and Al-Senussi132.  

 

Even under the warrants, the Court’s jurisdiction remained constrained by possible challenges 

to the admissibility of the cases under Article 17, the Statute’s procedural articulation of the 

idea that ICC jurisdiction is subsidiary or complementary to national prosecutions. As 

effectively summarised by Ferstman, Heller, Taylor and Wilmshurst, the onus lies on the 

relevant state challenging admissibility to demonstrate that the grounds for inadmissibility in 

Article 17(1)133 are satisfied. There are three elements to this: “first, that [the state] is actively 

investigating the same case (i.e. the same person and substantially the same conduct)”; second, 

willingness to “genuinely”134 investigate and, if necessary, prosecute; and finally, the ability to 

do so135. 

 

In May 2012, the Libyan government challenged the admissibility of both cases before the 

Court. In a decision one year later, the Chamber rejected the admissibility challenge against 

the Saif Gaddafi case. The decision was made on the grounds that the Libyan government had 

failed to convince the Chamber that their own investigation of Gaddafi concerned the same 

conduct as that in the case before the Court; and that Libya was genuinely unable to investigate 

and prosecute the case136. In assessing Libya’s inability, the Court relied on evidence regarding 

practical difficulties in securing proper legal representation and transferring Gaddafi from 

detention by local militias into the government’s custody137. The decision was upheld by the 

Appeals Chamber in May 2014138.  Conversely, in October 2013, the Pre-Trial Chamber ruled 

– for the first time in any challenge brought before them – that Abdullah Al-Senussi’s case was 

inadmissible before the Court139. Despite similar concerns about lacking legal representation, 
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the PTC nonetheless found the Libyan government to be both genuinely willing and able to 

investigate and prosecute in a domestic case. The PTC decision was again upheld on appeal140.  

 

Despite the Court’s definitive rulings regarding the admissibility of both cases, the question of 

who ought to prosecute continues to create divisions between the Court and the Libyan 

government; and further, has revealed divergence between the different organs of the Court141. 

In terms of the former, the post-revolution Libyan government appears on the face of it to have 

noted and accepted its obligations to cooperate with the Court. In April 2011, in a letter to the 

OTP, the Libyan Interim National Council stated that it was “fully committed to supporting the 

fast implementation of such arrest warrants”142. More recently (February 2013), in submissions 

to the Court, the Libyan government confirmed that it “does not dispute that it is bound by 

Security Council Resolution 1970”143.  

In practice, however, the Libyan government has consistently failed to comply with requests 

for cooperation from The Hague. One month prior to the admissibility challenges, the Libya 

Justice Minister reported to media outlets that “there is no intention to hand him [Saif Al-Islam] 

over to the ICC”144. Holding true to this position, over five years since Saif Gaddafi was first 

detained in Zintan, and more than two years after the Appeals Chamber’s confirmation that his 

case was admissible, he has yet to be brought before Court. The domestic trial and sentencing 

to death of both Gaddafi and Al-Senussi in July of last year by Tripoli’s Court of Assize thus 

represents the ‘icing on the cake’ of this standoff between the ICC and the Libyan government. 

Responding to Libya’s unfulfilled obligations, and following fifteen requests from Gaddafi’s 

defence counsel145, the Pre-Trial Chamber issued a finding of non-compliance under Article 

87(7) of the Statute146, and also referred the situation to the UN Security Council under 

Regulation 109(4) of the Regulations of the Court.  

Divergence in approaches to the prosecution of Gaddafi and Al-Senussi has also emerged from 

within the Court – notably between the Office of the Prosecutor (OTP) and the Office of Public 
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Counsel for the Defence (OPCD). As discussed in depth by Kersten147, the OPCD has 

consistently stood by the ICC’s right to prosecute both Gaddafi and Al-Senussi, considering 

the possibility of a fair trial in Libya, or at least one that satisfies the criteria demanded by 

Article 17 Rome Statute, “all but impossible”148. Conversely, the OTP has shown “considerable 

flexibility” to the question of where Gaddafi and Al-Senussi ought to be tried149. Speaking in 

January 2012, Prosecutor Moreno-Ocampo publicly explained that 

 

“I respect that it's important for the cases to be tried in Libya… and I am not competing 

for the case."150 

 

Complicating the situation further, distinctions can be drawn between the OTP’s submissions 

to the Pre-Trial Chamber during admissibility challenges in the Al-Senussi and Gaddafi cases. 

Whilst in the former the OTP maintained its support for domestic trial of Al-Senussi, and 

inadmissibility of the case before the Court151; in the Gaddafi case, the OTP rather concluded 

that Libya had failed to provide “sufficient supporting evidence” to meet the requirements of 

inadmissibility before the Court152. Responding to the difference in approach, Ferstman, Heller, 

Taylor and Wilmshurst interestingly suggest that “the Prosecutor’s position in each case can 

go a long way in explaining the different outcomes and raises broader questions of the proper 

role of the prosecutor in admissibility challenges before the ICC”153.  

 

Accordingly, competing stances to prosecute Gaddafi and Al-Senussi cannot be over simplified 

or polarised between ICC requests for cooperation and the Libyan government’s preference for 

domestic trials. Divisions extend to the different organs of the Court itself, as well as within 

the complexity of the Libya situation more generally. Specific details of these tensions will 

now be examined through the procedural and normative lenses of legitimacy. 
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3.2. The procedural question: Rome Statute compliance  

How far has the ICC adhered to the requirements set out in the pre-trial provisions of the Rome 

Statute throughout its investigations, issuance of arrest warrants and requests for cooperation 

in the Saif Al-Islam Gaddafi and Abdullah Al-Senussi cases, from the Office of the Prosecutor’s 

formal opening of the investigation (3 March 2011) until present? 

Before a focused analysis can be undertaken on Rome Statute adherence in the Gaddafi and 

Al-Senussi cases and corresponding conclusions on procedural legitimacy drawn, the 

applicable pre-trial provisions of the Statute must be identified. The focus of critical discussion 

on the ICC’s role in the two cases, both in the literature examined and the interviews conducted, 

has centred on interpretation and application of the admissibility criteria in Article 17. Beyond 

this, two further provisions became relevant. First Article 19(10), which facilitates the review 

of admissibility decisions already made by the Court, on application of the Prosecutor. Second 

Article 3(3), which allows for the Court to “sit elsewhere” – i.e. to move proceedings from The 

Hague to a relevant situation area.  

 

Determining admissibility 

To recap, Article 17(1)(a) of the Rome Statute holds that a case will be inadmissible before the 

Court in The Hague where a state challenging admissibility can demonstrate that it is “actively 

investigating or prosecuting the same case”154; and that it is both willing and able to effectively 

address crimes committed through this process. From the data collected, significant criticism 

has been levelled at the ICC following the alleged inconsistency with which this provision has 

been interpreted and applied at various stages of the Gaddafi and Al-Senussi cases. As will be 

set out below, the critiques of inconsistency respond to several emerging trends: the divergence 

in approaches between the OTP and the OPCD (already introduced above); the approach(es) 

taken in other earlier situation areas, seemingly at odds with the Libyan cases; and the 

purportedly inconsistent outcomes of the Gaddafi and Al-Senussi admissibility challenges 

themselves.   

Even before the Court formally considered Article 17 following the Libyan government’s 

challenges, the OTP (notably former Prosecutor Luis Moreno-Ocampo) is viewed, with few 
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exceptions, as having taken an unprecedentedly lenient155 approach to the admissibility 

question in Libya, deferring largely to the questionable capacity of the post-revolutionary 

authorities. Comparisons were drawn across the data collected with the position taken in earlier 

situations, notably Kenya, to demonstrate how “Prosecutorial practice has been 

inconsistent”156. As explained by one former counsel for the OPCD, 

“the Libya admissibility challenges happened a year after the Kenya ones and in Kenya 

the OTP took a very stringent approach, like ‘nope… you have to show us concrete 

evidence that you’re investigating and we need to know exactly what the charges are’. 

Libya was the opposite.”157 

In contrast to the Kenyan interventions, the Office’s approach in Libya has been characterised 

as “hands-off”158 - demonstrating a “pretty troubling”159 level of deference. This now external 

Defence counsel went on to note that particularly in the Libyan context – where “from the very 

outset there were question marks”160 surrounding national justice following the killing of 

Muammar Gaddafi – it was both “strange” and “puzzling” for the Prosecutor to adopt such a 

lenient approach161. As implied by these critical reflections from the Defence, and as also 

introduced above, this level of leniency did not align with the position taken by the OPCD to 

the admissibility of the Libyan cases. Kersten, a researcher on the effects of ICC interventions, 

described how the OPCD “has taken aim at the Prosecution's acquiescence with Libya's 

demands to prosecute Saif and Senussi”, resulting in an “acrimonious rift”162 between the 

Offices: 

“Just days after Saif's arrest, on 28 November 2011, the OPCD asserted that the OTP 

was employing double-standards with regards to its conception of complementarity.”163 

As an unofficial political undertone, the detention of four ICC staff in Zintan during an official 

visit to Saif Gaddafi for the purpose of his defence, is likely to have done little to sway the 

OPCD in favour of a domestic trial. As Kersten notes, the Court is “neither dumb or blind” to 
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the political reality of its relations with Libya164. The deferential approach taken by the OTP 

falls more in line with broader ideas of positive complementarity than with the strict procedural 

hurdles of Article 17. This reality is consistent with Kersten’s perception that “the Court’s too 

complicated to have one strategy on complementarity”165. However, questions then arise 

regarding the ‘legal weight’' of broader ideas of complementarity beyond the Statute, relied on 

by the Prosecutor. Kersten went on to doubt whether they could legally “hold much water”166. 

As noted by PTC I itself in the Gaddafi Admissibility decision, 

"[t]he principle of complementarity expresses a preference for national investigations 

and prosecutions but does not relieve a State, in general, from substantiating all 

requirements set forth by the law when seeking to successfully challenge the 

admissibility of a case".167 

Instead, Kersten contended that complementarity as a ‘big idea’168 is better understood as a 

“very useful framing device for the OTP”169. Risking looking impotent following early signs 

of Libyan authorities´ reluctance to cooperate, and short of doing nothing, 

“they [OTP] realised that their third way out was to invoke positive complementarity 

in such a way that would suggest that their role wasn’t, in fact, to prosecute anybody, 

but was to push Libya towards prosecuting these individuals”.170   

Accordingly, the flexibility of positive complementarity allowed scope for pragmatic decisions 

of the Prosecutor, and in turn the apparent acquiescence of the Office. Similar sentiments were 

echoed by de Bertodano, who considers it “naive to imagine there is no prospect” of the Court 

“being influenced by political considerations regarding the state concerned”, and their 

willingness to cooperate (or lack of) – “[t]his problem is inherent in the principle of 

complementarity”171. To the extent that the ICC Prosecutor can rely on more generous 

conceptions of the principle of complementarity than the procedural hurdles laid down in 

Article 17, the OTP’s adherence to the text of the Statute is doubted. Moreover, this calls into 
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question more fundamental principles of independence and impartiality, as will be explored 

under the normatively-focused sub-question below.  

Besides the OTP, it is contended in several accounts that the Chambers of the Court have also 

erred in their interpretation of Article 17’s criteria in the two Libyan challenges. Criticisms 

principally alleged that the opposite outcomes regarding the admissibility of the Gaddafi and 

Al-Senussi cases cannot be defended on a principled basis172. Rather, as developed in detail by 

Tedeschini, the “inconsistency affecting the two decisions… is due to a conflicting assessment 

of the same element: Libya’s failure to provide the accused with legal counsel”173. On the one 

hand, lacking legal representation was a compelling consideration in the Chambers finding the 

Libyan government unable to genuinely prosecute Gaddafi. On the other, the Chambers were 

nonetheless willing to find the Al-Senussi case inadmissible, “speculating”174 that legal counsel 

would be secured in the near future (which hindsight shows to have been a mistaken 

assumption). For Tedeschini, taking into account the “potential developments”175 of a case is 

clearly at odds with previous jurisprudence: 

“[i]n the Al-Senussi case, the PTC should not have taken into account the argument that 

Libya was going to nominate an attorney, given that speculative consideration clash 

with the ‘at the time’ requirement informing the admissibility test”176. 

Tedeschini highlights the “risks stemming from inconsistent holdings, namely that of exposing 

the Court to criticisms based on its alleged politicisation” – in other words, the “recurrent 

accusation… of being heavily influenced by political factors”177. Once again then, inconsistent 

readings of Article 17 have opened the institution up to normative critiques of its independence 

and impartiality.  

One final issue with the Chambers’ application of Article 17(1)(a) emerging from the data 

concerned the PTC’s failure in the Gaddafi challenge to rule on the question of whether or not 

Libya was willing to genuinely prosecute due to the lack of defence counsel. Instead, 

curiously178, the Chamber determined the decision on the basis that Libya was unable to do so. 

However, as explained by Heller,  
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“[t]here is nothing structurally wrong with Libya’s criminal-justice system, because the 

Libyan Code of Criminal Procedure protects Saif’s right to counsel. The problem is the 

Libyan government: although it has the ability to provide Saif with competent defence 

counsel — international or national — it simply does not want to”.179 

Accordingly, “its assessment... would probably have been more apt under a ‘willingness’ 

assessment”180. Why then was the more suited statutory provision seemingly disregarded? 

Heller reasons this again on grounds of “realpolitik imperatives”181, and the fact that a ruling 

of inability rather than unwillingness would “minimize the potential affront to Libya”182. Yet 

aside from the argument that state failings should be assigned their proper moral weight, the 

Chamber’s ambiguous approach to labelling the criteria, allegedly driven by political 

convenience, also leaves their decision “legally problematic”183 in terms of the ICC’s 

procedural legitimacy. 

 

 Reconsideration for Al-Senussi  

Under Article 19(10) of the Statute,  

“[i]f the Court has decided that a case is inadmissible under article 17, the Prosecutor 

may submit a request for a review of the decision when he or she is fully satisfied that 

new facts have arisen.”184 

Following the Court’s ruling that the Abdullah Al-Senussi case was inadmissible before the 

Court, there have been persistent calls for reconsideration of the case under Article 19(10). 

Calls are based not only on the continued failure to secure proper legal representation for 

Senussi – in contrast to the Chambers’ speculations – but also, and perhaps more forcefully, on 

the worrying treatment of Al-Senussi within Libya. Melinda Taylor recalled the implications 

of mistreatment of Al-Senussi in Al-Hadba prison that emerged from videos leaked last year 

revealing the torture of another son of the former dictator, Saadi Gaddafi185. Moreover, around 

the same time, Al-Senussi was sentenced to death by a court in Tripoli, in a trial subject to 
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much criticism since186. In light of such events, Kevin Jon Heller, a member of international 

law blog Opinio Juris, has explained that “whatever the merits of the Appeals 

Chamber’s decision at the time — and they’re limited — recent events in Libya have obviously 

rendered it obsolete”187. In similar vein, Kersten has characterised the reconsideration of 

Libya’s ability to genuinely prosecute Al-Senussi as a “slam dunk case” 188. 

The question then becomes on whom does the duty to request review of the Chamber decision 

fall? Heller has, very interestingly, discussed and in turn discounted the possibility of Al-

Senussi challenging the earlier decision himself on a strict reading of the text of the Statute189. 

From this basis, Heller contends (in line with the calls of many others) that 

“the better solution remains the one that is staring us right in the face: the OTP should 

challenge inadmissibility on al-Senussi’s behalf”.190 

However, recent reports and statements from current Prosecutor Fatou Bensouda have 

confirmed that review of the inadmissibility of the Al-Senussi case is not part of the OTP’s 

present agenda. Speaking on the situation in Libya before the UN Security Council, the 

Prosecutor emphasised  

“that under article 19(10) of the Rome Statute, my Office can only submit a request for 

review of the Pre-Trial Chamber’s decision if it is “fully satisfied” that there are new 

facts which negate the basis of that decision”191. 

On the basis of the information currently available to the OTP, she went on to hold that 

“[a]t this time, the Office is not fully satisfied that new facts have arisen which negate 

the basis on which Pre-Trial Chamber I found Mr Al-Senussi’s case inadmissible.”192 

The OTP’s position with regards to Article 19(10) is consistently and fervently contested across 

the data collected. From within the ICC, former counsel for the OPCD questioned that if the 

Prosecutor currently cannot see any grounds, following the events listed above, “what does it 

take?”193 Heller has declared it “now impossible to argue”194 that Libya is able to genuinely 
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prosecute; finding there to be “no possible justification”195 for not initiating a review. Showing 

the breadth of dissent, Mark Ellis, Executive Director of the International Bar Association, 

commented that he does not know of “any organisation or entity that has looked at [the issue 

of reconsideration] in any serious way that has come to any different conclusion”196, with the 

obvious exception of the Prosecutor.  

It is worth noting that on the wording of Article 19(10), the OTP only ‘may’, rather than must 

initiate such a review. Yet the extent of opposition to the OTP’s position can be interpreted as 

a response to a failure to act in the exact situation envisaged for reconsideration by the statutory 

provision. Ellis went on to conclude “the standard that the OTP is relying on or adhering to 

seems to be a bit much”197. Alluding to wider implications of the OTP’s failure to act, 

McDermott has argued that the Office has “given its consent for Al-Senussi’s death sentence 

after a deeply flawed trial – another strike against its already tattered reputation”198. 

Accordingly, the implications of Prosecutorial hesitation towards Article 19(10) are (on the 

basis of this data) likely to be damaging not only in a direct sense, to the accused himself, but 

also in the long-term to at least procedural understandings of the legitimacy of the OTP, as well 

the ICC more generally.   

 

Trial in the The Hague vs. trial in Libya 

A final debate across the data collected on the ICC’s role in the Gaddafi and Al-Senussi cases 

concerns the “multitude”199 of alternative options open for consideration within the polarised 

“battle”200 between a Libyan trial and trial in The Hague. Contained within this multeity is, or 

at least was, a range of both political and legal options201 consistent with the ICC’s obligations 

under the Statute. One example discussed by various data sources is a sequencing of the 

international judicial process and Libyan trials (the latter for crimes allegedly committed by 

Gaddafi and/or Al-Senussi which fall outside of the Court’s mandate under Resolution 1970). 

However, even more relevant in terms of the Court’s procedural obligations is the option 

facilitated by the Statute itself, under Article 3. Sub-section 3 of Article 3 creates the possibility 
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for the Court to “sit elsewhere”- including of course within Libya – “whenever it considers 

desirable”, “in the interests of justice”202.  

On the basis of Article 3(3), the Court is clearly not required to move proceedings to a situation 

area whenever “the exercise of jurisdiction by the ICC has met political resistance”203, as in 

post-Gaddafi Libya. What then is the nature of its commitments with regards to in situ trials? 

Elham Saudi of Lawyers for Justice in Libya (LFJL) describes the Court as having “an active 

responsibility and a positive duty to inform the Libyans of all their options, and to assist them 

in achieving their options”204. The duty is one to inform and consider. There is variance in 

responses across the data with regards to how far the ICC has afforded sufficient attention to 

the possibility of relocation of trials to Libya, as well as to broader alternatives. However, one 

broad pattern does emerge. Earlier criticisms of the Court’s exclusive focus on ICC or Libyan 

trials appears, in more recent accounts, to have been replaced with an acceptance or even 

forgiveness of the ICC’s neglect of possible alternatives.  

Earlier reflections on the relevance of Article 3(3) to the Libyan situation area present the 

option of an ICC trial in situ as a potential “compromised solution”205 to the “legal tug-of-

war”206 between Libya and the Court, and by others still as the “best option”207. Both Kaye and 

McGonigle Leyh have described the “practical and symbolic benefits” of a trial in Tripoli208. 

Libyan-grounded ICC hearings would have both rendered the international Court more visible 

and accessible to affected communities, and promoted direct engagement from the ICC with 

the context from which the cases arose209. Kersten similarly summarised that 

“Holding hearings and a trial in Libya would allow the Court to retain control over the 

proceedings and thus guarantee international legal standards… all the while illustrating 

that the ICC isn’t simply interested in extracting leaders from the very context in which 

the victims and survivors it purports to work for live.”210 
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In the face of such promise, Kersten concluded that a trial within Libya would have palpable 

benefits – “for the Court, for Libya and for justice”211. Similar support was shown toward the 

option of a sequencing of trials, which “would have given time for Libya to stabilize the country 

and build an independent judiciary capable of subsequently trying Saif and Senussi 

domestically for crimes beyond the ICC's warrant against them”212. Recounting the extent of 

consideration for such options by the Court, Kersten explains that the option was not entirely 

overlooked: 

“The OTP initially saw the option of an in situ trial favourably and presented it to the 

NTC during a visit in November 2011 to discuss the fate of Saif.”213   

However, despite this initial discussion, Kersten has since found such options not to have been 

“sufficiently elaborated or explored”214 by the Office (or by Libya for that matter). In similar 

vein, Saudi described the Court as “failing”215 in its function to properly bring this, and other 

options, to light.  

Despite previous promotion of alternative options for justice, including Article 3 of the Statute, 

recent accounts have reflected more doubtfully on their practicality. Hindsight of both the 

continued (if not increasing) security threats following the breakout of the second civil war in 

2014, and the revelation of the extent to which Libyan authorities were not prepared to 

cooperate with the ICC appear to have dampened calls for such alternatives. As set out by 

Melinda Taylor: 

“A trial in situ would mean that the ICC would have to actually go there, which would 

mean there would have to be sufficient security. And, my understanding is that the 

problem… was that one of the primary objections was the [Libyan authorities’] fear 

that Saif could be acquitted or not get the death penalty. Now a trial in situ doesn’t 

eliminate those fears, because they still can’t give the death penalty and there is still a 

risk that he might be acquitted in a fair and impartial trial.”216 
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Consistently, both Kersten and McGonigle Leyh recently similarly doubted the feasibility of 

what they considered to be promising possibilities initially217. While recognising that “at the 

time it wasn’t a bad idea”218 and that he nonetheless “certainly thought it should get more 

consideration”, Kersten explained that “of course, in hindsight, it would have been completely 

infeasible”219. A passage of time, in which situations have failed to improve within Libya, 

therefore appears to have ‘saved’ the Court from former critiques as to its responsibility to at 

least properly consider additional options. 

It must be noted however, that the pattern set out was not without exceptions across the data. 

Some, notably Timothy William Waters have, from the earliest months of ICC intervention in 

Libya argued that “a choice between two versions of justice – Libya’s and The Hague’s – is 

unavoidable”220: 

“Even if the ICC held its own trial on Libyan soil, it would still be far from true local 

justice. The sight of English-speaking judges listening to Arabic on headphones would 

leave Libyans doubtful that their stories were being told, much less understood”.221 

Waters’ reflections are grounded in considerations consistent with sociological measures of 

legitimacy, though the empirical basis for such assertions was not evident. Raising similar 

questions with a sequencing of trials, Waters made reference to the “geologic pace of 

international trials”222 and Taylor suggested the value of sequencing was always undermined 

by the likelihood of a Libyan death sentence223. On the other hand, others have continued to 

call for consideration of alternatives by the Court. In February of last year, Saudi and Ebbs of 

Lawyers for Justice in Libya suggested again that “the ICC might hold its trials in Libya”, while 

stating too its frustration that there has of yet been “no attempt to pursue alternative 

approaches”224. Setting out the prevailing benefits, they noted that  

“Doing so would increase the likelihood of the Court being able to actually proceed to 

trial in the Saif al-Islam case, and lower the political and financial costs currently 

associated with admissibility challenges. It might also make it easier to work in tandem 
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with national reconciliation efforts.  And it might open up vital space for the Prosecutor 

to carry out additional investigations into on-going crimes.”225 

Accordingly, it appears that no consistent conclusion on the suitability of alternative 

approaches to securing justice in the Gaddafi and Al-Senussi prosecutions can be reached on 

the basis of data collected. However, as set out above, the procedural obligation under Article 

3(3) is not one to pursue alternatives, only for proper weight and attention to be afforded to 

such options, even if only temporarily possible. In the latter sense, the data suggests that the 

Court may have fallen short. While of limited future relevance to ICC-Libyan animosity on 

“the fate of Saif and Senussi”226 then, this “missed opportunity”227 (even if only to broaden the 

debate) is nonetheless a further blemish on the Court’s Libyan record.  

 

3.3. The normative question: due process protection 

How far has the ICC acted in accordance with standards of international human rights law, 

specifically rights to a fair trial, throughout its investigations, issuance of arrest warrants and 

requests for cooperation in the Saif Al-Islam Gaddafi and Abdullah Al-Senussi cases, from the 

Office of the Prosecutor’s formal opening of the investigation (3 March 2011) until present? 

The Court’s approach to fair trials and due process, central to the international human rights 

standards with which the ICC’s normative function has aligned, has been challenged on several 

grounds across the data collected. First, in terms of the standard of human rights protection 

demanded from situation States in admissibility challenges. Second, regarding the Court’s, or 

more specifically the Prosecutor’s, own approach at the international level. Each is now 

addressed in turn.  

  

 Due Process at the National Level 

Since the fall of the Gaddafi regime, there have been persistent concerns about the process by 

which former regime leaders Gaddafi and Al-Senussi would be brought to justice within Libya. 

As explained by Waters, 
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“Legal justice is hardly assured in Libya these days, although the other, rougher kind 

sometimes is: Al-Islam’s lawyers have warned that their client faces the death penalty 

or a lynch mob, with no due process either way”228. 

Painting a similar picture, Human Rights Watch last year recalled how  

“[a] Human Rights Watch conducted in January 2014 revealed that Libya had failed to 

grant Sanussi, Saif al-Islam Gaddafi, and co-defendants basic due process rights. In 

February 2015, a UN human rights report indicated concern that [a Libyan] trial risked 

falling short of basic international standards”229. 

Against this backdrop, even before the ICC formally had the opportunity to consider the 

apparent absence of due process within Libya and the treatment of the accused, concerns about 

the possibility of either Saif Gaddafi or Al-Senussi’s cases being held inadmissible were being 

vocalised. Kersten expressed that the Court accepting the Libyan admissibility challenge 

“would be tantamount to reaffirming behaviour that undermined the very role of the ICC in 

Libya – to fairly and impartially investigate and prosecute those most responsible for 

international crimes”230. 

When the admissibility of both Libyan cases did come before the Court, several issues 

pertaining to due process were considered in depth by both the Pre-Trial and later the Appeals 

Chamber. Under Article 17(2) of the Statute, the Court shall have regard to principles of due 

process when determining “unwillingness” for the purposes of admissibility231. Further, as set 

out above, in both cases the Chambers examined of the accused’s access to legal counsel – one 

of the rights constitutive of a fair trial. On appeal of the Al-Senussi inadmissibility ruling, the 

Court discussed the proper function of due process consideration in admissibility challenges. 

The Appeals Chamber opted for a narrow interpretation, holding that whether due process 

rights have been violated does not per se determine unwillingness, and thus admissibility232.  

Following the Court’s interpretation, international due process demands and thresholds for fair 

trials do not extend to domestic proceedings in States challenging the jurisdiction of the Court 

in The Hague. As a result, the level of protection afforded to the accused’s due process rights 

is placed at odds with the preference for national justice under the principle of 
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complementarity. Reflecting on this discord, Heller has suggested that in limiting the Court’s 

due process examination, “[t]he principle of complementarity… fundamentally undermines the 

Court’s ability to ‘set a model for the world of how a criminal court should function’”233. He 

characterises this dynamic as the “shadow side of complementarity”234. 

Following the Appeals Chamber’s decisive statements on issues of due process, the ruling that 

Al-Senussi’s case was inadmissible before the ICC has been subject to significant normative 

criticism. Before exploring such critiques, it is worth noting that the Appeals Chamber’s 

decision has been defended it terms of its compliance with the text of the Rome Statute – i.e. 

its procedural legitimacy. On the one hand, McDermott has argued that the “reference to “due 

process” in the complementarity clause is perfectly ambiguous” and “certainly leaves room for 

the Court to take fair trial considerations into account”235. However, on the other, Heller, 

(unpopularly as he notes himself236) rejects the “due process thesis”, which he considers to be 

“contradicted by the text, context, purpose and history of Article 17”237. Exploring a few of 

these, textually, he argues that the requirement to “have regard to principles of due process” in 

Article 17(2) is a “sub-ordinate clause”, which “simply explains how the Court should 

determine whether one or more of the paragraphs [the criteria for admissibility in Articles 

17(2)(a-c)] are satisfied”238. It is not an independent base on which to challenge admissibility. 

Furthermore, historically, proposals that due process should be a basis for determining 

admissibility were rejected by many delegates to the Court239. This echoes the words of 

Prosecutor Moreno-Ocampo several years earlier that “[w]e are not a human rights Court. We 

are not checking the fairness of the proceedings”240.  On the basis of this interpretation of the 

statutory provisions, the Court appears not to have erred procedurally. 

Yet criticisms have nonetheless been levelled at the Court’s interpretation of Article 17(2) on 

normative grounds. International human rights organisations, like Amnesty International and 

Human Rights Watch, have pointed out that Libya is bound to comply with the ICCPR and its 

fair trial stipulations, and advanced “that the Court should emphasize international 

standards”241. Such calls have only been heightened following the trial of Gaddafi and Al-
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Senussi in Tripoli last year, in which both of the accused were given death sentences. Diver 

and Miller have opposed the domestic trial as an “outrageous violation of the detainees’ right 

to a fair trial”, which they consider “clear proof of the incompetence of the Libyan judicial 

system as it stands today”242. Questioning the normative credentials of Libyan justice in a more 

measured way, Mark Ellis’ comprehensive evaluation of the trial in Tripoli concluded  

“it has been found that, on balance, shortcomings in the proceedings and the volatile 

security situation have severely compromised the fairness of the trial”243.  

In the face of a domestic trial which falls short of international standards, Mark Ellis has since 

reflected on the position taken by the Court towards due process as “absolutely the wrong 

decision”244. He observes the implications of such an interpretation to extend beyond the Al-

Senussi case, and the Libyan situation, to affect the very core of the ICC’s functions: 

“I don’t understand how an international court can, under the principle of 

complementarity, justify upholding a legal process that is unfair, that does not meet 

international standards. It seems to me at a very fundamental level that the International 

Criminal Court cannot support that position, and yet it seems to be doing just that”245.  

Interestingly, despite proposing that the Appeals Chamber’s approach is procedurally 

defensible, Heller similarly contends that the position is nonetheless morally problematic. 

Quoting Fletcher, he explains that  

“‘insofar as international criminal law seeks to extend the rule of law to atrocities and 

crimes against humanity, it too must remain faithful to the demands of fairness’. Indeed, 

if the ICC simply turns a blind eye to unfair national trials – the inevitable effect of 

article 17 as written – it will simply permit States to replace one kind of impunity with 

another”246. 

In response to his recognition of the need to necessitate fair trials, he advocates that “there is 

room to debate how a due process requirement could best be incorporated into Article 17”247. 

Writing about the disjuncture even before the Libyan situation was brought before the Court, 
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he proposed the radical and “difficult task of amending Article 17 to recognise due process”248. 

However, there seems to be other routes by which the Court could have provided further due 

process protection under Article 17. Some have proposed that the extent of Libya’s failure to 

observe Al-Senussi’s due process rights can trigger the more specific (and higher) thresholds 

for ‘unwillingness’ set out in Article 17(2)(c). Tedeschini has proposed that the total denial of 

legal representation can be included “in the list of telements potentially indicating that a trial 

is too flawed not to be considered a farce”249. Robertson too has suggested that Libya’s justice 

system can be considered to be in “total collapse” or “unavailable”, thus leaving the Gaddafi 

and Senussi cases admissible under Article 17(3)250.  

Heller himself has more recently proposed another possibility. As he effectively summarises,  

“Although the ICC was not designed to pass judgment on whether national criminal-

justice systems live up to international standards of due process, there is nothing wrong 

with the Court ensuring that states do not undermine the viability of domestic 

prosecutions by ignoring their own due-process protections.”251 

The Pre-Trial Chamber itself noted when considering the admissibility of the Gaddafi case that 

its assessment should be “in accordance with the substantive and procedural law applicable in 

Libya”252. In addition to Libya being a signatory of the ICCPR, under Article 53 Libyan Prison 

Law No. 47 and Article 106 Libyan Code of Criminal Procedure, Libyan law secures the rights 

of Al-Senussi and Gaddafi to lawyers during both detention and interrogation253. Moreover, 

speaking to the UN Security Council last year, the Prosecutor explained that Libya had 

explained that  

“the death sentence against Saif Al-Islam Gaddafi was non-enforceable in Libya 

because his trial was held in absentia, and that he will enjoy an absolute right to a new 

trial when he is transferred from Zintan into the custody of the Libyan authorities.”254 

Where a state’s “own criminal-justice system requires due process”, yet they persist in denying 

it, “the state is, in fact, conducting the proceedings in a manner ‘inconsistent with an intent to 
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bring the person concerned to justice’”255 – also another ground for admissibility under Article 

17(2)(c). 

Accordingly, on the basis of either the severity of Libya’s departure from due process or the 

requirements of its own national laws, it appears that the normative demands on the ICC to 

respond to flagrant violation of rights to a fair trial can be met on the basis of the Statute, more 

specifically ‘unwillingness’ under Article 17(2). Yet while creativity in interpretation of Article 

17 in theory enables the Court to act on Libyan violations of the accused’s human rights, both 

defendants continue to remain without access to legal representation. Beyond Libya, in other 

situations where violations are less severe and where the State in question lacks sufficient 

domestic human rights protection, the Chambers may have set a dangerous moral precedent 

through their narrow reading of the role of due process under Article 17(2).  

Furthermore, the Court’s deferential position with regards to due process distances the Court 

from the normative principles on which it is based. The Court’s claimed inability to ensure fair 

trials can be taken to demonstrate that “the ICC just can’t fulfil the same moral function as 

other tribunals”256. These concerns are particularly apparent when another fundamental 

principle of the Court, i.e. complementarity, appears to have pulled the Court to decisions 

detrimental in effect to international human rights standards. For a majority across the data 

collected, from the understanding of the ICC as a “standard setter or model” of the highest 

standard of international justice257, the position laid down by the Court in the Libya cases leads 

to a “depressing analysis”258 for the normative legitimacy of the ICC.  

 

 Due Process at the International Level 

While there may be some scope to debate the extent to which fair trial thresholds permeate 

through decisions of the Court to the activities of relevant States, the normative obligation on 

the Offices and Chambers of the ICC themselves to adhere to international standards of due 

process seems beyond doubt. As discussed in Chapter 2, one right constitutive of a fair trial is 

of particular relevance to the Court’s own actions during the pre-trial stages of the Gaddafi and 

Al-Senussi cases – that is, the right to an independent and impartial tribunal. Recognising this 
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normative obligation, speaking generally about her Office’s work earlier this year, Prosecutor 

Bensouda stated clearly that “the Court’s decisions have been and will continue to be 

independent, impartial and fair”259. However, while the OTP itself unsurprising defends its 

commitment to these principles, others dispute that neither the Court’s independence nor its 

impartiality can be so assuredly asserted in the context of the Gaddafi and Al-Senussi cases. 

The “unprecedented”260 leniency shown by the Prosecutor to the post-revolutionary Libyan 

state authorities through the admissibility criteria under Article 17, discussed above, was 

alluded to in several data sources with regards to alleged influence on or partiality of the 

Prosecutor. Yet doubts amongst the data collected have focused primarily on the actions and 

objectives of the Prosecutor beyond this. In the first place, “many questioned the Prosecutor’s 

speed”261. After opening the formal investigation into Libya only five days after the situation 

was referred under UNSC Resolution 1970, Prosecutor Luis Moreno-Ocampo advanced 

investigations in Libya with “lightning speed”262 – seeking the three arrest warrants only three 

months later. Four days of preliminary examination and three months of full-scale investigation 

stand in sharp contrast to precedents set in earlier situation areas. After referral in December 

2004, the ICC Prosecutor waited over two years before opening a formal investigation into the 

situation in the Central African Republic, with arrest warrants not being issued for a further 

year263. Commenting on this, former UN High Commissioner for Human Rights, Louise 

Arbour, once again applies the word “unprecedented” to the Libyan situation264. 

As pointed out by one external counsel for the ICC’s Defence265, arrest warrants were sought 

prior to the full conclusion of the International Commission of Inquiry on Libya, mandated “to 

investigate all alleged violations of international human rights law in Libya”266. Reflecting on 

this, she suggested that  

“the objective opinion is that if you have a three-month gap, time period, and in that 

three-month time period the Prosecutor hasn’t actually had any concrete investigations 
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on the ground, it does beg the question as to was it a very rigorous investigation and 

what it was based on”267. 

Kersten too cautiously advanced the idea of “shortcuts” with regards to the OTP’s gathering of 

evidence during preliminary Libyan investigations, however, he did note that this may be “a 

little bit too pejorative”268 of a conclusion.  

On the contrary, it has been suggested by others that these largely critical reflections on the 

Prosecutor’s expeditious three-month initial investigation may be unfair. Capturing his 

problematic position across various situations, Prosecutor Moreno-Ocampo himself explained  

“I received criticism because I was too slow in Sudan, too fast in Libya... That is the 

life of the Prosecutor. I’m not in a popularity contest. I respect my legal mandate; 

standards were fully respected.”269 

Discussing the pace of OTP’s involvement, the Report of the Independent Commission of 

Inquiry on Libya nonetheless concluded that “it was vital that the ICC Prosecutor seize the 

initiative and move with all deliberate speed to investigate the offences”270: 

“This creates the potential for the court to act as a deterrent for future atrocities, and 

alter the conflict dynamics in a game-changing manner.”271 

Such a view is largely consistent with the “well-known maxim”, ‘justice delayed is justice 

denied’272. It implies that the speed of the Prosecutor ought to be seen in terms of 

effectiveness273, through which the ICC can function as a mechanism not only for securing 

accountability for international crimes but also to prevent or minimise their commission. Such 

a Court would certainly be welcome. However, in practice, Grandison has suggested (and as 

emerges from the data collected) that stark inconsistencies more likely lead prosecutorial 

decisions to “become less credible”, tainting the image of impartiality274.  
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In addition to questions around the timing of the OTP’s interventions, critics have also targeted 

Prosecutor Moreno-Ocampo’s individual affiliation with the post-regime Libyan authorities. 

Though seemingly no longer available, Rosenthal has documented on several occasions a 

photograph taken 29 June 2011 (previously featured on the ICC’s website) of Prosecutor 

Moreno-Ocampo shaking hands with Mahmoud Jibril, head of the Libyan National 

Transitional Council, on the steps of the Court in The Hague275. Another image displays the 

Prosecutor similarly gesturing with the later interim Libyan Prime Minister, Abdel Rahim al-

Kib. 

 

Libyan Prime Minister Abdel Rahim al-Kib (R) shakes hands with ICC  

Prosecutor Luis Moreno-Ocampo (L) during a press conference in Tripoli  

(Source: GettyImages, 19 April 2012) 

Reflecting on the image mentioned in his own discussion, Rosenthal explains that what this 

“symbolically-charged handshake” makes clear is that “the ICC is not an impartial judicial 

authority”, categorising the institution instead as a “partisan activist court”276. Criticisms of the 

“apparent coalescence of Prosecution and State interests”277 have not been confined to 
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academic discussion. Kersten recounts how the “OPCD also took issue with Moreno-Ocampo’s 

public comments and appearances”278: 

“In May 2012, the OPCD filed a motion with the ICC's Appeals Chamber to disqualify 

Moreno-Ocampo from the Libyan case due to “an objective appearance that the 

Prosecutor is affiliated with both the political cause and legal positions of the NTC 

government.”279 While the motion was ultimately unsuccessful, just four days before 

the end of Moreno-Ocampo's tenure, the Appeals Chamber's chamber issued a scathing 

ruling280 which claimed that the Prosecutor's behaviour was clearly inappropriate.”281  

Concluding on the implications of the Prosecutor’s position for the “integrity of the Court as a 

whole”282, Kersten has argued that 

“The OTP's leniency towards Libya and its currying favour with the NTC is certainly 

something that must be more critically assessed as it severely diminished the Court's 

desire to appear impartial and independent.”283 

How the Prosecutor has acted is of course an important element of questioning both 

independence and impartiality. However, it is not the full story. Determining whether the 

Office, and thus the Court, has acted partially to the Libyan government or has been influenced 

inappropriately also requires examination of the reasons motivating OTP decisions. Despite 

initial contact with several, no in depth interviews were secured with OTP personnel for the 

purpose of the present research. Therefore, it cannot be stated definitely why certain decisions 

or public appearances/alliances were made by Prosecutor Moreno-Ocampo or his Office. How 

far any such individuals would have been willing or even able to disclose any external or 

improper considerations is extremely doubtful anyway. Nonetheless, two motivations have 

been consistently proposed across the data collected: “one, to be seen as useful to the Security 

Council”, and two, to have some “potential impact” on the ongoing cases284.  

Considering first the latter, Walt has explained that the Prosecutorial leniency in the Gaddafi 

and Al-Senussi cases underscores a “major shortcoming” of the Court, specifically the OTP: 
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“its inability to stand down resistance from governments”285. Without cooperation from the 

post-regime Libyan authorities – in detaining the accused, protecting witnesses and 

safeguarding evidence - the Prosecutor’s chances of ever securing justice, either directly or 

indirectly (through national trials), are significantly diminished. Accordingly, as argued by 

David Bosco, 

“the ICC at the moment has a clear interest in downplaying Libya’s obligations while 

it negotiates”286. 

 

Loud OTP insistence “that Libya is already in violation of its legal obligations” renders Libyan 

authorities’ cooperation less likely, and ultimately “would only highlight the [ICC]’s 

impotence”287. The dependence of the OTP and the Court on Libyan cooperation therefore 

implicates the impartiality of the ICC in the Gaddafi and Al-Senussi proceedings to which state 

authorities are party. With this in mind, any apparent leniency or acquiescence shown by the 

Prosecutor can be interpreted as “a pragmatic response aimed at ensuring the cooperation of 

Libyan authorities so as “to have any hope of influencing” the cases288.  

 

The second reason proposed to underpin decisions of the OTP, notably regarding the speed of 

interventions in the Libyan conflict, concerns the role of the UN Security Council in the referral 

of the situation. The basic contention here is that “international criminal justice cannot be 

sheltered from political considerations when [it is] administered by the quintessential political 

body”289. Such arguments relate to potential external influence on, and thus the independence 

of the Court. Referring the situation to the ICC, the Security Council’s focus was far from 

confined to achieving justice. Resolution 1970 also facilitated an arms embargo, various travel 

bans and asset freezes, and preceded Resolution 1973 only three weeks later which authorised 

UN Member States “to take all necessary means” (i.e. military force) to protect civilians290.  

 

From this mixed political-legal, military-judicial context, several data sources have doubted 

the role of the ICC envisaged by the UNSC under Resolution 1970, and sought by the OTP in 

its early interventions. These accounts rather suggest that referral of the Libyan situation can 
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more accurately be understood as bolstering the simultaneous military intervention. A former 

advisor on external relations to the ICC Registry has contended  

 

“that when the Security Council was discussing the situation in Libya, and taking the 

decision to refer the situation to the Court, the aim was to create a necessary pressure 

on Gaddafi…and also to create legitimacy for further steps of NATO countries for an 

intervention… That was the main preoccupation.”291 

 

In similar vein, Moss has discussed the likelihood of proponents of Resolution 1970 having 

“sought the referral for political purposes”292. Supporting this, less than one month after 

Resolution 1970, two of it’s the ICC referral’s strongest champions – the UK and France – 

were involved in military action. Moreover, in defence of the US’s own military efforts in 

Libya, President Obama’s address to the American people in late March 2011 was couched in 

rhetoric of the “principles of justice and human dignity”293. As Peskin and Boduszynski note, 

the ICC, and its “moral authority as [an] apolitical, impartial legal actor”, has “great political 

appeal”294.  

 

The continued influence of the politics- and security-driven Security Council on the two cases 

considered before the Court has also been highlighted. Moss explains how after the initial 

“embrace” of the Court, “Security Council members have not voiced support for the continuing 

ICC proceedings”, preferring to “push the judicial process aside”295. By November 2012, the 

US (influential in Libyan interventions, though not party to the Rome Statute) stated publicly 

in Tripoli that it would “not press for Saif Gadhafi’s surrender to the ICC”296. Reflecting on 

this, Kersten explains that  

 

“the relationship between those who invoked the ICC… should be understood more as 

a relationship of convenience than a true commitment to the principles and project of 

international criminal justice.”297 
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However, it cannot be assumed simply because the intentions of the international political 

community may have diverged from the ICC’s judicial focus, that the Prosecutor’s own 

independence was similarly affected. Moreno-Ocampo has fervently rejected such arguments: 

 

“Some people were thinking the ICC could be like a new threat to force negotiations; 

one that can be used and then be taken away. This is not the ICC; the ICC is a judicial 

system… It’s not my business to be involved in peace processes.”298 

Yet the disjuncture between the unanimous and expeditious support of the Security Council for 

the Court in its referral and its apathy only months later echoes trends in the OTP’s own 

interventions. Within a similar timescale, the Prosecution’s accelerated initial pace of 

investigations became a novel leniency and advocacy of positive conceptions of 

complementarity, combined with very public endorsement of Libyan authorities also 

implicated in the cases. The parallel discords in Security Council support and OTP readiness 

to bring both Gaddafi and Al-Senussi before the Court appear to at least implicate the Office’s 

independence, and thus its normative legitimacy, in the absence of an explanation otherwise. 

This is somewhat ironic considering the ICC’s role in legitimising military interventions in 

Libya.  

 

At a more fundamental level, others have proposed that political dynamics cannot ever be 

external to the functioning of the ICC – the Court is “inherently political”299. For a Court with 

the function of intervening on ongoing conflicts – which are in themselves battlegrounds for 

political forms of legitimacy – also dependent on either state governments or the international 

community for jurisdiction300, sharp law-politics dichotomies seem misplaced. Accordingly, as 

Nouwen and Werner nicely summarise: “the Court is not a non-political oasis in a political 

world”301. From this revised basis, both authors “underline that a sound normative evaluation 

of the Court’s activities can be made only when its political dimensions are acknowledged and 

understood”302.  
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The political reality of the ICC is an important realisation, but it is also one that comes with 

limits. While the politics of the UN Security Council are necessary to some extent in referrals 

under Article 13(b), accelerated investigations and public appearances with implicated parties 

are less easily justifiable. Moreover, noting their inevitability, Nouwen and Werner propose 

the acknowledgement of political dimensions by the Court303. However, as above, Prosecutor 

Moreno-Ocampo has “explicitly reject[ed] the idea that the ICC is ‘political’”304. Rather, in 

Libya, it appears more accurate to say that a “‘camouflaging’ of policy preferences” as 

“matter[s] of complying” with more conventional legal norms and rules305 has been undertaken. 

Accordingly, to the extent that the Prosecutor has been inappropriately or not openly 

politically-influenced in its Libyan interventions, the independence and ultimately the 

normative legitimacy of the ICC is called into question.  
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4. The Ongoing Violence in Libya 

  

 4.1. Setting the scene of continuing crimes 

The second focus of ICC interventions into post-Gaddafi Libya explored in this thesis is, in 

fact, more accurately described in terms of where the Court has not intervened. Beyond the 

crimes alleged against former regime figures Al-Senussi and Gaddafi, incidents of grave and/or 

mass violence have been, and continue to be, committed across Libya since conflict began in 

early 2011. Before analysis of the Court’s proper or legitimate function in the ongoing 

conflict(s), the different dynamics of the violence and reactions to it are set out in brief.  

 

Following overthrow of the Gaddafi regime, the interim revolutionary authorities and 

subsequently elected Libyan government have extended “one-sided justice and vengeance 

against those associated with the regime”306. In May 2012, the government passed ‘Law 38’, 

granting general amnesty for revolutionary crimes, or more specifically for 

 

“…military, security or civil actions dictated by the February 17 Revolution that were 

performed by revolutionaries with the goal of promoting or protecting the 

revolution.”307 

 

Remarking on the motivations behind the amnesty, the Chatham House Libyan Working Group 

has explained that Law 38 was not aimed at the public interest, “but rather served the interests 

of other groups (such as protecting members of the NTC [Libya’s transitional government] 

from future prosecution…)”308. Consistent with shielding prosecutions, the UN Commission 

of Inquiry on Libya has concluded that the thuwar (the Arabic term used by and to describe 

Libyan revolutionary militias309) “committed serious violations, including war crimes and 

breaches of international human rights law”310. The trend continues - in June of this year, 

Amnesty International condemned the murder of twelve former Gaddafi soldiers311. In light of 

the documented atrocities committed by supporters of the revolution, Law 38 poses a 
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significant barrier to achieving accountability at the domestic level. Responding to this, 

Richard Dicker, Director of Human Rights Watch’s international justice programme, has called 

for the ICC to act: 

“With the NTC now openly trying to shield militia leaders from justice, it falls to the 

ICC prosecutor to vigorously examine these crimes.”312 

As a Libyan law, the Court in The Hague is of course not bound by Law 38, and remains free 

investigate and prosecute individuals falling within its scope – a fact recognised explicitly by 

Prosecutor Moreno-Ocampo at a Press Conference in May 2012. However, despite consistent 

commitment by the OTP – 

“My Office is ready to play its full part in accordance with the Rome Statute by ensuring 

accountability for atrocity crimes in Libya”313 -   

limited reportable action has yet to be initiated.  

In addition to crimes of the revolution, crimes of significant gravity and magnitude continue to 

be committed by competing militias across Libya, backing rival governments, and in many 

cases now aligned with radical Islamist groups. As documented by Ebbs and Saudi,  

“[T]he Libyan media reported almost 3000 conflict-related deaths in 2014 alone, many 

of which were civilians…. Over 390,000 people have become internally displaced since 

the escalation of violence”.314 

The intensity of specific instances of violence – such as the forced displacement and alleged 

genocide315 of the Tawerghan community at the hands of the Misratan militia – is also 

mentionable. The Court has remained neither silent nor blind to the to the “rampant” and 

“staggering” scale of abuse316. The Prosecutor has stressed “the importance of the undertaking 

investigations with respect to the ongoing atrocity crimes in Libya”, and further reiterated 

“[her] Office’s every desire to do so”317. Yet the promise of such statements remains qualified 

by a five year time-lapse since investigations last resulted in concrete arrest warrants.  

  

                                                           
312 HRW (May 2012c) 
313 ICC Prosecutor 10th Statement to UNSC, Oct 2015, para 12 
314 Ibid. 
315 Heller (August 2012) and Human Rights Investigations (2011) 
316 Amnesty International (Feb 2016) 
317 ICC Prosecutor 10th Statement to UNSC, Oct 2015, para 12 



58 

 

As a final note, an increasing focus for the ICC’s ongoing role in Libya concerns the use of 

violence against citizens by groups allegiant to the Islamic State or “ISIL”. A recent Human 

Rights Watch report has documented cases of crucifixion and forcible disappearances amongst 

many other crimes318. Speaking to the Security Council last year, Prosecutor Fatou Bensouda 

highlighted that the number of civilian deaths "attributed to ISIL has been consistently higher 

in number than those of other perpetrators”319. The nature and scale of the atrocities committed 

by such groups has undoubtedly brought a new dynamic to the ongoing hostilities in Libya, 

and as discussed below, most likely also to ICC interventions within the situation. 

  

4.2. The procedural question: proper jurisdiction 

In light of the documented atrocities committed in Libya, both during the revolution, in the 

years since and at present, how far has the ICC, specifically the Office of the Prosecutor, 

adhered to its obligations under the pre-trial provisions of the Rome Statute? 

Once again, in seeking to evaluate the procedural legitimacy of the Court in this context, it is 

in the first place necessary to highlight the specific pre-trial statutory obligations that have 

provoked discussion across the data collected. In both interviews conducted and literature 

explored, arguments centre around the proper scope of the ICC’s jurisdiction in the situation. 

The focus becomes the Prosecutor - already described as the “gatekeeper” of the cases to be 

opened within a situation area320. Questions arise as to whether the Prosecutors (both Moreno-

Ocampo and now Bensouda) have been simultaneously too narrow and, relevant more recently, 

too broad in their approach to jurisdiction.  

As set out above, the source of the Court’s jurisdiction within the Libyan situation is, under 

Article 13(b) of the Statute, a referral to the Prosecutor by the UN Security Council. 

Determining the actual scope of the Court’s jurisdiction therefore also entails scrutiny of UNSC 

Resolution 1970. Perhaps the product of a Resolution passed with “extraordinary speed”321, 

Resolution 1970 offers little detail on the precise boundaries of the Court’s function in Libya. 

Under paragraph 4, the referral simply covers “the situation in the Libyan Arab Jamahiriya 

since February 2011”. Several points can be noted here. First, “since February 2011” offers a 

clear limit on investigation by the Prosecutor of crimes committed during the regime years. 
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Though beyond the scope of the research possible here, this is likely to be significant for the 

Court’s sociological legitimacy in post-Gaddafi Libya. Elham Saudi, Director of LFJL has 

noted that for “most [Libyan] people”, the focus for justice is on crimes committed earlier that 

the mandate of the ICC322. Second, and more relevant to the below discussion, the Court’s 

jurisdiction over the situation is forward-looking, and thus of course also includes any crimes 

committed since the first Libyan civil war and referral in 2011. 

Under Resolution 1970, the Prosecutor is required to “equally” investigate all available 

evidence relating to the commission of international crimes, in order to determine both whether 

to open a formal investigation into a situation and then whether to initiate individual cases323. 

From this basis, Kersten summarises the first line of critique across the data: 

“Despite significant evidence that crimes were committed by other actors in the 

conflict, including Libyan rebels, or 'thuwar'… Saif and Senussi remain the only two 

individuals indicted by the Court”324. 

Also making the point, Melinda Taylor contended that there has been “a complete disregard 

for anything other than Gaddafi crimes”325 in the five years of OTP investigations. Such an 

approach corresponds with the one-sided justice pursued by post-revolutionary Libyan 

authorities described above. Calling out the Court, leading human rights organisations 

Amnesty International and Human Rights Watch continue to record militia atrocities, and urge 

the current ICC Prosecutor, Fatou Bensouda, to “consider serious ongoing violations beyond 

the scope of her current investigation”326. Both LFJL and the Redress Trust have appeared 

before the court to “underscore that no cases against revolutionaries have commenced”327. 

Crucially, the OTP itself has acknowledged its role in securing justice for a broader scope of 

crimes. In the first year following the referral of the situation, Prosecutor Moreno-Ocampo 

explained that his Office was investigating allegations of war crimes committed by “anti-

Gaddafi forces” during the civil war328. As above, in May 2012, he also publicly noted that the 

ICC remains free investigate and prosecute individuals falling within the scope of amnesty Law 
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38329. More recently, current Prosecutor Bensouda, in a statement to the UN Security Council, 

asserted that it was of “paramount importance that the ongoing crimes committed by different 

actors in Libya are investigated”330.  

Such acknowledgements from the two ICC Prosecutors suggest neither has misinterpreted the 

neutral jurisdiction laid down in Resolution 1970, inclusive of both regime and 

revolutionary/militia crimes. Accordingly, it appears inaccurate to say that the Court, or the 

Office of the Prosecutor, has failed to fully respond to their full jurisdictional function in Libya. 

It has not been denied that ICC accountability is required for crimes committed by former anti-

Gaddafi forces, and intentions have been stated to do so. However, while the failure in practice 

to initiate any further cases since 2011 may not amount to departure from any legal basis – as 

a measure of procedural legitimacy – it nonetheless has significance for the OTP, and the Court 

more generally. Through the Prosecutor’s narrow focus on the two former regime leaders, and 

continued lack of action elsewhere has, as contended by Heller, “the ICC has made itself look 

partial, and just a tool of political forces”331. As in the previous case study, questions of 

impartiality concern the standards of due process upheld by the institution, as an indicator of 

normative legitimacy. With this in mind, the proper place to explore this issue further is within 

the scope of the following normative sub-question, below.  

Beyond this, in recent years, the Prosecutor’s reported focus in her investigations has shifted 

to reflect new dynamics in Libyan hostilities. As introduced above, reacting to the scale of 

crimes committed by Islamic extremist groups within Libya, the Prosecutor now considers that 

“ICC jurisdiction over Libya granted by UNSCR 1970 (2011) prima facie extends to such 

crimes”332. Potential ICC investigation of IS crimes has been met with loud support from some. 

Discussing the ICC’s role in targeting IS terrorism more generally – i.e. beyond the Libyan 

context; also in Iraq and Syria – Stephen Twigg has argued that “[t]he barbaric perpetrators of 

these most heinous crimes must be brought to justice”333. He recalls with support the motion 

passed in the UK House of Commons in April 2016 which 
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“calls on the Government to make an immediate referral to the UN Security Council 

with a view to conferring jurisdiction upon the International Criminal Court so that 

perpetrators can be brought to justice.”334  

Consistently, the European Parliament passed a resolution in February of this year condemning 

the atrocities committed by ISIS/Daesh and calling for perpetrators “to be brought to justice 

and prosecuted for violations of international law”335 – with specific reference to the Rome 

Statute. “[A]s horrendous crimes multiply”, Dicker, international justice director for Human 

Rights Watch, has suggested that “it’s time for the ICC prosecutor to expand her 

investigations”336. 

However, while arguments as to the abhorrent nature of crimes committed carry much moral 

weight, analysis of proper jurisdiction basis for the purposes of measuring procedural 

legitimacy is a more technical exercise. As explained in the recent OTP draft policy document 

on case selection and prioritisation,  

“[P]ursuant to article 19, a case must fall within the scope of, or be sufficiently linked 

to, a situation that has been referred by a State Party or the Security Council...  This 

means that the case cannot exceed the temporal, territorial or personal parameters 

defining the situation under investigation.”337 

In Libya, this of course means the wording of paragraph 4 Resolution 1970. From the open-

ended reference to “the situation in the Libyan Arab Jamahiriya”, there is clearly nothing in the 

wording of paragraph 4 to bar its application to IS crimes. However, regardless, several data 

sources have questioned whether the scope of Resolution 1970 should, on a proper 

interpretation, cover acts of terrorism committed by the so-called Islamic State. Reflecting on 

the predicament for the Prosecutor, Kersten suggested that 

“there’d be some interesting thinking that would have to be done in order to justify how 

you can use a Security Council referral that was clearly about an uprising and civil war 

in 2011 to deal with a broader conflict – which sure is a spin off, and they’re related no 

doubt… to then use that for almost a different character of a case on ISIS”338. 
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In similar vein, Heller has offered doubts on the OTP trying to “fold IS into the Security 

Council’s referral”339: 

“Yes, one can certainly read the Security Council’s referral to include it, but that wasn’t 

really about the situation to which the Security Council were referring – they were 

dealing with the situation involving the overthrow of Gaddafi.”340 

Mark Kersten drew comparisons with the ICC investigations in the Central African Republic. 

The Court already had jurisdiction to investigate in CAR on the basis of a referral regarding a 

conflict beginning 2002. Nonetheless, in responding to additional (though still to some extent 

related) crimes committed in a conflict in CAR a decade later (August 2012), the Prosecutor 

opted to do so on the basis of an independent investigation. So, as Kersten summarises, "they 

have two CAR cases, because they’re so divorced from each other in terms of what they’re 

concerned with”341. The question then becomes why this should also not be the proper approach 

to addressing IS crimes in the Libyan situation.  

As Libya remains a non-State party to the Rome Statute, opening a new, independent 

investigation would require another Security Council referral under Article 13(b) Rome Statute 

aimed at IS accountability. The Prosecutor’s broad interpretation of Resolution 1970 has 

avoided requests for such a resolution being on the OTP’s agenda. However, nonetheless, the 

Prosecutor has is some instances relied Resolution 2214 regarding the Libyan situation passed 

last year by the Security Council. This Resolution made specific reference to IS crimes in 

Libya, deploring “the terrorist acts being committed by ISIL”342. Though Resolution 2214 

brings IS crimes to the focus in the Libyan situation, it should not be mistaken as an expansion 

of the OTP’s mandate – the Court is not mentioned in the document. This is perhaps 

unsurprising in light of trend, within the data collected, of increased UN Security Council 

apathy towards the ICC’s role in ongoing Libyan hostilities. 

Support of the strict need for a proper jurisdictional basis can be found in Prosecutor Fatou 

Bensouda’s approach to the broader context of IS crimes. The Prosecutor has resisted pressure 

from “politicians, human rights groups, and editorial writers”343, in the face of “ample reports 

of ‘crimes of unspeakable cruelty’”344, to open investigation in to IS crimes in both Syria and 
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Iraq. Her decision was based on a lack of authority over the states not party to the Rome Statute 

in the absence of UNSC referral345. On the one hand, the OTP’s position demonstrates 

commitment to proper jurisdiction even where normative demands pull towards the opposite 

conclusion. However, on the other, the OTP has interpreted jurisdiction over such crimes in 

Libya. Whereas the Office has no existing role in either Iraq or Syria, the referral of the Libya 

following the civil war in 2011 offers some flexibility and scope without further Security 

Council action. Therefore, concerns arise regarding Libya, and Resolution 1970, becoming the 

“back-door”346 through which the Prosecutor, on a less controversial though still not entirely 

proper jurisdictional foundation, can respond to calls for tackle widespread IS human rights 

abuses.  

 

 4.3. The normative question: an impartial Court to end impunity  

In light of the documented atrocities committed in Libya, both during the revolution, in the 

years since and at present, how far has the ICC, specifically the Office of the Prosecutor, acted 

in accordance with standards of international human rights law, specifically the rights 

constitutive of a fair trial, and with the international criminal law norm against impunity? 

 

 Impartial Investigations 

Recapping a conclusion of the procedural measure of legitimacy, despite the OTP’s isolated 

focus on a small number of former regime leaders, the Prosecutors’ repeated acknowledgement 

of a wider mandate, coupled with ongoing investigations, is likely sufficient compliance with 

both the Statute and Resolution 1970 for the purposes of procedural legitimacy. However, 

through a normative lens, the fact that these commitments have translated into no actual 

progress in holding perpetrators of opposition and militias crimes accountable raises significant 

legitimacy questions. The requirement for an impartial ICC, as a constitutive guarantee of due 

process, central to the Court’s normative base in international human rights standards, has been 

set out above. Specific to the Prosecutor, a recent OTP draft policy paper categorises 

                                                           
345 Simons (April 2015) 
346 Jakobsson (May 2015)  



64 

 

impartiality as a “general principle” of case selection and prioritisation347. Summarising the 

requirements of impartiality in case selection, the papers sets out that  

“the Office will apply the same processes, methods, criteria and thresholds for members 

of all groups to determine whether crimes committed by them warrant 

investigations”348.  

It is important to note here, as emphasised by the OTP, that “impartiality does not mean 

‘equivalence of blame’ within a situation”349. As an element of due process, impartiality is a 

norm of procedural nature, requiring consistency only within decision-making processes, not 

in the actual outcomes of decisions.  

As echoed across the data collected, “the ICC has issued only 3 indictments in Libya”, all of 

which have been targeted on former regime officials, “and no new ones since 2011”350. On the 

basis of the above then, it would be expected that – after applying the same methods and criteria 

– there was found to be insufficient evidence that other parties within the conflict (e.g. 

revolutionaries and militias) were responsible for crimes within the jurisdiction of the Court. 

However, on the contrary, this thesis has already referred to various sources of evidence in 

support of such actors being responsible for serious human rights abuses351. Furthermore, the 

Prosecutor herself has publicly expressed concern “that large scale crimes, including those of 

the ICC jurisdiction are being committed by all parties in the conflict”352. Despite this, Kersten 

contends that the Office has had “no discernible effect on accountability for crimes committed 

by Libyan opposition forces”353 – in the words of Heller, “they haven’t made a peep”354. In the 

face of strong evidence of ongoing crimes, the Prosecutor’s failure to respond and initiate 

further arrest warrants implicates the Office’s impartiality. As explained by Evenson: 

“[s]elective cases often bypass major perpetrators and undermine a Prosecutor’s 

impartiality”355. 
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The effects of the apparent partiality in the selection of Libyan cases have been recently 

described by Kersten. For him, the Prosecution’s role in the conflict becomes defined by  

“what the OTP did not do rather than what it has done. In deciding not to prosecute 

alleged militia atrocities during the civil war or since its conclusion, the Court has 

confirmed Libya’s conflict narrative”356.  

Reflecting on this narrative, Kersten brands justice in Libya as “victor’s justice”357. This notion 

has emerged as a theme within the literature on the ICC’s role in the Libyan situation. Alleblas 

has explained the one-sided OTP indictments “fuel criticism that the Court serves victor’s 

justice”358. Furthermore, Murray described how this approach from the Court was particularly 

significant in the first months of intervention in the ongoing hostilities: 

“In Libya, they [ICC] have been drawn into initiating the victor’s justice before they 

[Libyan revolutionaries] have actually won”359.  

Such arguments suggest that partial case selection and prioritisation has the potential to shape 

or even legitimise one party rather than another in hostilities – attaching far-reaching political 

and social consequences to judicial decisions. Through beyond the strict scope of this thesis, 

several sources also suggested that problems of “partial justice360” extend beyond Libya, and 

are prevalent in several of the ICC’s situation areas. Human Rights Watch published a report 

in the wake of the referral of the Libyan situation, entitled ‘Unfinished Business: Closing Gaps 

in the Selection of Cases’361. Its content highlighted similar dynamics in earlier OTP 

investigations – notably the DR Congo and Uganda – damaging both the “credibility and 

legitimacy” of the Court362. Capturing the breadth, Alleblas has described the Court as now 

“plagued by the stigma of victor’s justice”363. Commenting on the principle of impartiality, the 

HRW report advocated that 

“[r]ather than provide ‘victor’s justice’, the ICC should investigate and prosecute 

crimes committed by all sides, even where doing so is politically inconvenient.”364. 

                                                           
356 Kersten (2016:161) 
357 Ibid.  
358 Alleblas (July 2013) 
359 Murray (May 2011) 
360 Ibid.  
361 HRW (2011) 
362 HRW (2011:46) 
363 Alleblas (July 2013) 
364 HRW (2011:5) 



66 

 

Reference to what is “politically inconvenient” for the Court once again takes analysis of 

impartiality beyond the question of how the Court has acted, to ask for what reasons they have 

done so. As with the deferential approach taken by the Prosecutor to the admissibility of the 

Gaddafi and Al-Senussi cases, questionable cooperation from Libyan authorities is also a factor 

in the initiation of opposition cases. In light of the Court’s struggle to attain any real assistance 

from Libyan authorities even in attempts to prosecute regime leaders, cooperation with regards 

to crimes committed by revolutionary-inspired militia, especially within the scope of Law 38, 

appears highly unlikely. Despite this, however, Kersten nonetheless dismisses such arguments 

as a defence for the lack of action from the OTP. First, he notes the symbolic value of any 

prosecutions initiated, regardless of consequences: 

“[T]hey could do it now, with the full knowledge that they’ll never get the cooperation, 

and simply come out and be like ‘listen, we know we’re not going to get cooperation, 

Libya’s never really cooperated with us, but at least symbolically we want the world to 

know that these were crimes against humanity and these were war crimes committed 

by the other side… we’re not willing to sacrifice us telling the world that this was the 

case just because these people might not end up in the dock.”365 

Moreover, he recalls reports in Libyan media sources that have suggested cooperation with 

regards to militia crimes (particularly those committed by the Misratan and Zintani forces) may 

not be so unthinkable:  

“Libya is looking into the possibility of allowing the International Criminal Court (ICC) 

to prosecute those responsible for the recent violence in Tripoli and elsewhere”.366  

Such reports suggest that at least in the later of the five years since the referral of the Libyan 

situation, there may have been more scope for the Prosecutor to act than was translated into 

practice. Beyond cooperation, the Prosecutor has consistently cited the “combined effect of 

instability [in Libya] and lack of resources”367 as limitations to ongoing investigations, and in 

turn the opening of new opposition crime cases. Yet while this may be weighty defence to 

accusations that the Court has failed to pursue enough or any crimes – see the below subsection 

on impunity – it does not offer sufficient explanation as to why the Court has allocated 

resources it does have to regime crimes only. As questioned by Melinda Taylor, 
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“[i]f they [ICC] were to have Saif Gaddafi you’d have one defendant, but a whole host 

of unprosecuted crimes, and is that an effective use of resources?”368 

Once again then, the Court, and in particular, the Office of the Prosecutor has adopted (and 

maintained) a deferential position to current Libyan authorities. In addressing only one side of 

the Libyan hostilities, the OTP has called into question its impartiality, and thus crucially its 

normative legitimacy. As a final note, it can be argued that the consequences of this apparent 

partiality are perhaps more serious here than with the leniency shown towards national trials in 

the Gaddafi and Al-Senussi cases above, in light of the scale of ongoing crimes.  

 

The Norm Against Impunity  

Beyond issues of impartiality, the scale of the ongoing violence also triggers the ICC’s 

normative role in ending impunity for international crimes - the language of ‘impunity’ was 

dominant in many critiques of the Court’s continuing role in Libya. LFJL recently wrote to the 

Prosecutor, wishing to “express its concern” that her Office “has yet to play a substantial role 

in ending the impunity currently enjoyed by perpetrators of international crimes in Libya”369. 

In similar vein, others have spoken of the “huge impunity gap”370 and the reality that “to date, 

nothing has materialized from the Court’s continued investigations”371. In the face of these 

fairly consistent accusations, precisely what is required of the Court in terms of its obligation 

to tackle impunity for international crimes warrants further examination. 

Both for reasons of feasibility of case load and in line with the sovereignty of states (captured 

in the principle of complementarity), 

“[i]t is not the responsibility or role of the Office to investigate and prosecute each and 

every alleged criminal act within a given situation, or every person allegedly 

responsible for such crimes”.372 

Accordingly, some threshold is required of either the perpetrators of crimes, or the nature of 

crimes themselves, to qualify as potential cases for the OTP. As set out by the Prosecutor in 

his first report to the Security Council on the Libyan situation, the proper function of the Office 
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in pursing cases is to focus on those “who bear the greatest responsibility”373. Justifying this 

qualification, the Prosecutor explained that 

“[t]his will allow the Office to carry out investigations expeditiously; to limit the 

number of persons put at risk by reason of their interaction with the Office; and to 

propose expeditious trials while aiming to represent the entire range of 

victimization”374. 

 

Those with the greatest responsibility are defined as those with the “highest responsibility” – 

those who “ordered, incited, financed, or otherwise planned the commission of the alleged 

crimes”375 – as well as those responsible for the “gravest incidents”, determined on the basis 

of “scale, nature, manner of commission and impact”376. The three arrest warrants issued by 

the Court against Muammar Gaddafi, his son and Al-Senussi offer clear examples of the 

former. Further, though neither have yet led the Prosecutor to open cases, the alleged genocide 

of the Tawerghans at the hands of the Misratan militia, and the “unbearable atrocities” 

committed by ISIS in the Libyan city of Sirte377, are likely examples of sufficiently grave 

crimes.  

 

Yet, of course, serious human rights abuses – including those constituting international crimes 

– are far from confined to this limited category of persons of concern for the Court. In answer 

to this reality, the OTP reasons that “if the Office does not deal with a particular individual, it 

does not mean that impunity is granted”378. Instead, “consistent with the principle of positive 

complementarity, the Office supports national investigations of alleged crimes that do not meet 

the criteria for ICC prosecution”379. Reflecting this position, a Memorandum of Understanding 

(MOU) signed between the OTP and the Libyan government in 2013 holds that “Libyan 

authorities… have responsibility for investigating offences committed by Libyans who 

remained in Libya”380. The OTP would rather continue investigations “with a focus in 

particular on pro-Gaddafi officials outside of Libya”381. 
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However, concerns arise across the data regarding even the qualified scope of the OTP’s 

normative responsibility to put an end to impunity, particularly with regards to the impact of 

the MOU on the continued violence. Taylor has characterised the MOU as an unintended “free 

pass”382 by which those who have committed crimes can avoid being held accountable. 

“Libyans who remain in Libya” includes of course various important militia figures, who 

would likely otherwise qualify as some of those “most responsible” for serious human rights 

violations and potential international crimes within the Court’s jurisdiction. The Office’s 

allocation of such individuals to the Libyan government, is coupled with both the apparent 

inability (Libya is now a “tale of two governments”383) and reluctance (evidenced by 

continuing amnesty laws) of Libyan authorities to “rein in these abuses”384. With this in mind, 

serious doubts emerge regarding the accountability which can be achieved through such 

“burden-sharing”385. Lawyers for Justice for Libya have stated,  

 

“We believe that the Memorandum may therefore risk resulting in continued impunity 

and result in victims’ access to justice being dependent on the location of the perpetrator 

of crimes.”386 

 

It is worth mentioning that the current status of the 2013 MOU remains unclear. In April of 

this year, the OTP filed a request with P-TC I for an order transmitting the request for arrest 

and surrender of Gaddafi directly to the Abu-Bakr al-Siddiq Battalion who, at least until July 

of this year, were detaining Saif Gaddafi in Zintan387. This clear circumvention of Libyan State 

authorities has led some to speculate that the Memorandum is now likely “dead”388. This may, 

in theory, open up scope for new ICC cases following Libyan government failures. This much 

is implied in the very recent Tweets of Kobler, Special Representative, Head of United Nations 

Support Mission in Libya: 
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“I followed up with the ICC General Prosecutor the issue of investigating on the new 

crimes in Libya… The ICC is about to investigate new crimes”389.  

 

Yet, with regards to the Court’s normative obligations to fight impunity, it can be asked 

whether such advances come too little too late, both for Libyan communities affected by the 

violence and the Court’s reputation. As cautioned by Kersten, 

 

“[w]hatever action #ICC takes now in #Libya, needs to be seen in context of five years 

of impunity”390. 

 

What, then, can be said – on the basis of the data collected – about the OTP’s adherence to the 

norm against impunity with regards to the ongoing violence in Libya? Reflecting on the nature 

of the OTP’s duty to investigate and prosecute those ‘most responsible’, Heller noted that the 

unclear scope of the threshold rendered it difficult for “one to say that they [the Office and 

Court] have failed an actual affirmative legal obligation”391. Such language is more consistent 

with indicators of procedural legitimacy. However, Heller went on to suggest that the OTP 

“have certainly failed the test of legitimacy”392. Such a ‘test’, when contrasted with precise 

legal obligations, can be understood in the present analysis as referring to broader normative 

expectations of legitimacy. Similarly, for Ebbs and Saudi, 

 

“The Court’s engagement in Libya shows opening an investigation is no guarantee that 

those who commit crimes will be pursued with rigour, or that the Court’s work will 

have much impact on challenging impunity and preventing further violence.” 393 

 

For both members of LFJL, to the extent that the ICC fails to do more than merely acknowledge 

the likely commission of severe human rights abuses and international crimes, it undermines 

the “very raison d’etre”394 of the institution – or, to put it another way, a core normative 

function by which it is driven.  
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As implied above however, lack of further interventions by the Court in Libya have consistently 

been reasoned on external grounds – i.e. the “combined effect of instability [in Libya] and lack 

of resources”395. In terms of security, the Court has experienced first-hand the risks inherent in 

direct interventions in continuing hostilities. In June 2012 four ICC staff members were 

arrested and detained for several weeks by the Zintan-based militia - treatment “emblematic” 

of the trend of targeting legal professionals in post-Gaddafi Libya396. The risks of ICC activities 

within such a context are twofold. Not only must the Court secure the safety of its personnel 

on the ground, but it must also ensure that affected communities are not put at further risk 

through contact with the institution. The impact of instability has also extended beyond the 

ICC. As described by Heller, conclusive findings of the International Commission of Inquiry 

on Libya were not produced until March 2012, over one year after the Commission was 

established, due to security difficulties limiting initial investigative abilities397.  

Regarding resources, an overstretched budget has plagued the ICC’s interventions in Libya 

since the referral. In early 2011, then ICC President Sang-Hyun Song noted that the Court may 

be required to rely on its contingency fund should it fail to “absorb the cost of the Libya 

situation within the framework of the existing budget”398 – a reality which eventually played 

out399. As recounted by Stahn, ICC State Parties then neglected to accommodate the Libyan 

situation into the 2012 budget:  

“[T]he former prosecutor, Luis Moreno Ocampo criticized Britain, France and 

Germany for supporting the referral of the situation in Libya to the ICC by the Security 

Council while simultaneously calling for a cap on the ICC’s budget… ‘State parties 

referred Libya to us and now they say they can’t pay’ he said.”400 

Continuing the theme, Ebbs and Saudi noted that “only €603,000 [was] allocated for 

investigations in Libya” in the 2014 budget401 - “on an anticipated per case basis, it is the 

smallest allocation ever made by the court”402.  
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In situations referred to the Court by the UN Security Council, like Libya, there is an 

“additional funding option”403 available to the ICC. Honourable Stephen J Rapp has explained 

that “[t]he Rome Statute was drafted with the explicit expectation that the costs of UNSC 

referrals under Chapter 7 of the UN Charter would be borne by the United Nations”404. This 

expectation is articulated in Article 115(b) of the Statute. However, in stark contradiction, 

paragraph 8 of Resolution 1970 referring the Libyan situation to the ICC  

“[r]ecognizes that none of the expenses incurred in connection with the referral… shall 

be borne by the United Nations”. 

This barring language405 leaves an under-resourced Court limited in options This much is 

evident from the consistent, but thus far unanswered, invitations of the Prosecutor to the 

Security Council to “seriously consider assisting the Office” in Libya406.  

Beyond impeding the OTP’s capacity to gather evidence to open and conduct investigations 

into suspected international crimes, security and resource obstacles have permeated every 

aspect of the ICC’s interventions in Libya. This includes the OCPD’s ability to properly 

represent their detained client; and options for Outreach in Libya, as contributory to 

sociological legitimacy. To the extent that finance and stability have prevented the OTP 

tackling the “huge impunity gap”407 in post-Gaddafi Libya, they have undermined the 

institutions normative legitimacy. However, comparing this to the pragmatic and political 

motives highlighted across the data above, these ‘external’ influences on the ICC appear less 

damning. Several data sources have nonetheless suggested that more could have been done by 

the ICC. While acknowledging “the practical and financial restrictions the OTP currently faces 

in making its mandate operational in Libya”, a recent letter from LFJL still proposed that more 

effort was needed to “support and mobilise intermediaries”, who may be able to assist in the 

documentation of crimes408. Others however – notably Mark Ellis, who has recent experience 

of the difficulties of empirical research in Libya409 – have, on the contrary, argued that such 

additional responsibilities extend beyond the proper role of the ICC410.  
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5. Conclusions 

 

5.1. A ‘legitimate’ ICC for post-Gaddafi Libya?  

Drawing on the themes across the data in the two preceding chapters, significant questions arise 

as to the procedural and normative legitimacy of the International Criminal Court in post-

Gaddafi Libya – both within the two cases the Court has opened from the situation, and with 

the ongoing violence on the ground. In terms of procedure, themes of inconsistency and 

leniency have emerged across the majority of legal bases considered. Criticism was both more 

focused on and stronger with regards to the Gaddafi and Al-Senussi proceedings. This is 

unsurprising in light of the OTP having actually initiated proceedings in these specific cases, 

and challenges having been brought before the Chambers of the Court. More pre-trial 

procedures are inherently triggered in such instances, compared to the procedures concerning 

the potential cases stemming from the ongoing violence.  

The nature of the statutory provisions discussed has tended to concern what the Prosecutor/the 

Court may do or leave scope for interpretation of contestable thresholds – e.g. “willing”, “able”, 

“fully satisfied”, “the situation in the Libyan Arab Jamahiriya”. This renders it difficult to 

definitively state whether or not the ICC has failed to satisfy any concrete legal duties under 

the Statute. Nonetheless, the Court’s procedural record remains nonetheless jeopardised, on 

present data, when considering the effects of decisions on the ‘certainty of law’, an essential 

element of the principle of legality at the heart of procedural legitimacy411. Alluding to several 

examples from above discussion, positive conceptions of the principle of complementarity, 

proposed by the Prosecutor in the Libyan admissibility challenges under Article 17, stand in 

sharp contrast to the Office’s approach in previous situations (e.g. Kenya), and the approach 

advocated by the OPCD. Moreover, both the refusal to reconsider the Al-Senussi case under 

Articles 19(10) and the recent extension of jurisdiction to IS crimes reveal the Court adopting 

positions on various formalities widely considered to be out of line with the purpose for which 

such provisions were envisaged.  

To the extent that the Court has not adopted a clear nor consistent approach to its statutory 

procedures in Libya, the procedural legitimacy of the institution – at least on the basis of the 

data relied upon – becomes markedly undermined. Doubts regarding procedural legitimacy are 
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of course damaging to the ICC in themselves. As reflected at the beginning of this thesis, for a 

Court increasingly called upon as a response to violence conflict, adjudicating on issues which 

both disturb the sovereignty of situation area States and attach serious potential consequences 

for those implicated in them, accusations against its legitimacy are particularly worrying. Yet, 

perhaps unsurprising in the complex realm of legitimacy, consequences also extend further. 

First, for Al-Senussi. Through leniency in his admissibility challenge and reluctance in 

reconsideration, the Prosecutor and Chambers have inadvertently authorised the rights-

violating trial and death sentence Al-Senussi received in Tripoli last summer412. Furthermore, 

deferential or incoherent approaches to Rome Statute provisions set ambiguous precedents for 

future interventions, potentially calling into question the procedural legitimacy of both 

additional cases brought under the Libyan mandate and from other situation areas. Finally, 

narrow interpretations and high thresholds given to procedural tests which also capture broader 

normative principles – for example, Article 17(2)’s reference to due process – can have 

implications on indicators of the Court’s normative legitimacy.  

Turning to normative indicators, once again, the abstract character of norms requiring 

impartiality or condemning impunity renders precise adherence difficult to determine. 

However, ICC interventions in post-Gaddafi Libya have certainly “muddied the waters”413 

regarding the stringency with which such standards ought to be upheld in ICC interventions. 

The Appeals Chamber categorically dismissed due process violations as sufficient grounds, 

without more, to challenge admissibility – discordant with the ICC’s function as a “standard 

setter or model” of the highest standard of international justice414. Even more problematic is 

the OTP’s consistent appearances of partiality and improper influence in the Libyan 

interventions: from persistent one-sided case selection; to public endorsements of implicated 

Libyan authorities. The normative credentials of a Court which fails to ensure proper due 

process from implicated states may be weakened. Yet it is difficult to see how an international 

court that – despite its own human rights-consistent discourse - appears (on present data) to 

have acted in conflict with principles at the heart of due process can properly be labelled 

normatively legitimate at all.  

A crucial qualification to comprehensive conclusions on the legitimacy of the ICC’s Libyan 

record has been the inability to explore perspectives of ICC interventions across affected 
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Libyan communities – as the measure for determining sociological legitimacy. As made clear 

in the theoretical discussion of Chapter 1, the subjective and widely variable dynamics of 

sociological legitimacy introduce an essential additional dynamic to the concept. A full and 

accurate measure of the legitimacy of ICC interventions therefore depends upon this further 

focus.  

Despite this, as a starting point for future empirically-grounded research, several speculations 

as to the Court’s sociological legitimacy can be made on the basis of the data explored. One 

data source referred to a strong Libyan preference for national trials, particularly for Abdullah 

Al-Senussi415. The Chamber’s procedurally questionable finding of inadmissibility in the Al-

Senussi case, and the Prosecutor’s subsequent refusal to reconsider, are likely therefore to have 

resonated with communities on the ground. On the other hand, the Prosecutor’s regime-focused 

interventions are likely also to have resulted in appearances of partiality on the ground in Libya, 

particularly for victims of thuwar crimes. Nonetheless, consistent with the definition of 

sociological legitimacy proposed, such conclusions can be nothing more than speculative 

without access to these communities themselves, not possible in the current climate of 

instability. 

Critiques across the data as to the Court’s performance against the measures of legitimacy are 

largely premised upon decisions of political convenience from the Prosecutor416. Contrarily, 

shortcomings, where acknowledged by the Court, are defended (notably by the Prosecutor) on 

grounds of resource and security limitations. It has been recognised that while both influences 

have impacted negatively upon the institution’s legitimacy, the former, internal motivations do 

greater damage to the Court’s reputation than external justifications. Deciphering the precise 

strength and reach of the underlying influences of underfunding and security risks on ICC 

interventions is problematic. However, the persuasiveness of these factors as a defence for all 

ICC shortcomings is doubtful across much of the data, where critiques concern interventions 

unrestricted by security and resources – such as the speed of initial interventions, and the 

interpretation of due process under Article 17. Accordingly, at least in these instances, if not 

more broadly, the data understands the ICC’s to have been motivated away from procedurally 

and normatively legitimate interventions by improper and unarticulated political 

considerations.  
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It is important to note, following the arguments of Nouwen and Werner, the fact that OTP 

decisions are influenced by political realities “does not necessarily mean [they] betray justice 

or the rule of law” nor that the Court acts “extra-statutorily”417. Yet where pragmatism and 

politics fail to be properly articulated, and are instead camouflaged in legal formalisms (e.g. 

Article 17) and moral principles418, the Prosecutor does not properly “do justice to the 

political”419. 

Returning to the research puzzle that has guided this thesis, following the dynamics of 

interventions (or lack of) detailed throughout Chapters 3 and 4 of this thesis, procedural and 

normative indicators have played a larger role in deconstructing the ICC’s legitimacy in Libya. 

Libya is the sixth situation in which ICC investigations have been initiated, almost a decade 

after its inception. Moreover, normative and procedural indicators are the elements of 

legitimacy over which the ICC has influence (c.f. the unpredictability of political resonance 

inherent in sociological measures). The combination of these two realities renders the 

conclusion of this research – that Libya “is for many a major example of the failure of allowing 

political considerations… to trump legal and rule of law principles”420 - particularly damning.  

 

5.2. Conflicts of legitimacy   

Yet measures and critiques of legitimacy are not as straightforward as the above discussion 

perhaps suggests. As predicted in the theoretical discussion of the concept, the procedural and 

normative demands have on several occasions operated out of sync, resulting paradoxical 

conclusions on the legitimacy of ICC interventions in Libya. Such divergence confirms the 

introductory reflections regarding the inherent complexity of legitimacy, as a concept which 

borders legal, moral, social and political issues421. 

Looking more closely at the competing dynamics, measures of normative legitimacy have 

consistently been more demanding on the Court than the procedural counterparts. Different 

parts of the Court have responded differently to the varying scopes of legitimacy. Perhaps 

predictably, the Chambers of the Court appear to have erred on the side of strict statutory 

interpretation, more consistent with procedural indicators, as evidenced by restrictive 
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interpretation of due process in admissibility challenges.422. On the contrary, the Prosecutor, 

subjected to greater pressure from international advocacy groups, has in some instances been 

more responsive to broader normative expectations. This much is evident from considerations 

of alleged IS crimes despite doubtful, or at least unclear, jurisdiction under Resolution 1970. 

Such trends suggest that procedural and normative measures of legitimacy have fluctuating 

significance across the divisions of the Court, with their distinct functions, ultimately further 

complicating Court interventions. 

The indicators of legitimacy have also come into conflict with other fundamental principles of 

the Court, notably the principle of complementarity. Article 17’s procedural articulation of the 

principle is skewed by wider positive conceptions of complementarity from the Prosecutor. 

Moreover, the ICC’s normative function in upholding standards of international due process in 

situation states operates at odds with complementarity’s default preference to defer to national 

jurisdictions, apparently regardless of national moral credentials. As both examples evidence, 

complementarity (and its shadow side423) has reigned supreme over contrary procedural and 

normative commitments in the Libyan cases. Where procedural and normative indicators can 

operate at odds with other “cornerstone”424 principles of the ICC’s jurisdiction, the Court’s 

claims to be a legitimate institution become impeded to an even greater extent.    

Similar conflicts can be predicted with sociological measures – perhaps to an even greater 

extent in light of the fundamentally different empirical-grounding of legitimacy’s third lens. 

The Prosecutor’s normatively worrying deference to rights-violating Libyan trials may, on the 

contrary, have strengthened sociological legitimacy so far as reports that many Libyans called 

for death sentences are accurate425. Furthermore, Libyan calls for examination of earlier regime 

crimes, beyond the ICC’s mandate, allow legitimacy (on the sociological account) to fit better 

with complementarity’s similar preference for national prosecutions. Once again then, 

sociological measures likely introduce new dynamics to understandings of legitimacy, 

confirming their necessity to a complete theoretical framework of the concept.  

Conflicts of and with legitimacy do not render explorations and determinations of the concept 

a futile exercise. Where restrictive interpretations of human rights thresholds or the aim of 

ending impunity can be articulated on the basis of clear formalities within the Statute, 
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deficiencies in normative legitimacy can be defensible on grounds of strict adherence to 

requirements of procedural legitimacy. On the other hand, where statutory formalities 

seemingly offer no bars to rights-compliant decisions, restrictive interpretations perhaps 

evidence the fact that other, illegitimate factors may be at play. Reflecting on the Libyan 

interventions, a broader reading of ICC jurisdiction under Resolution 1970 to include IS crimes 

appears grounded in normative motivations. Yet the limiting of due process under Article 

17(2), and the reluctance to reconsider Al-Senussi’s case under Article 19(10) despite violation 

of his rights, appear to lack this ‘legitimate’ defence. Accordingly, clearly delineated indicators 

of legitimacy, even where competing, bring transparency to a concept which it has been all too 

easy for both champions of the Court to assert and it critics to reject.  

 

5.3. Final thoughts 

Referral of the Libyan situation to the Court represented a novel possibility for the ICC. In 

addition to its function as an “ex post facto mechanism”426 of accountability, the institution had 

the opportunity to play a role in the prevention of international crimes in ongoing hostilities - 

a shift with potential legitimising weight in itself427. Yet disappointingly for the reputation of 

the Court, as a model of the highest international standard of rights protection and legality, and 

tragically for affected Libyan communities in need of justice, the five years following the 

referral have likely had more effect on the Court than on the situation itself428. 

Legitimacy is a messy and complicated phenomenon in the context of international criminal 

justice. Post-Gaddafi Libya – as the Court’s “latest failure”429, at least through procedural and 

normative lenses – offers a compelling example of the need for greater transparency and a more 

theoretically-grounded framework by which to evaluate commitments to this influential 

concept.  

  

                                                           
426 Stahn (2012:2) 
427 van Bommel (Nov 2011) 
428 Kersten (2015:30) 
429 McDermott (Aug 2015) 



79 

 

6. Bibliography 

International Instruments 

European Union; European Parliament, ‘Resolution of 4 February 2016 on the systematic 

mass murder of religious minorities by the so-called ‘ISIS/Daesh’, 4 February 2016. 

Available at: www.europarl.europa.eu/sides/getDoc.do?pubRef=-

%2F%2FEP%2F%2FTEX%2BTA%2BP8-TA-2016-

0051%2BO%2BDOC%2BXML%2B0%2F%2FEN&language=EN 

ICC Assembly of State Parties Rules of Procedure and Evidence of the International 

Criminal Court, ICC-PIDS-LT-02-002/13_Eng, as reproduced from Official Records of the 

Assembly of States Parties to the Rome Statute of the International Criminal Court, First 

session (September 2002), ICC-ASP/1/3 and Corr.1, part II.A. Available at: https://www.icc-

cpi.int/iccdocs/PIDS/legal-texts/RulesProcedureEvidenceEng.pdf  

UN General Assembly Rome Statute of the International Criminal Court (17 July 

1998) ISBN No. 92-9227-227-6. Available at: https://www.icc-

cpi.int/NR/rdonlyres/ADD16852-AEE9-4757-ABE7-

9CDC7CF02886/283503/RomeStatutEng1.pdf  

UN Security Council Security Council Resolution 1970 [on establishment of a Security 

Council Committee to monitor implementation of the arms embargo against the Libyan Arab 

Jamahiriya] (26 February 2011) S/RES/1970. Available at: https://www.icc-

cpi.int/NR/rdonlyres/081A9013-B03D-4859-9D61-5D0B0F2F5EFA/0/1970Eng.pdf 

UN Security Council Security Council Resolution 1973 [on the situation in the Libyan Arab 

Jamahiriya] (17 March 2011) S/RES/1973. Available at: https://www.icc-

cpi.int/NR/rdonlyres/081A9013-B03D-4859-9D61-5D0B0F2F5EFA/0/1970Eng.pdf  

UN Security Council Security Council Resolution 2214, 27 March 2015, S/RES/2214 (2015). 

Available at: http://www.un.org/en/ga/search/view_doc.asp?symbol=S/RES/2214(2015)  

 

 

Case Law 

Decision on the admissibility of the case against Abdullah Al-Senussi, ICC-01/11-01/11-446-

Red, Pre-Trial Chamber I, 11 October 2013 

Decision on the Non-compliance by Libya with requests for cooperation by the Court and 

Referring the Matter to the United Nations Security Council, ICC-01/11-01/11-577, Pre-Trial 

Chamber I, 10 December 2014 

Decision on the postponement of the execution of the request for surrender of Saif Al-Islam 

Gaddafi, pursuant to Article 95 of the Rome Statute, No. ICC-01/11-01/11, Pre-Trial 

Chamber I, 1 June 2012 

http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-%2F%2FEP%2F%2FTEX%2BTA%2BP8-TA-2016-0051%2BO%2BDOC%2BXML%2B0%2F%2FEN&language=EN
http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-%2F%2FEP%2F%2FTEX%2BTA%2BP8-TA-2016-0051%2BO%2BDOC%2BXML%2B0%2F%2FEN&language=EN
http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-%2F%2FEP%2F%2FTEX%2BTA%2BP8-TA-2016-0051%2BO%2BDOC%2BXML%2B0%2F%2FEN&language=EN
https://www.icc-cpi.int/iccdocs/PIDS/legal-texts/RulesProcedureEvidenceEng.pdf
https://www.icc-cpi.int/iccdocs/PIDS/legal-texts/RulesProcedureEvidenceEng.pdf
https://www.icc-cpi.int/NR/rdonlyres/ADD16852-AEE9-4757-ABE7-9CDC7CF02886/283503/RomeStatutEng1.pdf
https://www.icc-cpi.int/NR/rdonlyres/ADD16852-AEE9-4757-ABE7-9CDC7CF02886/283503/RomeStatutEng1.pdf
https://www.icc-cpi.int/NR/rdonlyres/ADD16852-AEE9-4757-ABE7-9CDC7CF02886/283503/RomeStatutEng1.pdf
https://www.icc-cpi.int/NR/rdonlyres/081A9013-B03D-4859-9D61-5D0B0F2F5EFA/0/1970Eng.pdf
https://www.icc-cpi.int/NR/rdonlyres/081A9013-B03D-4859-9D61-5D0B0F2F5EFA/0/1970Eng.pdf
https://www.icc-cpi.int/NR/rdonlyres/081A9013-B03D-4859-9D61-5D0B0F2F5EFA/0/1970Eng.pdf
https://www.icc-cpi.int/NR/rdonlyres/081A9013-B03D-4859-9D61-5D0B0F2F5EFA/0/1970Eng.pdf
http://www.un.org/en/ga/search/view_doc.asp?symbol=S/RES/2214(2015)


80 

 

Decision on the Prosecutor’s “Application for Leave to Reply to ‘Conclusions de la défense 

en response au mémoire d’appel du Procureur’”, Prosecutor v Lubanga Dyilo, ICC-01/04-

01/06-424, Appeals Chamber, 12 September 2006 (with Separate Opinion of Judge Pikis)  

Decision Regarding the Second Request by the Government of Libya for Postponement of the 

Surrender of Saif Al-Islam Gaddafi, Pre-Trial Chamber I, No. ICC-01/11-01/11-100, 4 April 

2012. 

 

Defence Request concerning Mr Gaddafi’s continued detention in Libya, Pre-Trial Chamber 

I, ICC-01/11-01/11, 19 November 2014. 

 

Decision to Terminate the Case Against Muammar Gaddafi, Pre-Trial Chamber, ICC-01/11-

01/11-28, 22 November 2011.  

 

Judgment on the appeal of Libya against the decision of Pre-Trial Chamber I of 31 May 

entitled “Decision on the admissibility of the case against Saif Al-Islam Gaddafi”, ICC-

01/11-01/11-547-Red, Appeals Chamber, 21 May 2014 

 

Judgment on the appeal of Mr Abdullah Al-Senussi against the decision of Pre-Trial 

Chamber I of 11 October 2013 entitled “Decision on the admissibility of the case against 

Abdullah Al-Senussi”, ICC-01/11-01/11-565, Appeals Chamber, 24 July 2014 

 

Lawyers for Justice in Libya and Redress Trust’s Observations Pursuant to Rule 103 of the 

Rules of Procedure and Evidence, No. ICC-01/11-01/11, Pre-Trial Chamber I, 8 June 2012 

OPCD Request for Authorisation to Present Observations in Proceedings concerning Mr Saif 

Gaddafi, ICC-01/11-01/11, November 28 2011   

Prosecutor v Dusko Tadíc Case No. IT-94-1-A-AR77, Appeals Judgement on Allegations of 

Contempt Against Prior Counsel, Milan Vujin, February 27 2001 

Prosecutor v Radislav Krstic (Appeals Judgement), IT-98-33-A, International Criminal 

Tribunal for the former Yugoslavia ICTY, 19 April 2004.  

Prosecution’s Response to “Application on behalf of the Government of Libya relating to 

Abdullah Al-Senussi pursuant to Article 19 of the ICC Statute” No. ICC-01/11-01/11, Pre-

Trial Chamber I, 2 May 2013.  

Prosecution’s Response to “Libyan Government’s further submissions on issues related to 

the admissibility of the case against Saif Al-Islam Gaddafi” No. ICC-01/11-01/11, Pre-Trial 

Chamber I, 2 February 2013 

Prosecutor v. Saif Al-Islam Gaddafi and Abdullah Al-Senussi, Decision on the admissibility 

of the case against Abdullah AlSenussi, No. ICC-01/11-01/11, Pre-Trial Chamber, 11 

October 2013 

Prosecutor v. Saif Al-Islam Gaddafi and Abdullah Al-Senussi, Judgment on appeal of Mr 

Abdullah Al-Senussi against the decision of Pre-Trial Chamber I of 11 October 2013 entitled 



81 

 

‘Decision on the admissibility of the case against Abdullah Al-Senussi’, No. ICC- 01/11-

01/11 OA6, 24 July 2014 

Prosecutor v. Saif Al-Islam Gaddafi and Abdullah Al-Senussi, Decision on the admissibility 

of the case against Saif Al-Islam Gaddafi, No. ICC-01/11-01/11, Pre-Trial Chamber, 31 May 

2013 

Prosecutor v. Saif Al-Islam Gaddafi and Abdullah Al-Senussi, Judgement on the appeal of 

Libya against the decision of Pre-Trial Chamber I of 31 May 2013 entitled ‘Decision on the 

admissibility of the case against Saif Al-Islam Gaddafi’, No. ICC-01/11-01/11 OA4, Appeals 

Chamber, 21 May 2014 

 

Public Redacted-Decision on the admissibility of the case against Saif Al-Islam Gaddafi, 

ICC-01/11-01/11-344-Red, Pre-Trial Chamber I, 31 May 2013 

Public Redacted-Decision Requesting Libya to file Observations Regarding the Arrest of Saif 

Al-Islam Gaddafi, Pre-Trial Chamber I, No. ICC-01/11-01/11, 6 December 2011. 

Request to Disqualify the Prosecutor from Participating in the Case Against Mr. Saif Al 

Islam Gaddafi, ICC Appeals Chamber ICC-01/1101/11, May 3, 2012 

Response of the Libyan Government to the “Urgent Application on behalf of Abdullah Al-

Senussi for Pre-Trial Chamber to order the Libyan Authorities to comply with their 

obligations and the orders of the ICC”, ICC Pre-Trial Chamber I, No. ICC-01/11-01/11, 1 

February 2013 

Warrant of Arrest for Abdullah Al-Senussi, Situation in the Libyan Arab Jamahiriya, No. 

ICC-01/11, Pre-Trial Chamber, 27 June 2011 

Warrant of Arrest for Muammar Mohammed Abu Minyar Gaddafi, Situation in the Libyan 

Arab Jamahiriya, No. ICC-01/11, Pre-Trial Chamber, 27 June 2011 

Warrant of Arrest for Saif Al-Islam Gaddafi, Situation in the Libyan Arab Jamahiriya, No. 

ICC-01/11, Pre-Trial Chamber, 27 June 2011 

 

Reports and Public Statements 

Coalition for the International Criminal Court, Budget and Finance Team (Sept 2013) 

“Submission to the Committee on Budget and Finance at its Twenty-First Session on 9 to 19 

September 2013: Comments on the Proposed Programme Budget for 2014 of the 

International Criminal Court and other matters”. Available at: 

http://www.iccnow.org/documents/Comments_and_Recommendations_to_the_CBF_at_its_2

1st_Session.pdf  

 

Coalition for the International Criminal Court (May 2015) ‘Letter to the UN Ambassadors of 

State Parties to the Rome Statute of the ICC, Members of the UN Security Council, Re: 

http://www.iccnow.org/documents/Comments_and_Recommendations_to_the_CBF_at_its_21st_Session.pdf
http://www.iccnow.org/documents/Comments_and_Recommendations_to_the_CBF_at_its_21st_Session.pdf


82 

 

Upcoming meetings with the Prosecutor of the ICC’. Available at: 

http://www.iccnow.org/documents/CICC_Letter_on_Libya_ICC_May_8.pdf  

 

Foreign and Commonwealth Office and Legal Counsellor at the UK Mission for the UN 

(May 2015) “The UK urges the Libyan government to cooperate fully with the ICC as part of 

efforts to combat impunity for the crimes that have been committed”. Available at: 

https://www.gov.uk/government/speeches/the-uk-urges-the-libyan-government-to-cooperate-

fully-with-the-icc-as-part-of-efforts-to-combat-impunity-for-the-crimes-that-have-been-

committed  

 

Human Rights Council, International Commission of Inquiry on Libya (March 2012) “Report 

of the International Commission of Inquiry in Libya”. Available at: 

http://www.ohchr.org/Documents/HRBodies/HRCouncil/RegularSession/Session19/A.HRC.

19.68.pdf  

 

Human Rights Watch (n.d.) “Mission Statement”. Available at: https://www.hrw.org/abouts   

 

ICC Assembly of States Parties (2014) “Proposed Programme Budget for 2015 of the 

International Criminal Court”, ICC/ASP/13/10 

 

ICC Legal Tools (n.d.) “Integrated Strategy for External Relations, Public Information and 

Outreach”.  Available at: www.icc-cpi.int/library/cases/ICC-PIDS-WB-OR-03-07-

070402_IS_En.pdf.  

 

ICC Office of the Prosecutor (September 2013) “Code of Conduct for the Office of the 

Prosecutor”. Available at: http://www.icc-cpi.int/iccdocs/oj/otp-COC-Eng.PDF  

 

ICC Office of the Prosecutor (February 2016) “Draft Policy Paper on Case Selection and 

Prioritisation”. Available at: https://www.icc-cpi.int/iccdocs/otp/29.02.16_Draft_Policy-

Paper-on-Case-Selection-and-Prioritisation_ENG.pdf  

ICC Office of the Prosecutor (May 2016) “Eleventh Report of the Prosecutor of the 

International Criminal Court to the UN Security Council Pursuant to UNSCR 1970”. 

Available at: https://www.icc-cpi.int/itemsDocuments/otp_report_lib_26052016-eng.pdf  

ICC Office of the Prosecutor (May 2011) “First Report of the Prosecutor of the International 

Criminal Court to the UN Security Council Pursuant to UNSCR 1970”. Available at: 

https://www.icc-cpi.int/NR/rdonlyres/A077E5F8-29B6-4A78-9EAB-

A179A105738E/0/UNSCLibyaReportEng04052011.pdf  

ICC Office of the Prosecutor (February 2010) “Prosecutorial Strategy 2009-2012”. Available 

at: https://www.icc-cpi.int/NR/rdonlyres/66A8DCDC-3650-4514-AA62-

D229D1128F65/281506/OTPProsecutorialStrategy20092013.pdf  

ICC Office of the Prosecutor (November 2013) “Sixth Report of the Prosecutor of the 

International Criminal Court to the UN Security Council Pursuant to UNSCR 1970”. 

http://www.iccnow.org/documents/CICC_Letter_on_Libya_ICC_May_8.pdf
https://www.gov.uk/government/speeches/the-uk-urges-the-libyan-government-to-cooperate-fully-with-the-icc-as-part-of-efforts-to-combat-impunity-for-the-crimes-that-have-been-committed
https://www.gov.uk/government/speeches/the-uk-urges-the-libyan-government-to-cooperate-fully-with-the-icc-as-part-of-efforts-to-combat-impunity-for-the-crimes-that-have-been-committed
https://www.gov.uk/government/speeches/the-uk-urges-the-libyan-government-to-cooperate-fully-with-the-icc-as-part-of-efforts-to-combat-impunity-for-the-crimes-that-have-been-committed
http://www.ohchr.org/Documents/HRBodies/HRCouncil/RegularSession/Session19/A.HRC.19.68.pdf
http://www.ohchr.org/Documents/HRBodies/HRCouncil/RegularSession/Session19/A.HRC.19.68.pdf
https://www.hrw.org/abouts
http://www.icc-cpi.int/library/cases/ICC-PIDS-WB-OR-03-07-070402_IS_En.pdf
http://www.icc-cpi.int/library/cases/ICC-PIDS-WB-OR-03-07-070402_IS_En.pdf
http://www.icc-cpi.int/iccdocs/oj/otp-COC-Eng.PDF
https://www.icc-cpi.int/iccdocs/otp/29.02.16_Draft_Policy-Paper-on-Case-Selection-and-Prioritisation_ENG.pdf
https://www.icc-cpi.int/iccdocs/otp/29.02.16_Draft_Policy-Paper-on-Case-Selection-and-Prioritisation_ENG.pdf
https://www.icc-cpi.int/itemsDocuments/otp_report_lib_26052016-eng.pdf
https://www.icc-cpi.int/NR/rdonlyres/A077E5F8-29B6-4A78-9EAB-A179A105738E/0/UNSCLibyaReportEng04052011.pdf
https://www.icc-cpi.int/NR/rdonlyres/A077E5F8-29B6-4A78-9EAB-A179A105738E/0/UNSCLibyaReportEng04052011.pdf
https://www.icc-cpi.int/NR/rdonlyres/66A8DCDC-3650-4514-AA62-D229D1128F65/281506/OTPProsecutorialStrategy20092013.pdf
https://www.icc-cpi.int/NR/rdonlyres/66A8DCDC-3650-4514-AA62-D229D1128F65/281506/OTPProsecutorialStrategy20092013.pdf


83 

 

Available at: https://www.icc-

cpi.int/en_menus/icc/structure%20of%20the%20court/office%20of%20the%20prosecutor/re

ports%20and%20statements/statement/Documents/Report%20to%20UNSC%20Nov2013EN.

pdf  

ICC Office of the Prosecutor (November 2015) “Strategic Plan 2016-2018”. Available at: 

https://www.icc-cpi.int/iccdocs/otp/070715-OTP_Strategic_Plan_2016-2018.pdf  

Statement of the ICC Office of the Prosecutor (May 2015) “Ninth Report of the Prosecutor of 

the International Criminal Court to the UN Security Council Pursuant to UNSCR 1970”. 

Available at: https://www.icc-cpi.int/Pages/item.aspx?name=otp-stat-12-05-2015  

Statement of the ICC Office of the Prosecutor (November 2015) “Tenth Report of the 

Prosecutor of the International Criminal Court to the UN Security Council Pursuant to 

UNSCR 1970”. Available at Journalists For Justice (11 November 2015): 

http://www.jfjustice.net/icc-prosecutor-wants-/commentary/ending-impunity-for-atrocity-

crimes-in-libya-is-achievable-for-sustainable-peace-a-bensouda  

The White House, Office of the Press Secretary (March 2011) “Remarks by the President in 

Address to the Nation on Libya”, National Defense University, Washington D.C. Available 

at: http://www.whitehouse.gov/the-press-office/2011/03/28/remarks-presdient-address-

nation-libya  

UN General Assembly, Report of the International Criminal Court: note / by the Secretary-

General, 28 August 2015, A/70/350, para 91. Available at: 

http://www.refworld.org/docid/5608e6f74.html  

Yazda and the Free Yezidi Foundation (September 2015) “‘ISIL: Nationals of ICC states 

parties committing genocide and other crimes against the Yazidis”, Yazda. Available at: 

http://www.yazda.org/wp-content/uploads/2015/09/RED-ISIL-commiting-genocide-against-

the-Yazidis.pdf  

 

Academic publications 

Allebas T (July 2013) “The ICC and Victor’s Justice: How to Move Away from the 

Stigma?”, The Hague Institute for Global Justice. Available at: 

www.thehagueinstituteforglobaljustice.org/latest-insights/commentary/the-icc-and-victors-

justice-how-to-move-away-from-the-stigma/  

Amnesty International (October 2011) “Saif Gaddafi must be transferred safely to the ICC”. 

Available at: https://www.amnesty.org/en/latest/news/2011/10/saif-gaddafi-must-be-

transferred-safely-icc/.  

Amnesty International (May 2014) “Libya must immediately surrender Saif al-Islam al-

Gaddafi to the ICC”. Available at: https://www.amnesty.org/en/latest/news/2014/05/libya-

must-immediately-surrender-saif-al-gaddafi-international-criminal-court/. 

https://www.icc-cpi.int/en_menus/icc/structure%20of%20the%20court/office%20of%20the%20prosecutor/reports%20and%20statements/statement/Documents/Report%20to%20UNSC%20Nov2013EN.pdf
https://www.icc-cpi.int/en_menus/icc/structure%20of%20the%20court/office%20of%20the%20prosecutor/reports%20and%20statements/statement/Documents/Report%20to%20UNSC%20Nov2013EN.pdf
https://www.icc-cpi.int/en_menus/icc/structure%20of%20the%20court/office%20of%20the%20prosecutor/reports%20and%20statements/statement/Documents/Report%20to%20UNSC%20Nov2013EN.pdf
https://www.icc-cpi.int/en_menus/icc/structure%20of%20the%20court/office%20of%20the%20prosecutor/reports%20and%20statements/statement/Documents/Report%20to%20UNSC%20Nov2013EN.pdf
https://www.icc-cpi.int/iccdocs/otp/070715-OTP_Strategic_Plan_2016-2018.pdf
https://www.icc-cpi.int/Pages/item.aspx?name=otp-stat-12-05-2015
http://www.jfjustice.net/icc-prosecutor-wants-/commentary/ending-impunity-for-atrocity-crimes-in-libya-is-achievable-for-sustainable-peace-a-bensouda
http://www.jfjustice.net/icc-prosecutor-wants-/commentary/ending-impunity-for-atrocity-crimes-in-libya-is-achievable-for-sustainable-peace-a-bensouda
http://www.whitehouse.gov/the-press-office/2011/03/28/remarks-presdient-address-nation-libya
http://www.whitehouse.gov/the-press-office/2011/03/28/remarks-presdient-address-nation-libya
http://www.refworld.org/docid/5608e6f74.html
http://www.yazda.org/wp-content/uploads/2015/09/RED-ISIL-commiting-genocide-against-the-Yazidis.pdf
http://www.yazda.org/wp-content/uploads/2015/09/RED-ISIL-commiting-genocide-against-the-Yazidis.pdf
http://www.thehagueinstituteforglobaljustice.org/latest-insights/commentary/the-icc-and-victors-justice-how-to-move-away-from-the-stigma/
http://www.thehagueinstituteforglobaljustice.org/latest-insights/commentary/the-icc-and-victors-justice-how-to-move-away-from-the-stigma/
https://www.amnesty.org/en/latest/news/2011/10/saif-gaddafi-must-be-transferred-safely-icc/
https://www.amnesty.org/en/latest/news/2011/10/saif-gaddafi-must-be-transferred-safely-icc/
https://www.amnesty.org/en/latest/news/2014/05/libya-must-immediately-surrender-saif-al-gaddafi-international-criminal-court/
https://www.amnesty.org/en/latest/news/2014/05/libya-must-immediately-surrender-saif-al-gaddafi-international-criminal-court/


84 

 

Amnesty International (Feb 2016) “World must help pull Libya out of human rights chaos 

five years since uprising ousted al-Gaddafi”, Amnesty International. Available at: 

https://www.amnesty.org/en/latest/news/2016/02/world-must-help-pull-libya-out-of-human-

rights-chaos-five-years-since-uprising-that-ousted-al-gaddafi/  

Amnesty International (June 2016) “Public Statement, Libya: Killing of 12 detainees after 

court orders their release must be investigated”. Amnesty International. Available at: 

https://www.amnesty.org/download/Documents/MDE1942912016ENGLISH.pdf  

Arbour L (April 2011) “The Rise and Fall of International Human Rights”, Sir Joseph 

Hotung International Human Rights Lecture 2011. Available at: 

http://www.crisisgroup/org/en/publication-type/speeches/2011/the-rise-and-fall-of-

international-human-rights.aspx  

Badagard L and Klamberg M (2016) “The Gatekeeper of the ICC – Prosecutorial Strategies 

for Selecting Situations and Cases at the International Court”. Available at SSRN: 

http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2784470  

Bangamwabo FX (2009) “The Right to an Independent and Impartial Tribunal: A 

comparative study of the Namibian judiciary and international judges”, in Horn N and Bosl A 

(2009) The Independence of the Judiciary in Namibia (Macmillan Education Namibia) 

Brants C, Brants K, Gould L (2013) “Communicating the ICC: Imagery and Image-Building 

in Uganda”, in Brants C, Hol A and Siegel D Advances in Criminology: Transitional Justice; 

Images and Memories (Ashgate), 143-160. 

Bosco D (November 2011) “Can Libya keep Saif for a while longer?” Foreign Policy. 

Available at: 

http://bosco.foreignpolicy.com/posts/2011/11/22/can_libya_keep_saif_for_a_while_longer  

Buchanan A (2003) Justice, Legitimacy, and Self-Determination: Moral Foundations of 

International Law (Oxford: Oxford University Press) 

Caracciolo I (1999) “Applicable Law”, in Lattanzi F and Schabas W Essays on the Rome 

Statute of the International Criminal Court (Editrice il Sirente), 211-232 

Chatham House, Libyan Working Group (2012) “Libya: Establishing the Rule of Law”, 

Chatham House, The Royal Institute of International Affairs. Available at: 

http://www.chathamhouse.org/sites/files/chathamhouse/public/Research/Middle%20East/051

2libya_summary.pdf  

Chazal N (2015) The International Criminal Court and Global Social Control: International 

Criminal Justice in Late Modernity (Routledge, 2015) 

Clark JN (2015) “International Criminal Courts and Normative Legitimacy: An Achievable 

Goal?”, International Criminal Law Review, Volume 15, Issue 4, 763-783 

Curtis B and Curtis C (2012) Social Research: A Practical Introduction (SAGE Publications 

Ltd.) 

 

https://www.amnesty.org/en/latest/news/2016/02/world-must-help-pull-libya-out-of-human-rights-chaos-five-years-since-uprising-that-ousted-al-gaddafi/
https://www.amnesty.org/en/latest/news/2016/02/world-must-help-pull-libya-out-of-human-rights-chaos-five-years-since-uprising-that-ousted-al-gaddafi/
https://www.amnesty.org/download/Documents/MDE1942912016ENGLISH.pdf
http://www.crisisgroup/org/en/publication-type/speeches/2011/the-rise-and-fall-of-international-human-rights.aspx
http://www.crisisgroup/org/en/publication-type/speeches/2011/the-rise-and-fall-of-international-human-rights.aspx
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2784470
http://bosco.foreignpolicy.com/posts/2011/11/22/can_libya_keep_saif_for_a_while_longer
http://www.chathamhouse.org/sites/files/chathamhouse/public/Research/Middle%20East/0512libya_summary.pdf
http://www.chathamhouse.org/sites/files/chathamhouse/public/Research/Middle%20East/0512libya_summary.pdf
http://booksandjournals.brillonline.com/content/journals/15718123;jsessionid=2kthvuabpfvs2.x-brill-live-03
http://booksandjournals.brillonline.com/content/journals/15718123/15/4;jsessionid=2kthvuabpfvs2.x-brill-live-03


85 

 

Danner AM (2003) “Enhancing the Legitimacy and Accountability of Prosecutorial Discretion 

at the International Criminal Court”, The American Journal of International Law 97(3), 510  

Darehshori S and Elizabeth E (2010) Peace, Justice, and the International Criminal Court 

Oxford Transitional Justice Research, Research Article 1. Available from: 

http://www.csls.ox.ac.uk/documents/DarehshoriandEvenson2010.pdf   

Dicker R (August 2013) “It’s Time for Saif al-Islam Gaddafi to go to The Hague”, Human 

Rights Watch. Available at: https://www.hrw.org/news/2013/08/29/its-time-saif-al-islam-

gaddafi-go-hague 

Diver A and Miller J (2015) Justiciability of Human Rights Law in Domestic Jurisdictions 

(Springer, 2015) 

 

Dixon P and Tenove C (2013) “International Criminal Justice as a Transnational Field: Rules, 

Authority and Victims”, International Journal of Transitional Justice 7(3) 

 

Durkheim E (1893/1997) The Division of Labour in Society (Free Press, 1997) 

 

Ebbs T and Saudi E (February 2015) “The ICC in Libya – justice delayed and denied”, 

openDemocracy. Available at: https://www.opendemocracy.net/openglobalrights/thomas-

ebbs-elham-saudi/icc-in-libya-%E2%80%93-justice-delayed-and-denied  

 

Ellis M (2015) “Trial of the Libyan Regime: An investigation into international fair trial 

standards”, International Bar Association. Available at: 

http://www.ibanet.org/Article/Detail.aspx?ArticleUid=759f1431-4e10-450d-998e-

21349fd8bf26  

 

Ferstman, Heller, Taylor and Wilmshurst (2014) “International Law Programme Meeting 

Summary, The International Criminal Court in Libya: Complementarity in Conflict”, 

Chatham House, The Royal Institute of International Affairs. Available at: 

https://www.chathamhouse.org/sites/files/chathamhouse/field/field_document/20140922Liby

a.pdf 

 

Fletcher G and Ohin J (2005) “Reclaiming Fundamental Principles of Criminal Law in the 

Darfur Case”, 3 Journal of International Criminal Justice, 539, 540.  

 

Friedman U (2011) “How the Libyan Rebels Came to Be Called ‘Rebels’ Against Their Will”. 

TheWire. Available at: http://www.thewire.com/global/2011/07/how-libyan-rebels-came-be-

called-rebels-against-their-will/39738/.  

Glasius M (2012) “Do International Criminal Courts Require Democratic Legitimacy?”, The 

European Journal of International Law Vol. 23 

Gradoni L (2006) “International Criminal Courts and Tribunals: Bound by Human Rights 

Norms… Or Tied Down?”, Leiden Journal of International Law, Vol.19 Issue 03, 847-873 

http://www.csls.ox.ac.uk/documents/DarehshoriandEvenson2010.pdf
https://www.hrw.org/news/2013/08/29/its-time-saif-al-islam-gaddafi-go-hague
https://www.hrw.org/news/2013/08/29/its-time-saif-al-islam-gaddafi-go-hague
https://www.opendemocracy.net/openglobalrights/thomas-ebbs-elham-saudi/icc-in-libya-%E2%80%93-justice-delayed-and-denied
https://www.opendemocracy.net/openglobalrights/thomas-ebbs-elham-saudi/icc-in-libya-%E2%80%93-justice-delayed-and-denied
http://www.ibanet.org/Article/Detail.aspx?ArticleUid=759f1431-4e10-450d-998e-21349fd8bf26
http://www.ibanet.org/Article/Detail.aspx?ArticleUid=759f1431-4e10-450d-998e-21349fd8bf26
https://www.chathamhouse.org/sites/files/chathamhouse/field/field_document/20140922Libya.pdf
https://www.chathamhouse.org/sites/files/chathamhouse/field/field_document/20140922Libya.pdf
http://www.thewire.com/global/2011/07/how-libyan-rebels-came-be-called-rebels-against-their-will/39738/
http://www.thewire.com/global/2011/07/how-libyan-rebels-came-be-called-rebels-against-their-will/39738/


86 

 

Grandison C (February 2012) “Maximizing the Impact of ICC Prelimianry Investigations”, 

Human Rights Brief. Available at: http://www.hrbrief.org/hearings/maximizing-the-impact-

of-the-icc-preliminary-examinations  

Grossman N (2013) “The Normative Legitimacy of International Courts”, Temple Law Review 

Vol. 86, 62-105 

Hansen T (2014) “The International Criminal Court and the Legitimacy of Exercise” in Per 

Anderson et al. (eds.) (2015) Law and Legitimacy (DJOEF Publishers) 

Heller KJ (2012) “The International Commission of Inquiry on Libya: A Critical Analysis”, in 

Meierhenrich (Forthcoming) (ed.) International Commissions: The Role of Commissions of 

Inquiry in the Investigation of International Crimes (Oxford: Oxford University Press, 

Forthcoming) 

Hoile D (September 2014) “The International Criminal Court: Justice or an Adjunct to Regime 

Change?”, Rhodes Forum. Available at: http://www.rhodesforum.org/politics/556-the-

international-criminal-court-justice-or-an-adjunct-to-regime-change  

Holmes JT (1999) “The Principle of Complementarity”, in The International Criminal Court: 

The Making of the Rome Statute: Issues, Negotiations, Results (Roy S. Lee ed. 1999) 

Hornsby D (April 2015) “The International Criminal Court in Africa: A crisis of legitimacy?”, 

OpenCanada.org. Available at: http://www.opencanada.org/features/the-international-

criminal-court-in-africa-a-crisis-of-legitimacy/  

Human Rights Watch (2011) “Unfinished Business: Closing Gaps in the Selection of Cases”. 

Human Rights Watch. Available at: 

http://www.hrw.org/sites/default/files/reports/icc0911webwcover.pdf  

Human Rights Watch (May 2012a) “Letter to the ICC Prosecutor on Libyan Amnesty Laws”. 

Available at https://www.hrw.org/node/246444 

Human Rights Watch (May 2012b) “Libya: Amend Special New Procedures Law”, Human 

Rights Watch. Available at: https://www.hrw.org/news/2012/05/11/libya-amend-new-special-

procedures-law  

Human Rights Watch (May 2012c) “UN Security Council: Press Libya on Impunity”, Human 

Rights Watch. Available at: https://www.hrw.org/news/2012/05/16/un-security-council-press-

libya-impunity  

Human Rights Watch (May 2013) “ICC: Libya’s Bid to Try Gaddafi, Sanussi”, Human Rights 

Watch. Available at: https://www.hrw.org/news/2013/05/13/icc-libyas-bids-try-gaddafi-

sanussi#35  

Human Rights Watch, Dicker R (Nov 2014) “Letter to the ICC Prosecutor Regarding 

Accountability for Serious Crimes in Libya”, Human Rights Watch. Available at: 

https://www.hrw.org/news/2014/11/11/letter-icc-prosecutor-regarding-accountability-serious-

crimes-libya  

http://www.hrbrief.org/hearings/maximizing-the-impact-of-the-icc-preliminary-examinations
http://www.hrbrief.org/hearings/maximizing-the-impact-of-the-icc-preliminary-examinations
http://www.rhodesforum.org/politics/556-the-international-criminal-court-justice-or-an-adjunct-to-regime-change
http://www.rhodesforum.org/politics/556-the-international-criminal-court-justice-or-an-adjunct-to-regime-change
http://www.opencanada.org/features/the-international-criminal-court-in-africa-a-crisis-of-legitimacy/
http://www.opencanada.org/features/the-international-criminal-court-in-africa-a-crisis-of-legitimacy/
http://www.hrw.org/sites/default/files/reports/icc0911webwcover.pdf
https://www.hrw.org/node/246444
https://www.hrw.org/news/2012/05/11/libya-amend-new-special-procedures-law
https://www.hrw.org/news/2012/05/11/libya-amend-new-special-procedures-law
https://www.hrw.org/news/2012/05/16/un-security-council-press-libya-impunity
https://www.hrw.org/news/2012/05/16/un-security-council-press-libya-impunity
https://www.hrw.org/news/2013/05/13/icc-libyas-bids-try-gaddafi-sanussi#35
https://www.hrw.org/news/2013/05/13/icc-libyas-bids-try-gaddafi-sanussi#35
https://www.hrw.org/news/2014/11/11/letter-icc-prosecutor-regarding-accountability-serious-crimes-libya
https://www.hrw.org/news/2014/11/11/letter-icc-prosecutor-regarding-accountability-serious-crimes-libya


87 

 

Human Rights Watch (May 2015) “Libya: New ICC Investigation Needed Amid Crisis”, 

Human Rights Watch. Available at: https://www.hrw.org/news/2015/05/11/libya-new-icc-

investigation-needed-amid-crisis  

Human Rights Watch (May 2016) “We Feel We Are Cursed: Life under ISIS in Sirte, 

Libya”, Human Rights Watch ISBN: 978-1-6231-33511. Available at: 

http://www.hrw.org/sites/default/files/report_pdf/libya0516web_1.pdf  

Hurd I (2007a) After Anarchy: Legitimacy and Power in the United Nations Security Council 

(Princeton University Press) 

Icelandic Human Rights Centre (n.d.) “The Right to Due Process”, Icelandic Human Rights 

Centre. Available at: www.humanrights.is/en/human-rights-education-project/human-rights-

concepts-ideas-and-fora/substantive-human-rights/the-right-to-due-process  

International Justice Monitor (2015) “Civil Society and the International Criminal Court: 

Local Perspectives on Fact Finding”, International Justice Monitor, Open Society 

Foundations. Available at: http://www.ijmonitor.org/2015/11/civil-society-and-the-

international-criminal-court-local-perspectives-on-fact-finding/  

 

JURIST (n.d.) “International Criminal Court”, JURIST. Available at: 

http://www.jurist.org/feature/featured/icc/  

 

Kersten M (2012a) “Justice after the War: The ICC and Post-Gaddafi Libya” in K.J. Fisher and 

R. Stewart (eds.) Transitional Justice and the Arab Spring (2014, New York: Routledge) 188–

209. 

Kersten M (2012b) “No winners in ICC-Libya stand-off”. Foreign Policy. Available at: 

http://foreignpolicy.com/2012/10/08/no-winners-in-icc-libya-standoff/  

Kersten M (2014a) “Justice in Conflict: the ICC in Libya and Northern Uganda” PhD Thesis 

(London School of Economics and Political Science) 

Kersten M (2015) “Between Justice and Politics: the ICC’s intervention in Libya”, in De Vos 

C, Kendall S and Stahn C The Politics of International Criminal Court Interventions 

(Cambridge University Press), 456-478 

Kersten M (2016a) Justice in Conflict: The Effects of the International Criminal Court's 

Interventions on Ending Wars and Building Peace (Oxford University Press) 

Kersten M (2016b) “Transitional Justice Without a Peaceful Transition – The Case of Post-

Gaddafi Libya”, in Langer A and Brown G (2016) Building Sustainable Peace: Timing and 

Sequencing of Post-Conflict Reconstruction and Peacebuilding (Oxford University Press), 

300-320 

Kiyani A “The Antinomies of Legitimacy: On the (Im)possibility of a Legitimate International 

Criminal Court”, African Journal of Legal Studies, Volume 8, Issue 1-2, 1-32.  

https://www.hrw.org/news/2015/05/11/libya-new-icc-investigation-needed-amid-crisis
https://www.hrw.org/news/2015/05/11/libya-new-icc-investigation-needed-amid-crisis
http://www.hrw.org/sites/default/files/report_pdf/libya0516web_1.pdf
http://www.humanrights.is/en/human-rights-education-project/human-rights-concepts-ideas-and-fora/substantive-human-rights/the-right-to-due-process
http://www.humanrights.is/en/human-rights-education-project/human-rights-concepts-ideas-and-fora/substantive-human-rights/the-right-to-due-process
http://www.ijmonitor.org/2015/11/civil-society-and-the-international-criminal-court-local-perspectives-on-fact-finding/
http://www.ijmonitor.org/2015/11/civil-society-and-the-international-criminal-court-local-perspectives-on-fact-finding/
http://www.jurist.org/feature/featured/icc/
http://foreignpolicy.com/2012/10/08/no-winners-in-icc-libya-standoff/


88 

 

Lanz D (2007) “The ICC’s intervention in northern Uganda: Beyond the simplicity of peace 

vs. justice”, The Fletcher School of Law and Diplomacy. Available at: 

http://reliefweb.int/sites/reliefweb.int/files/resources/EC66215A0071F156C12573910051D06D-

Full_Report.pdf  

Lawyers for Justice in Libya (June 2013) “Lawyers for Justice in Libya concerned by attacks 

on judges and lawyers in Libya”, Lawyers for Justice in Libya. Available at: 

http://www.libyanjustice.org/news/news/post/92-lawyers-for-justice-in-libya-concerned-of-

attacks-on-judges-and-lawyers-in-libya  

Lawyers for Justice in Libya (February 2016) “Open Letter to the Prosecutor of the 

International Criminal Court”, Lawyers for Justice in Libya. Available at: 

http://www.libyanjustice.org/news/news/post/231-open-letter-to-the-prosecutor-of-the-

international-criminal-court  

Lindburg T (June 2011) “Wanted: Muammar Gaddafi”, Hoover Institution Stanford 

University. Available at: http://www.hoover.org/research/wanted-muammar-qaddafi  

McDermott Y (August 2015) “How Libya became the International Criminal Court’s latest 

failure”, The Conversation. Available at: www.theconversation.com/how-libya-became-the-

international-criminal-courts-latest-failusre-45389  

McGonigle Leyh B (August 2013) “Can the ICC and Libya Move Beyond Stalemate?”, The 

Interdependent. Available at: http://www.theinterdependent.com/security-council/article/can-

the-icc-and-libya-move-beyond-stalemate  

Megrét F and Samson MG (2013) “Holding the Line on Complementarity in Libya”, 11 

Journal of International Criminal Justice 585-586. 

Moss L (March 2012) “The UN Security Council and the International Criminal Court: 

Towards a More Principled Relationship”, Friedrich-Ebert-Stiftung International Policy 

Analysis. Available at: http://www.library.fes.de/pdf-files/iez/08948.pdf  

Nnabuike Malu L (Dec 2015) “The International Criminal Court and Conflict Transformation 

in Uganda”, ACCORD. Available at: http://www.accord.org.za/ajcr-issues/the-international-

criminal-court-and-conflict-transformation-in-uganda/  

Nonet P & Selznick P (2001) Law and Society in Transition: Towards a Responsive Law 

(Transaction Publishers) 

Nouwen S (2013) Complementarity in the Line of Fire: The Catalysing Effect of the 

International Criminal Court in Uganda and Sudan (Cambridge University Press) 

Nouwen S and Werner W (2010) “Doing Justice to the Political: The International Criminal 

Court in Uganda and Sudan”, The European Journal of International Law, Vol. 21, no. 4 

Nouwen S (2012) “The International Criminal Court: A peace-builder in Africa?” in Devon C 

and Dzinesa G (eds.) Peace-building, power, and politics in Africa (Ohio, Ohio University 

Press),171-192 

http://reliefweb.int/sites/reliefweb.int/files/resources/EC66215A0071F156C12573910051D06D-Full_Report.pdf
http://reliefweb.int/sites/reliefweb.int/files/resources/EC66215A0071F156C12573910051D06D-Full_Report.pdf
http://www.libyanjustice.org/news/news/post/92-lawyers-for-justice-in-libya-concerned-of-attacks-on-judges-and-lawyers-in-libya
http://www.libyanjustice.org/news/news/post/92-lawyers-for-justice-in-libya-concerned-of-attacks-on-judges-and-lawyers-in-libya
http://www.libyanjustice.org/news/news/post/231-open-letter-to-the-prosecutor-of-the-international-criminal-court
http://www.libyanjustice.org/news/news/post/231-open-letter-to-the-prosecutor-of-the-international-criminal-court
http://www.hoover.org/research/wanted-muammar-qaddafi
http://www.theconversation.com/how-libya-became-the-international-criminal-courts-latest-failure-45389
http://www.theconversation.com/how-libya-became-the-international-criminal-courts-latest-failure-45389
http://www.theinterdependent.com/security-council/article/can-the-icc-and-libya-move-beyond-stalemate
http://www.theinterdependent.com/security-council/article/can-the-icc-and-libya-move-beyond-stalemate
http://www.library.fes.de/pdf-files/iez/08948.pdf
http://www.accord.org.za/ajcr-issues/the-international-criminal-court-and-conflict-transformation-in-uganda/
http://www.accord.org.za/ajcr-issues/the-international-criminal-court-and-conflict-transformation-in-uganda/
http://libsta28.lib.cam.ac.uk:2119/ebook.jsf?bid=CBO9780511863264


89 

 

Pavel C (2014) Divided Sovereignty: International Institutions and the Limits of State Authority 

(Oxford University Press) 

Pensky M (2008) “Impunity on Trial: impunity, accountability, and the norms of international 

law”, Ethics and Politics, Vol. 1, 1-2, 1-40  

Pensky M (2016) “Two cheers for the impunity norm”, Philosophy and Social Criticism Vol. 

42(4-5), 487-499 

Peskin V and Boduszynski P (2016) “The Rise and Fall of the ICC in Libya and the Politics of 

International Surrogate Enforcership”, International Journal of Transitional Justice, 0, 1-20.  

Rapp SJ (2015) “Overcoming Obstacles to Funding ICC Investigations in UN Security Council 

Referred Cases”, ABA ICC International Criminal Justice Today. Available at: 

https://www.international-criminal-justice-today.org/arguendo/overcoming-obstacles-to-

funding-icc-investigations-in-un-security-council-referred-cases/  

REDRESS (April 2015) Representing Victims before the ICC: Recommendations on the 

Legal Representative System (London: REDRESS) 

 

Reydams L, Wouters J and Ryngaert C (2012) International Prosecutors (OUP Oxford) 

 

Robertson P Judge (2010) “The Right to a Fair Trial in International Law, with Specific 

Reference to the Work of the ICTY”, Berkley Journal of International Law, Vol. 3.  

 

Robinson D (2010) “The Identity Crisis of International Criminal Law”, Leiden Journal of 

International Law, Vol. 21, 925-963. 

 

Rosenthal J (July 2011) “A Political Court: The ICC, Gaddafi and Libyan Rebel War 

Crimes”, Brietbart. Available at: http://www.breitbart.com/national-security/2011/07/24/a-

political-court-the-icc-gaddafi-and-libyan-rebel-war-crimes/  

 

Rosenthal J (October 2011) “Libya, Sudan & Genocide”, National Review. Available at: 

http://www.nationalreview.com/article/279846/libya-sudan-genocide-john-rosenthal  

 

Smith Cody S, Stover E, Balthazard M and Keonig A (November 2015) The Victims’ Court? 

A Study of 622 Victim Participants at the International Criminal Court (Human Rights 

Center, Berkeley: University of California). Available at https://www.law.berkeley.edu/wp-

content/uploads/2015/04/VP_report_2015_final_full2.pdf  

Stahn C (2012) “Libya, the International Criminal Court and Complementarity”, Journal of 

International Criminal Justice 10 (2): 325. 

 

Stahn C (2015) The Law and Practice of the International Criminal Court (Oxford 

University Press) 

 

https://www.international-criminal-justice-today.org/arguendo/overcoming-obstacles-to-funding-icc-investigations-in-un-security-council-referred-cases/
https://www.international-criminal-justice-today.org/arguendo/overcoming-obstacles-to-funding-icc-investigations-in-un-security-council-referred-cases/
http://www.breitbart.com/national-security/2011/07/24/a-political-court-the-icc-gaddafi-and-libyan-rebel-war-crimes/
http://www.breitbart.com/national-security/2011/07/24/a-political-court-the-icc-gaddafi-and-libyan-rebel-war-crimes/
http://www.nationalreview.com/article/279846/libya-sudan-genocide-john-rosenthal
https://www.law.berkeley.edu/wp-content/uploads/2015/04/VP_report_2015_final_full2.pdf
https://www.law.berkeley.edu/wp-content/uploads/2015/04/VP_report_2015_final_full2.pdf


90 

 

Suchman M (1995) “Managing Legitimacy: Strategic and Institutional Approaches”, 20 The 

Academy of Management Review, 571–610. 

 

Sumita B (2007) "The International Criminal Court and its Role in Conflict Resolution: The 

Emperor’s New Clothes", ExpressO. Available at: http://works.bepress.com/benita_sumita/1/  

 

Takemura H (2012) 'Reconsidering the Meaning and Actuality of the Legitimacy of the 

International Criminal Court', Amsterdam Law Forum, vol. 4, no. 2. 3-15 

Vasiliev S (2015) “Between International Criminal Justice and Injustice: Theorising 

Legitimacy”, Bailliet C and Hayashi N (eds.) The Legitimacy and Effectiveness of International 

Criminal Tribunals (CUP, Forthcoming 2016).  

Vinck P and Pham PN (2010a) Building Peace, Seeking Justice: A Population-Based Survey 

on Attitudes about Accountability and Social Reconstruction in the Central African Republic 

(Human Rights Center, Berkeley: University of California) 

Vinck P and Pham PN (2010b) Transitioning to Peace: A Population-Based Survey on 

Attitudes about Social Reconstruction and Justice in Northern Uganda (Human Rights Center, 

Berkeley: University of California) 

Vinck P, Pham PN, Baldo S and Shigekane R (2008) Living with Fear: A Population-Based 

Survey on Attitudes about Peace, Justice and Social Reconstruction in Eastern Congo (Human 

Rights Center, Berkeley: University of California; Payson Center for International 

Development, Tulane University; International Center for Transitional Justice, New York) 

Waters TW (December 2011) “Let Tripoli Try Saif al-Islam: Why the Gaddafi Trial is the 

Wrong Case for the ICC”, Foreign Affairs. Available at: 

https://www.foreignaffairs.com/articles/libya/2011-12-09/let-tripoli-try-saif-al-islam  

Waters TW (October 2013) “Libya’s Home Court Advantage: Why the ICC Should Drop its 

Qaddafi case”. Foreign Affairs. Available at: 

https://www.foreignaffairs.com/articles/libya/2013-10-02/libyas-home-court-advantage  

Weber M (1978) Economy and Society vol. 2. (University of California Press) 

Zappala S (2003) Human Rights in International Criminal Proceedings (Oxford: Oxford 

University Press) 

 

Online Blogs and Social Media Posts 

Heller KJ (11 November 2011) “Does Libya Have to Surrender Saif to the ICC? (Answer: 

Yes)”. Web blog post. Opinio Juris. Available at: http://opiniojuris.org/2011/11/23/does-

libya-have-to-surrender-saif-to-the-icc-answer-yes/  

Heller KJ (15 May 2012) ‘The OTP and the OPCD Spar over Libya’s Obligation to 

Surrender Saif’. Web blog post. Opinio Juris. Available at: 

http://works.bepress.com/benita_sumita/1/
https://www.foreignaffairs.com/articles/libya/2011-12-09/let-tripoli-try-saif-al-islam
https://www.foreignaffairs.com/articles/libya/2013-10-02/libyas-home-court-advantage
http://opiniojuris.org/2011/11/23/does-libya-have-to-surrender-saif-to-the-icc-answer-yes/
http://opiniojuris.org/2011/11/23/does-libya-have-to-surrender-saif-to-the-icc-answer-yes/


91 

 

http://opiniojuris.org/2012/05/15/the-otp-and-the-opcd-fight-over-libyas-obligation-to-

surrender-saif-gaddafi/  

Heller KJ (2 August 2012a) “Why the Failure to Provide Saif with Due Process is Relevant to 

Libya’s Admissibility Challenge”. Web blog post. Opinio Juris. Available at: 

http://opiniojuris.org/2012/08/02/why-the-failure-to-provide-saif-with-due-process-is-

relevant-to-libyas-admissibility-challenge/  

Heller KJ (13 August 2012b) “Did the Thuwar Persecute and Commit Genocide Against the 

Tawerghans?” Web blog post. Opinio Juris. Available at: 

http://opiniojuris.org/2012/08/13/did-the-misratan-thuwar-persecute-and-commit-genocide-

against-the-tawerghans/  

Heller KJ (1 June 2012) “Inability and Due Process in the Saif Gaddafi Admissibility 

Judgment”. Web blog post. Opinio Juris. Available at:  

http://opiniojuris.org/2013/06/01/inability-and-due-process-in-the-saif-gaddafi-admissibility-

judgment/  

Heller KJ (1 June 2013) “Inability and Due Process in the Saif Gaddafi Admissibility 

Judgement”. Web blog post. Opinio Juris. Available at:  

http://opiniojuris.org/2013/06/01/inability-and-due-process-in-the-saif-gaddafi-admissibility-

judgment/  

Heller KJ (12 October 2013) “PTC I’s Inconsistent Approach to Complementarity and the 

Right to Counsel”. Web blog post. Opinio Juris. Available at:  

http://opiniojuris.org/2013/10/12/ptc-inconsistent-approach-right-counsel/  

Heller KJ (2 September 2014) “It’s Time to Reconsider the Al-Senussi Case. (But How?)”  

Web blog post. Opinio Juris. Available at: http://opiniojuris.org/2014/09/02/time-reconsider-

al-senussi-case/  

Human Rights Investigations (Sept 2011) “Ethnic Cleansing, Genocide and the Tawergha”. 

Web blog post. Human Rights Investigations. Available at: 

https://humanrightsinvestigations.org/contents/ 

Jakobsson N (May 2015) “Insecurity in Libya”. Web blog post. Justice Hub. Available at: 

https://justicehub.org/article/weekly-hubble-insecurity-libya  

 

Kaufman N (@kaufman_law) (25 May 2016) “@MarkKersten @KoblerSRSG 

@IntlCrimCourt #Bensouda sidestepped "Government" & sought direct order against #Zintan 

#al_Atiri, so - MoU dead?” 25 May 2016, 03:19PM. Available at: 

https://mobile.twitter.com/kaufman_law/status/735475331478507520  

 

Kersten M (27 February 2011) “Libya Referred to the ICC – Initial Thoughts”. Web blog 

post. Justice in Conflict. Available at: https://justiceinconflict.org/2011/02/27/libya-referred-

to-the-icc-initial-thoughts/  

http://opiniojuris.org/2012/05/15/the-otp-and-the-opcd-fight-over-libyas-obligation-to-surrender-saif-gaddafi/
http://opiniojuris.org/2012/05/15/the-otp-and-the-opcd-fight-over-libyas-obligation-to-surrender-saif-gaddafi/
http://opiniojuris.org/2012/08/02/why-the-failure-to-provide-saif-with-due-process-is-relevant-to-libyas-admissibility-challenge/
http://opiniojuris.org/2012/08/02/why-the-failure-to-provide-saif-with-due-process-is-relevant-to-libyas-admissibility-challenge/
http://opiniojuris.org/2012/08/13/did-the-misratan-thuwar-persecute-and-commit-genocide-against-the-tawerghans/
http://opiniojuris.org/2012/08/13/did-the-misratan-thuwar-persecute-and-commit-genocide-against-the-tawerghans/
http://opiniojuris.org/2013/06/01/inability-and-due-process-in-the-saif-gaddafi-admissibility-judgment/
http://opiniojuris.org/2013/06/01/inability-and-due-process-in-the-saif-gaddafi-admissibility-judgment/
http://opiniojuris.org/2013/06/01/inability-and-due-process-in-the-saif-gaddafi-admissibility-judgment/
http://opiniojuris.org/2013/06/01/inability-and-due-process-in-the-saif-gaddafi-admissibility-judgment/
http://opiniojuris.org/2013/10/12/ptc-inconsistent-approach-right-counsel/
http://opiniojuris.org/2014/09/02/time-reconsider-al-senussi-case/
http://opiniojuris.org/2014/09/02/time-reconsider-al-senussi-case/
https://humanrightsinvestigations.org/contents/
https://justicehub.org/article/weekly-hubble-insecurity-libya
https://mobile.twitter.com/MarkKersten
https://mobile.twitter.com/KoblerSRSG
https://mobile.twitter.com/IntlCrimCourt
https://mobile.twitter.com/hashtag/Bensouda?src=hash
https://mobile.twitter.com/hashtag/Zintan?src=hash
https://mobile.twitter.com/hashtag/al_Atiri?src=hash
https://mobile.twitter.com/kaufman_law/status/735475331478507520
https://justiceinconflict.org/2011/02/27/libya-referred-to-the-icc-initial-thoughts/
https://justiceinconflict.org/2011/02/27/libya-referred-to-the-icc-initial-thoughts/


92 

 

Kersten M (26 August 2011) “Having the Cake and Eating it Too? An ICC Trial in Libya?” 

Web blog post. Justice in Conflict. Available at: 

https://justiceinconflict.org/2011/08/26/having-cake-and-eating-it-too-an-icc-trial-in-libya/  

Kersten M (20 November 2011) “Saif Gaddafi Arrested: What now for justice in Libya?” 

Web blog post. Justice in Conflict. Available at: https://justiceinconflict.org/2011/11/20/saif-

gaddafi-arrested-what-now-for-justice-in-libya/  

Kersten (January 2012) “Trying Saif, Senussi in Libya: Why is Moreno-Ocampo so 

Lenient?” Web blog post. Justice in Conflict. Available at: 

https://justiceinconflict.org/2012/01/12/trying-saif-senussi-in-libya-why-is-the-moreno-

ocampo-so-lenient/  

Kersten M (11 April 2012) “Saif Gaddafi, Libya and the ICC”. Web blog post. Justice in 

Conflict. Available at: https://justiceinconflict.org/2012/04/11/part-1-saif-gaddafi-libya-and-

the-icc/  

Kersten M (4 July 2012) “Melinda Taylor and the ‘ICC4’ Released: Five Pressing 

Questions”. Web blog post. Justice in Conflict. Available at: 

https://justiceinconflict.org/2012/07/04/melinda-taylor-and-the-icc4-released-five-pressing-

questions/  

Kersten M (21 July 2014) “Back Against the Wall: Libya Wants the ICC to Prosecute 

Wanton Militias”. Web blog post. Justice in Conflict. Available at: 

http://justiceinconflict.org/2014/07/21/back-against-the-wall-libya-wants-the-icc-to-

prosecute-wanton-militias/  

Kersten M (24 February 2015) “Yes, the ICC is in Crisis. It Always Has Been.” Web blog 

post. Justice in Conflict. Available at: http://justiceinconflict.org/2015/02/24/yes-the-icc-sis-

in-crisis-it-always-has-been/  

Kersten M (@MarkKersten) (14 June 2016), “Whatever action #ICC takes now in #Libya, 

needs to be seen in context of five years of impunity”, 14 June 2016, 10:27AM. Tweet. 

Available at: https://mobile.twitter.com/MarkKersten/status/742654700668002304  

Murray C (May 2011) “Victor’s Justice”. Web blog post. Craig Murray. Available at: 

http://www.craigmurray.org.uk/archives/2011/05/victors-justice/  

O’Donoghue J and Rigney S (8 June 2012) “The ICC must consider fair trial concerns in 

determining Libya’s application to prosecute Saif al-Islam Gaddafi nationally”. Web blog 

post. EJIL: Talk! Available at: http://www.ejiltalk.org/the-icc-must-consider-fair-trial-

concerns-in-determining-libyas-application-to-prosecute-saif-al-islam-gaddafi-nationally/  

 

Media Sources 

AfricaNews (July 2016) “Libyan government says no amnesty for Saif al-Islam”. 

AfricaNews. Available at: www.africanews.com/2016/07/12/libyan-government-says-no-

amnesty-for-Saif-al-Islam/  

https://justiceinconflict.org/2011/08/26/having-cake-and-eating-it-too-an-icc-trial-in-libya/
https://justiceinconflict.org/2011/11/20/saif-gaddafi-arrested-what-now-for-justice-in-libya/
https://justiceinconflict.org/2011/11/20/saif-gaddafi-arrested-what-now-for-justice-in-libya/
https://justiceinconflict.org/2012/01/12/trying-saif-senussi-in-libya-why-is-the-moreno-ocampo-so-lenient/
https://justiceinconflict.org/2012/01/12/trying-saif-senussi-in-libya-why-is-the-moreno-ocampo-so-lenient/
https://justiceinconflict.org/2012/04/11/part-1-saif-gaddafi-libya-and-the-icc/
https://justiceinconflict.org/2012/04/11/part-1-saif-gaddafi-libya-and-the-icc/
https://justiceinconflict.org/2012/07/04/melinda-taylor-and-the-icc4-released-five-pressing-questions/
https://justiceinconflict.org/2012/07/04/melinda-taylor-and-the-icc4-released-five-pressing-questions/
http://justiceinconflict.org/2014/07/21/back-against-the-wall-libya-wants-the-icc-to-prosecute-wanton-militias/
http://justiceinconflict.org/2014/07/21/back-against-the-wall-libya-wants-the-icc-to-prosecute-wanton-militias/
http://justiceinconflict.org/2015/02/24/yes-the-icc-sis-in-crisis-it-always-has-been/
http://justiceinconflict.org/2015/02/24/yes-the-icc-sis-in-crisis-it-always-has-been/
https://mobile.twitter.com/MarkKersten/status/742654700668002304
http://www.craigmurray.org.uk/archives/2011/05/victors-justice/
http://www.ejiltalk.org/the-icc-must-consider-fair-trial-concerns-in-determining-libyas-application-to-prosecute-saif-al-islam-gaddafi-nationally/
http://www.ejiltalk.org/the-icc-must-consider-fair-trial-concerns-in-determining-libyas-application-to-prosecute-saif-al-islam-gaddafi-nationally/
http://www.africanews.com/2016/07/12/libyan-government-says-no-amnesty-for-Saif-al-Islam/
http://www.africanews.com/2016/07/12/libyan-government-says-no-amnesty-for-Saif-al-Islam/


93 

 

Al Jazeera (April 2012) “Libya Rules out ICC trial for Saif Al-Islam”, Al Jazeera. Available 

at: http://www.aljazeera.com/news/africa/2012/04/2012499216767703.html 

BBC (January 2012) “‘No Libyan response’ on Gaddafi Son as deadline nears’. BBC News. 

Available at: http://www.bbc.com/news/world-africa-16479494  

BBC (June 2012) “ICC staff ‘in jail’ in Libya after Saif Gaddafi visit”. BBC News. Available 

at: http://www.bbc.co.uk/news/world-africa-18394191  

BBC (April 2016) “Libya profile: Timeline”. BBC News. Available at: 

http://www.bbc.com/news/world-africa-13755445  

BBC Radio4 (April 2012) “Transitional Justice: Unreliable Evidence” BBC Radio4. 

Available at: http://www.bbc.co.uk/programmes/b01gh8n2  

Charbonneau L (December 2011) “Gaddafi’s death may be a war crime: ICC Prosecutor”, 

Reuters. Available at: http://www.reuters.com/article/us-libya-icc-

idUSTRE7BF08820111216  

Dearden L (May 2016) “ISIS in Libya: Executions and ‘unbearable’ atrocities in group’s 

biggest stronghold outside Iraq and Syria”, The Independent. Available at: 

www.indepedent.co.uk/news/world/africa/isis-in-libya-exectuions-and-unbearable-atrocitiesi-

in-sirte-groups-biggest-stronghold-outside-iraq-a7035586.html  

Dr Meddy, Cartoon Movement (25 August 2015) “Order Libya to Surrender Gaddafi to the 

ICC”, Cartoon Movement. Available at: http://www.cartoonmovement.com/cartoon/22866  

Evenson E (September 2011) “Gaddafi prosecution can help ICC complete unfinished 

business”, The Guardian. Available at: 

https://www.theguardian.com/law/2011/sep/15/gaddafi-prosecuiton-icc-unfinished-business  

GettyImages (19 April 2012) ‘Libyan Prime Minister Abdel Rahim al-Kib (R) shakes hands 

with International Criminal Court prosecutor Luis Moreno-Ocampo (L) during press 

conference in Tripoli’. Available at: http://www.gettyimages.co.uk/pictures/libyan-prime-

minister-abdel-rahim-al-kib-shakes-hands-with-news-photo148060344#libyan-prime-

minister-abdel-rahim-alkib-shakes-hands-with-criminal-picture-id148060344  

 

Gray-Block A (April 2011) “ICC budget “under pressure” to fund Libya probe”. Reuters. 

Available at: http://www.reuters.com/article/us-icc-idUSTRE73D7UH20110414  

 

Journalists for Justice (April 2016) “Prosecutor says ICC is fair, independent and impartial”. 

Journalists for Justice. Available at: http://jfjustice.net/en/commentary/africa-and-the-icc-

legitimacy-impunity-selectivity-fairness-and-accountability#sthash.pfZoL8OG.dpuf  

 

Kaye D (August 2011) “What to do with Qaddafi”. The New York Times. Available at: 

http://www.nytimes.com/2011/09/01/opinion/what-to-do-with-qaddafi.html?_r=5  

 

http://www.aljazeera.com/news/africa/2012/04/2012499216767703.html
http://www.bbc.com/news/world-africa-16479494
http://www.bbc.co.uk/news/world-africa-18394191
http://www.bbc.com/news/world-africa-13755445
http://www.bbc.co.uk/programmes/b01gh8n2
http://www.reuters.com/article/us-libya-icc-idUSTRE7BF08820111216
http://www.reuters.com/article/us-libya-icc-idUSTRE7BF08820111216
http://www.indepedent.co.uk/news/world/africa/isis-in-libya-exectuions-and-unbearable-atrocitiesi-in-sirte-groups-biggest-stronghold-outside-iraq-a7035586.html
http://www.indepedent.co.uk/news/world/africa/isis-in-libya-exectuions-and-unbearable-atrocitiesi-in-sirte-groups-biggest-stronghold-outside-iraq-a7035586.html
http://www.cartoonmovement.com/cartoon/22866
https://www.theguardian.com/law/2011/sep/15/gaddafi-prosecuiton-icc-unfinished-business
http://www.gettyimages.co.uk/pictures/libyan-prime-minister-abdel-rahim-al-kib-shakes-hands-with-news-photo148060344#libyan-prime-minister-abdel-rahim-alkib-shakes-hands-with-criminal-picture-id148060344
http://www.gettyimages.co.uk/pictures/libyan-prime-minister-abdel-rahim-al-kib-shakes-hands-with-news-photo148060344#libyan-prime-minister-abdel-rahim-alkib-shakes-hands-with-criminal-picture-id148060344
http://www.gettyimages.co.uk/pictures/libyan-prime-minister-abdel-rahim-al-kib-shakes-hands-with-news-photo148060344#libyan-prime-minister-abdel-rahim-alkib-shakes-hands-with-criminal-picture-id148060344
http://www.reuters.com/article/us-icc-idUSTRE73D7UH20110414
http://jfjustice.net/en/commentary/africa-and-the-icc-legitimacy-impunity-selectivity-fairness-and-accountability#sthash.pfZoL8OG.dpuf
http://jfjustice.net/en/commentary/africa-and-the-icc-legitimacy-impunity-selectivity-fairness-and-accountability#sthash.pfZoL8OG.dpuf
http://www.nytimes.com/2011/09/01/opinion/what-to-do-with-qaddafi.html?_r=5


94 

 

Libyan Prospect (June 2016) “Kobler: ICC discusses new crimes in Libya”. Libyan Prospect. 

Available at: http://libyaprospect.com/index.php/2016/06/15/kobler-icc-discusses-new-

crimes-in-libya/  

 

Murray R (April 2015) “Libya: a tale of two governments”. Al Jazeera. Available at: 

http://www.aljazeera.com/news/2015/04/libya-tale-governments-150404075631141.html  

 

Robertson G (November 2011) “Why Libya Must Send Saif Gaddafi to The Hague”. The 

Daily Beast. Available at: http://www.thedailybeast.com/articles/2011/11/21/why-libya-must-

send-saif-gaddafi-to-the-hague.html  

 

Simons M (April 2015) “International Criminal Court Says ISIS Is Out of Its Jurisdiction”. 

The New York Times. Available at: 

http://www.nytimes.com/2015/04/09/world/middleeast/international-criminal-court-says-isis-

is-out-of-its-jurisdiction.html  

 

Stephen C (July 2016) “Gaddafi son Saif al-Islam ‘freed after death sentence quashed’”. The 

Guardian. Available at: https://www.theguardian.com/world/2016/jul/07/gaddafi-son-saif-al-

islam-freed-after-death-sentence-quashed  

 

Twigg L (April 2016) “We Must Recognise Genocide to Act – Why Defining Daesh 

Atrocities Is Important”, Huffington Post. Available at: 

http://www.huffingtonpost.co.uk/stephen-twigg/daesh-isis-genocide_b_9786264.html  

 

UN Chronicle (December 2012) “The Role of the International Criminal Court in Ending 

Impunity and Establishing the Rule of Law”, UN Chronicle. Available at: 

http://www.unchronicle.un.otf/article/role-international-criminal-court-ending-impunity-and-

establishing-rule-law/  

 

Walt V (June 2013) “Libya’s Disaster of Justice: The Case of Saif al-Islam Gaddafi Reveals a 

Country in Chaos”, TIME. Available at: www.world.time.com/2013/06/28/libyas-distater-of-

justice-the-case-of-saif-al-islam-gaddafi-reveals-a-country-in-chaos/  

 

Online Dictionaries 

“Legitimacy” Hurd I (2007b), The Princeton Encyclopaedia of Self-determination, 

Encyclopedia Princetoniensis (LISD, Princeton University). Available at: 

https://pesd.princeton.edu/?q=node/255  

 

http://libyaprospect.com/index.php/2016/06/15/kobler-icc-discusses-new-crimes-in-libya/
http://libyaprospect.com/index.php/2016/06/15/kobler-icc-discusses-new-crimes-in-libya/
http://www.aljazeera.com/news/2015/04/libya-tale-governments-150404075631141.html
http://www.thedailybeast.com/articles/2011/11/21/why-libya-must-send-saif-gaddafi-to-the-hague.html
http://www.thedailybeast.com/articles/2011/11/21/why-libya-must-send-saif-gaddafi-to-the-hague.html
http://www.nytimes.com/2015/04/09/world/middleeast/international-criminal-court-says-isis-is-out-of-its-jurisdiction.html
http://www.nytimes.com/2015/04/09/world/middleeast/international-criminal-court-says-isis-is-out-of-its-jurisdiction.html
https://www.theguardian.com/world/2016/jul/07/gaddafi-son-saif-al-islam-freed-after-death-sentence-quashed
https://www.theguardian.com/world/2016/jul/07/gaddafi-son-saif-al-islam-freed-after-death-sentence-quashed
http://www.huffingtonpost.co.uk/stephen-twigg/daesh-isis-genocide_b_9786264.html
http://www.unchronicle.un.otf/article/role-international-criminal-court-ending-impunity-and-establishing-rule-law/
http://www.unchronicle.un.otf/article/role-international-criminal-court-ending-impunity-and-establishing-rule-law/
http://www.world.time.com/2013/06/28/libyas-distater-of-justice-the-case-of-saif-al-islam-gaddafi-reveals-a-country-in-chaos/
http://www.world.time.com/2013/06/28/libyas-distater-of-justice-the-case-of-saif-al-islam-gaddafi-reveals-a-country-in-chaos/
https://pesd.princeton.edu/?q=node/255

