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Summary

Brazil and Peru face a rapid expansion of hydroelectric dams and large-scale mining. Although
decision-makers claim that the construction of dams leads to better electrification rates and local
development, the dams have numerous adverse human rights impacts and large amounts of the
energy are being used by the energy-intensive mining industry, which also causes various adverse
human rights impacts.

Based on qualitative research into three cases in Brazil and Peru, using semi-structured interviewing
and literature review, the research probes and confirms the existence of a minerals-energy complex
(MEC), a concept developed to describe the strong interlinkages between the mining and energy
sector. The research shows that the hydroelectricity and mining sectors are mutually dependent and
historically strongly interlinked with the State. The State depends on the sectors to execute its
economic development policies and uses various State powers to rapidly develop the sectors, often at
the disadvantage of affected communities and the environment, and contrary to its own legislation.
The MEC functions as a system of accumulation: resources and power are being concentrated in the
hands of a few actors. Large amounts of tax money and natural resources are being transferred into
private hands, and various forms of power are being concentrated and accumulated.

Studying the MEC shows the range of actors involved in and responsible for the advancement of
hydroelectric dams, and thus for human rights impacts or risks related to these dams. The MEC is
being used to conduct a normative analysis on the division of corporate responsibilities for adverse
human rights impacts, based on the recently developed UN Guiding Principles on Business and
Human Rights (UNGPs). The UNGPs proof to be useful to identify responsible actors and required
actions. The MEC enables to conduct a holistic analysis of responsible actors for impacts related to
the hydroelectric dams.

The research assesses to what extent the UNGPs affect attitudes and actions of affected groups and
corporations within the MEC. The research shows that, although the UNGPs are clear about the
divisions of responsibilities, their applicability in practice is problematic. Affected groups devote most
responsibilities to State actors and have difficulties in holding corporations accountable. Due to the
system of accumulation, corporations and State actors can and do combine different forms of power to
deny adverse impacts, shirk responsibilities to each other, repress local resistance, or create a
discourse wherein the dams foster development.

The research shows that in situations where various powers are being accumulated, human rights
risks are high, but at the same time it is problematic to hold corporations accountable. The research
stipulates the need for binding (international) measures to hold corporations accountable, especially in
cases with large concentrations of power.



1. Introduction

1.1 Context

Sustained growth in population and consumption levels is expected to lead to a continuing increase in
the global demand for raw materials such as minerals and metals over the coming century (McLellan
et al. 2012). At the same time, the rapid depletion of these resources means that they are becoming
progressively scarcer (Yellishetty et al. 2012; Rockstrém et al. 2009). Rising demand, combined with
increasing scarcity is pushing the world’s resource frontiers into regions relatively untouched by the
global economy (Barbier 2012). The Amazon is one of these frontiers.

In the 1990s, South-American governments like the Brazilian Cardoso and the Peruvian Fujimori
governments marked the return to an economic model based on natural resources, privatizing and
intensifying the exploitation of natural resources (Seoane et al. 2005). Although more leftist
governments have come to power, these governments have deepened neoliberal economic policy
based on the exploitation of natural resources (Burron 2012). The Amazon, often referred to as one of
the world’s last frontiers (Nepstad et al. 2002; Boekhout van Solinge & Kuijpers 2013; Boekhout van
Solinge 2010), is currently facing the result of these neoliberal policies in the form of a rapid
proliferation in the number and size of operational and planned hydroelectric dams and mining
activities (EPE 2013; Fearnside et al. 2013; Deheza & Ribet 2012; Da Silva Soito & Vasconcelos
Freitas 2011; IBRAM 2013; Direccion de Promocion Minera 2013).

Important economic development plans like PAC (Brazilian economic development plan) and IIRSA
(South-American infrastructure integration plan), based on the exploitation of natural resources,
anticipate the construction of various large hydroelectric dams in the near future (Vargas 2013).
Brazil's 2011-2020 energy-expansion plan calls for the construction of about 30 hydroelectric dams in
the Amazon (EPE 2013). Peru has plans to install 79 dams greater than 2MW in the Andean Amazon,
of which nearly half are in an advanced stage (Finer & Jenkins 2013). Governments of Brazil,
Ecuador, Peru and Bolivia are, according to official planning reports, each emphasizing hydropower as
the centrepiece of medium and long-term plans to meet future energy demands (Finer & Jenkins
2013; EPE 2013; Direccién General de la Electricidad 2012).

At the same time, the region is currently experiencing a mining boom (IBRAM 2013; Direccion de
Promocion Minera 2013). The value of annual mineral production in the Amazonian state of Para
nearly tripled between 2007 and 2011, and another threefold increase — reaching a total of US$ 20
billion — is expected by 2015 (IBRAM 2013; DNPM 2012). In Peru, a total of US$ 36 billion of mining
investments is anticipated between 2011 and 2016 (Directorio Minero del Peri 2011).

Many of these new energy and mining projects are located on so-called ‘frontiers’. Frontiers are areas
that are recently being disclosed for resource exploitation. ‘Frontier in this regard is the border that
divides the known or organized space from another space that is unknown or slated to be conquered.
More than just a theoretical concept, the frontier is a powerful metaphor that establishes the space of
transformation, change, and conquest’ (Rivero & Cooney Seisdedos 2010). Frontiers are areas with
rapid social and environmental change where ‘authorities, sovereignties, rights, and hegemonies of
the recent past have been challenged by new enclosures, property regimes, and territorializations,
producing new actors, subjects, and networks connecting them; and new legal and violent means of
challenging previous land controls’ (Peluso & Lund 2011). A frontier is often characterized by adverse
human rights impacts, in part because opening up the area for resource exploitation implies a wide
range of potential social, environmental and economic changes and impacts (Langfur 2006).
Furthermore, exploitation activities on the frontier often advance faster than the enforcement of laws
and regulations can keep up with, resulting in weak government control over the expansion and its
range of impacts. As a result, frontier areas are frequently ‘ruled by patronage politics’ (Safford &
Palacios 2002).

Indeed, the Amazonian frontier regions have already seen a number of adverse human rights impacts
— particularly related to displacement; stakeholder engagement and the right to free, prior and
informed consent (FPIC); and access to natural resources — associated with both the hydroelectricity
and mining sectors (Fearnside 2006; CDDPH 2010; Seoane et al. 2005). Furthermore, a number of
the existing and planned hydroelectricity and mining sites are located on or close to indigenous
territories, raising the risk of violation of the special rights of Indigenous Peoples enshrined in the UN



Declaration on the Rights of Indigenous Peoples (UNDRIP 2008) and the International Labour
Organization (ILO) Convention 169 on Indigenous and Tribal Peoples (1989).

Governments and multinational energy companies frequently stress the positive developmental
contribution of hydroelectric dams, which they claim will create jobs and spur electrification and
economic development (Norte Energia 2011; Blog do Planalto 2011; AC Energia 2013). According to
the World Commission on Dams, ‘dams have made an important and significant contribution to human
development, and benefits derived from them have been considerable [but] in too many cases an
unacceptable and often unnecessary price has been paid to secure those benefits, especially in social
and environmental terms, by people displaced, by communities downstream, by taxpayers and by the
natural environment’ (World Commission on Dams 2001: 1436-7). According to the UN, the provision
of adequate and reliable electricity at an affordable cost, in a secure and environmentally benign
manner and in conformity with social and economic development needs is an essential element of
sustainable development (IAEA 2007).

However, the positive developmental impacts of Amazonian electricity projects are debatable as it
turns out that a significant amount of the generated energy is destined for supplying industrial mining
activities, rather than expanding access to affordable electric services (Wilde-Ramsing 2013;
Fearnside 2006). Indeed, research has revealed that the electricity and mining sectors are strongly
interlinked, both in their business relationships (i.e. each supplies the other with crucial material
inputs) as well as at the organizational level (Fearnside et al. 2013; McLellan et al. 2012). Fine &
Rustomjee (1996) have observed and described a ‘minerals-energy complex’ (MEC), which provides a
structural framework for investigating these interlinkages. The MEC comprises a system of
accumulation of resources and power concentrated around the minerals and energy sectors. Within
this system, the energy and minerals sectors interact in ‘mutually beneficial relationships’ that lead to a
concentration of power and resources, often in the hands of large corporate actors and to the
disadvantage of other stakeholders, including residential consumers of electricity and communities
directly impacted by mines and electricity generation plants (Wilde-Ramsing 2013; Baloyi 2012; Fine &
Rustomjee 1996). In addition to the links between the two sectors, the MEC identifies important
relationships between the two industrial sectors and the State.’

Although the MEC concept was developed in the South African context, it provides a useful,
systematic frame for conducting a holistic analysis of the interconnected political and economic
interests and power dynamics between the mining and energy sectors in other emerging economies,
such as Brazil. As Meadowcroft (2007) and Rutherford (2007) claim, power is essential to
sustainability research and should therefore be studied more extensively. As this study will show,
power is essential in understanding the development of the large hydroelectricity and mining projects
in the Amazon. As these projects have the potential of contributing to sustainable development, but in
practice often hamper sustainable development, it is important to study power relations.

The ‘mutually beneficial’ relationship between the two sectors raises profound questions about the
division of responsibilities for adverse human rights impacts on the minerals-energy frontier. For
example, what responsibility do mining companies have to prevent or mitigate human rights abuses
linked to the hydroelectric dams upon which they rely for massive amounts of electricity and without
which they could not operate? What is the role of financial institutions that provide financing for both
hydroelectric and extractives projects and companies? Do state-owned energy and financial
enterprises have a heightened responsibility to protect human rights in this complex?

Furthermore, the accumulation of resources and power in the minerals-energy complex raises
guestions about the extent to which corporations can be held accountable. Do victims of adverse
human rights impacts have sufficient access to remedy in cases where financial and strategic
interests, of both corporations and governments, are so high?

! In the present thesis | refer to the ‘State’ without specifying which part of this apparatus | refer to. | am well aware that the
State is an ambiguous object and there is no such thing as the opinion or the action of the ‘State’, it is always a branch of the
State that takes the final decisions. However, as this thesis focuses on corporate actors, | will not discuss the role of the State in
detail. When | refer to the ‘State’, | refer to that branch of the State that has taken a final decision (or has omitted to do so), and
is thus actually executing the most power of the State. In this thesis ‘State’ can refer to the executive, legislature or judiciary
power.
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The 2011 United Nations Guiding Principles for Business and Human Rights (hereafter referred to as
UNGPs or Guiding Principles), which implement the 2008 UN ‘Protect, Respect and Remedy
Framework, both unanimously endorsed by the UN Human Rights Council, provide a framework for
analysing the duties and responsibilities of state and business actors in addressing business-related
human rights abuses. This research will analyse the division of responsibilities for adverse human
rights impacts related to the Amazonian minerals-energy complex and will analyse to what extent
responsible actors are responsive to claims made by people (potentially) affected by projects within
the minerals-energy complex. Analysing the division of responsibilities is essential in increasing the
contribution of these large-scale projects to sustainable development; when negative aspects can
better be addressed and responsible actors can better be identified, the contribution of these projects
to sustainable development will probably increase.

1.2 Research Questions
The context described in the previous section results in the following research question.

To what extent do the UN Guiding Principles on Business and Human Rights affect attitudes and
actions of corporations and affected groups in the minerals-energy complex in Brazil and Peru?

This question can be subdivided in different research questions:

1. How are corporate responsibilities divided according to the UN Guiding Principles on Business
and Human Rights and what does this imply for the division of corporate responsibilities in the
Brazilian and Peruvian MEC?

What are the characteristics of the Brazilian and Peruvian Minerals-Energy Complex (MEC)?

To what extent have actors negatively affected by activities in the MEC been able to address

these problems at the responsible actors?

4. To what extent have affected groups and corporations used the UNGPs in policies or
practice?

wnN

The present study employs both the MEC and the UNGP as complementary frameworks to analyse
the interests and power relations between the hydroelectricity and mining sectors, as well as the
respective responsibilities for adverse human rights impacts. The study takes a case study approach
focusing on two dams in the Brazilian Amazon and one in the Peruvian Amazon.

Brazil has a long history of hydroelectricity dams and has powerful corporate actors playing in this field
(McCann 2005; Carvalho 2006). Currently Brazil is rapidly expanding hydro-activities in the Amazon
and at the same time aims at increasing mining activities in this region. In 2010 Brazil signed an
agreement with the Peruvian government wherein both parties agree to construct hydroelectric dams
on Peruvian territory to provide energy to the Brazilian grid (Lula da Silva & Garcia 2010). This
agreement can be seen as a precedent for bilateral agreements with other neighbouring countries like
Bolivia and Ecuador and seems to be a way wherein the Brazilian MEC can operate beyond the
Brazilian border. It is therefore essential to understand these dynamics and the related changing
geopolitics in South-America.

Applying the MEC can generate a more holistic picture of corporate responsibilities; as the MEC links
various sectors and corporations to a certain human rights impact, it can function as a useful approach
to holistically study corporate responsibilities. Applying the UNGPs to such system will provide insights
in the applicability and usefulness of the UNGPs in complex situations such as the MEC. Now, just
after the UNGPs have been endorsed, it is the moment of ‘taking stock of a successfully concluded
mandate and of preparing for the massive task of following-up with more operational guidance, more
detailed standards, more effective governance mechanisms and more finely grained conceptual
treatments (Mares 2012: 2). This research can contribute to creating insights in the operationalization
of the UNGPs.

1.3 Outline of the Report

The following chapter will provide the theoretical framework on which this research is constructed.
Chapter three discusses the research design and methods. Chapter four introduces the cases studied
and the Minerals-Energy Complex will be analysed in chapter five. Chapter six will discuss the
adverse human rights impacts of the dams studied and chapter seven consists of a normative analysis
of responsibilities for these impacts, based on the UNGPs. Chapter eight will then discuss how local
organizations have tried to hold responsible actors accountable and how these corporations
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responded to their responsibilities. The last chapter contains a discussion and conclusions of the
research.
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2. Theoretical Framework

The present thesis builds on various theories. The research aims at 1) identifying the Minerals-Energy
Complex at play in Brazil and Peru, 2) identifying (potential) adverse human rights impacts, 3)
identifying the division of responsibilities for these impacts, and 4) investigating to what extent
corporations and affected groups use the UN Guiding Principles in policies and practice. This design
of the research is being displayed in Figure 1 and will further be discussed in section 3.1. The
theoretical basis for different steps in the research will be provided in this chapter.

Division
Responsibilities

MEC HR Impacts

Links Sectors & State

Accumulation Int. HR Framework hars

- Empirical Actions & Attitudes
Normative
- Affected Groups

Corporations

Figure 1, Research Design.

2.1 Minerals-Energy Complex

The first step in this research is to identify the Minerals-Energy Complex (MEC), the conjunction of
actors, resources and power in the hydroelectric and mining sector and actors at the state level
favouring the expansion of hydroelectricity and mining projects. The MEC theory will be used in two
ways: to study the state-corporate tandem favouring the expansion of hydroelectric and mining
projects; and identifying actors responsible for the adverse impacts related to these sectors.

The Minerals-Energy Complex is a theory describing the system of accumulation concentrated around
the minerals and energy sectors. The theory has been developed by Fine and Rustomjee in 1996. The
MEC is a core set of minerals and energy sectors that exhibit very strong linkages between each other
and relatively weaker linkages with other sectors (Fine & Rustomjee 1996). The sectors have
interpenetrating directorships and ownership of shares and strong linkages with financial institutions
(Fine & Rustomjee 1996).

Additionally, the MEC has strong relations with State institutions and actors, which has been
entrenched institutionally (Fine & Rustomjee 1996). The South-African government supported the
MEC in several ways, through an expansion of public-private investments in the MEC, the creation of
state corporations and their joint ventures with private capital; the extensive use of tariffs; and
industrial decentralisation, and investments in the MEC (Fine & Rustomjee 1996).

As a system of accumulation, the MEC addresses the process by which the core set of industries have
developed historically and have influenced how other sectors have developed (Fine & Rustomjee
1996). The MEC lies at the core of South-African economy, both in terms of weight and impact on the
rest of the economy (Fine & Rustomjee 1996). Finance houses have shown a high interest in the
mining and electricity markets and have taken on a prominent role so that corporate restructuring and
financial speculation have occurred at the expense of providing funds for investment for the expansion
and restructuring of production itself (Fine & Rustomjee 1996). This has resulted in an allocation of
finance to speculation and acquisition rather than productive employment (Fine & Rustomjee 1996).
As a result of this system of accumulation, the MEC is a system of concentration of capital and
resources (Fine & Rustomjee 1996). The economic reliance on these primary sectors impedes
effective growth of other economic sectors.
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The South-African MEC is furthermore seen as a system wherein pre-democratic (Apartheid) power
relations are being continued. The dominant actors in Apartheid continue to have large control over
the MEC and therefore societal class structure has been held intact by the MEC (Fine & Rustomjee
1996). This shows that democratization is compatible with continuing economic inequalities (Fine &
Rustomjee 1996). The large power of the MEC led to a partial vacuum in intermediate and capital
goods capability, and a failure in the development of sectors other than the MEC (Fine 2012). In
addition to an economic system, the MEC has given and continues to give rise to various political and
social phenomena, such as an integration between State and corporations that has been entrenched
institutionally, or a continuation of economic and social inequalities (Fine & Rustomjee 1996).

The theory developed by Fine and Rustomjee has, as far as known, never been applied to other
contexts than South Africa. However, countries like Brazil face a similar system with strong
accumulation of power and resources in the hands of a few corporations, intensively supported by
government actors. In order to understand this system of accumulation and to identify responsible
actors for adverse impacts, it is important to apply the MEC to other contexts.

The scope of this research is too narrow to study the impact of the MEC on the Brazilian economy.
The research will rather take a case-study approach and, for the cases selected, look at the ways in
which the energy and mining sectors are interlinked, how they are linked with the state, and how
resources and power are being accumulated in the MEC. Taking a case-study approach also serves
better to identify the division of responsibilities; a macro-approach such as the one taken by Fine and
Rustomjee, would not be fit to identify responsible actors.

The links between the sectors can take different forms: mutual dependence for the realization of
projects, interpenetrating directorships or ownerships, or collaboration in consortia. Links with the
State can take the form of financial links, links in ownership structures, or government support through
legislation or selective law enforcement. Because this research takes an explorative approach,
different types of links will be investigated. It is possible that the sectors are linked differently than in
the South-African case, so the South-African theory will be used, but research on the links will not be
limited to the factors identified in the South-African case.

The scope of this research is too narrow to study the entire system of accumulation at play in the
hydroelectricity and mining sectors. However, the research will look at the way in which resources and
capital are being concentrated in the cases studied. This will focus on public money and goods that
are being transferred into private hands. Furthermore, the research will look at the concentration of
power at play in the MEC in the different cases studied. Studying power relations is not only important
for studying the system of accumulation, but also for the identification of responsible actors for
adverse impacts. As Lukes (2005) argues, ‘in order to hold actors accountable, we have to identify
responsibilities, and that doing so involves the powerful’. As power is an ambiguous concept, the
following section will discuss how the concept of power is being operationalized in this research.

2.2 Power

Power is often being defined as ‘that which makes the achievement of desired outcomes or ends
possible’ (Nigam 1996: 7). Hobbes, who intensively studied power and the state, thought ‘the power of
a man... is his present means to obtain some future apparent good’ (Hobbes 1651).

These means or powers can take several forms. Early literature focuses on the power of the State
(Hobbes 1651; Weber in Habermas 1977). Mann (1984) argues that State power can be understood in
two different ways. He differentiates between despotic power of the State elite: the range of actions
which the elite is empowered to undertake without routine, institutionalised negotiation with civil
society groups. The second sense in which Mann talks about State power is infrastructural power, the
capacity of the state to actually penetrate civil society, and to implement logistically political decisions
through the realm. Infrastructural power penetrates in everyday life (Mann 1984).

Another form of power is economic power. Financial resources or control over means of production
can be means to achieve desired outcomes. Engels and various other scholars argue that economic
power is strongly interlinked with political or State power (Nigam 1996; Salamon & Siegfried 1977).
They argue that the class that is economically dominant and owns the means of production, is also
able to dominate politically by controlling the State power in some way (Nigam 1996).
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Power can also be understood as the power of knowledge, which is traditionally being understood in
the way that ‘better’ (objective, rational, highly credible) knowledge will have a greater influence and
thus greater power (Gaventa & Cornwall 2001). Later this notion got broadened, by also analysing
who is being included and excluded into politics and decision-making processes. Steven Lukes later
found that power of knowledge is not only about control over knowledge, but also about the
construction of truths; power of knowledge can also influence consciousness and awareness (Gaventa
& Cornwall 2001).

Various changes in society have changed the way in which power manifests itself. The rise of the
network society has caused a dispersion of power. Capitalisation of society has increased the
importance of market forces and economic powers. And globalisation has resulted in a higher
interrelatedness of different powers playing in different places (see Castells 1996; 1997; Dubbink
2003). This makes that the powers described above should increasingly be seen as interrelated and
dispersed.

An important result of the information revolution is the network society. We live in a society where
different actors work in collaboration to come to a certain goal. The State is no longer the single
authority and has to share its power with market, civil society, science, media and other actors
(Considine 2005). Castells (1996) claims that the new power lies in the codes of information and in the
images of representation around which societies organize their institutions, people build their lives and
decide their behaviour. The sites of this power are people’s minds. 'A technological revolution, centred
around information technologies, is reshaping, at an accelerated pace, the material basis of society.
Economies around the world have become globally interdependent, introducing a new form of
relationship between economy, state, and society' (Castells 1996; Florini 2000). The new global,
interactive communication system integrates globally the production and distribution of words, sounds,
and images of our culture and customizes them to the tastes, identities and moods of individuals
(Castells 1996). Whoever wins the battle of people’s minds will rule because rigid apparatuses will not
be a match, in any reasonable time span, for the minds mobilized around the power of flexible,
alternative networks (Castells 1997). Constant change in information flows means values are
constantly changing. As a result, the search for identity and meaning for individuals, groups, and
communities becomes a central and continuing task.

Furthermore, the authority of the State is declining, because it has come clear that the State has
limited capacity to solve societal problems like sustainability issues (Passas 1999). As a result of
globalization more problems cross nation-state borders, making states less able to solve problems
(see section 2.3 on the ‘governance gap’). Furthermore, as a result of the information revolution the
perception of a shared national identity has declined, because people come into contact with others all
over the globe and create their own networks, in that way declining the state’s authority (Florini 2000).

Foucault has given useful insights to improve our understanding of power in current society. The
information revolution is essential in Foucault's thinking on power. According to Foucault, nowadays
the aim is to increase power through the exercise of tactics and the construction of knowledge rather
than the imposition of law (Foucault 1991). Governing becomes the construction of certain truths and
their circulation via normalizing and disciplining techniques, methods, discourses and practices that
extend beyond the state and stretch across the social body (Foucault 1990). The new power lies in the
codes of information and in the images of representation around which societies organize their
institutions, and people build their lives and decide their behaviour (Castells 1997).

The fact that power is related to people's minds makes that power produces; it produces reality; it
produces domains of objects and rituals of truth. The individual and the knowledge that may be gained
of him belong to this production (Foucault 1995). But in its production of knowledge, truth and
subjectivities, Foucault stresses that power is not possessed or held, but rather circulates via networks
that work through and produce different bodies (Rutherford 2007). Power is thus exercised in multiple
sites, actors, practices, discourses and institutions, working through webs of different power relations.
Relations of power cannot themselves be established, consolidated nor implemented without the
production, accumulation, circulation and functioning of a discourse (Foucault 1972). There is a strong
interrelatedness between those who govern and those who are governed; 'power over' (repression)
and '‘power to' (the creative), are only two sides of the same phenomenon (Nigam 1996). Foucault
argues that in fact, where there is power there is always resistance, but given the interrelatedness of
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the two, this resistance cannot be seen outside of power. Resistance, in the conception of Foucault, is
thus not anterior to power, but a component of it.

For Hannah Arendt, the people’s minds are also key in studying power. Arendt claims that shared
beliefs and convictions are needed for power to emerge. She argues that power corresponds to the
human ability not just to act, but to act in concert. Power is never the property of an individual; it
belongs to a group and remains in existence only so long as the group keeps together. This group can
stay together because of its shared values or beliefs. Arendt claims that no occupant of a position of
authority can maintain and exercise power, if these positions are not themselves anchored in laws and
political institutions whose continued existence rests ultimately on common convictions, on ‘an opinion
upon which many are publicly in agreement’ (Arendt 1958).

Foucault distinguishes three types of power: network power, productive power, and disciplinary power.
As these are clear ways in which power can be studied, these forms of power will be used in this
research. The ideas of Castells and Arendt are also being represented in these forms of power
described by Foucault.

Network power is the power obtained through cooperation among actors and emerges from
consensus building and other forms of collaborative planning. Power in a network is not a weapon that
an individual can hold and use at will, nor is it the result of an unequal relationship between players.
Instead, it is a jointly held resource enabling networked agencies or individuals to accomplish things
they could not otherwise. This notion of power makes sense if we think of the world as a complex
adaptive system within which individuals work, communicate, and learn, rather than as a machine that
we can manage and control with the right knowledge (Booher & Innes 2011). In this research will be
looked at the extent to which the powers of individual actors are being increased through the
collaboration in the MEC.

Productive power influences the way we look at the world, thereby producing our mental maps. It is
strongly related to science, knowledge, media and 'naming'. Foucault argues that through the
increased scientific knowledge, life and its mechanisms are brought into the realm of explicit
calculations and made knowledge-power an agent for policy-making (Dreyfus 2004). Due to our
increased knowledge, we increasingly use this knowledge to define our actions. This makes that
knowledge becomes a power in itself. Tsing argues in the same line when claiming that ‘the
knowledge that makes a difference in changing the world is knowledge that travels and mobilizes,
shifting and creating new forces and agents of history in its path’ (Tsing 2005: 8). Those who possess
or produce knowledge, possess power (Rose 1999). This research will look at the discourse used by
actors in the MEC to justify the activities by the MEC.

Disciplinary power works in tandem with productive power and the boundaries between the two are
blurred (Rutherford 2007). As in productive power, disciplinary power is related to re-
conceptualizations of space, time and activity. However, disciplinary power uses these re-
conceptualizations to influence the behaviour of people. Disciplinary power refers to the willingness of
people to behave well and to be appreciated by others. It is also related to the ‘labelling’ of things;
when certain behaviour is labelled ‘good’ someone will try to behave as such. In this research will be
looked at the power of the ideas presented to affected groups about the MEC. Lukes describes this
form of power as the ‘third dimension’ of power, ‘where the power consists, not in prevailing over the
opposition of others, nor in imposing an agenda on them, but in influencing their desires, beliefs and
judgments in ways that work against their interests (Hayward & Lukes 2008).

In this research | will use the different ‘traditional’ forms of power, such as State power, economic
power and the power of knowledge in combination with the forms of power described by Foucault. In
this theoretical model | interpret the ‘traditional’ forms of power to be integrated in the powers
described by Foucault. For example, when network power is at work, various actors combine their
‘traditional’ forms of power and in that way increase their power. Network power is thus being
regarded as a sum of various ‘traditional’ powers. Productive power mainly concerns power of
knowledge, but can be increased through other forms of power. For example, an actor with large
economic power can have more means at its disposition to create knowledge or to influence opinions.
State actors can also have a large role in productive power through control over media or through the
use of a certain discourse. The same holds for disciplinary power.
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A vivid discussion, however, remains about how these different forms of power should be approached.
The main point of discussion centres on the extent to which human agency and social structure
influence the execution of power. The main divide between the two schools focuses on the question
whether agents can be held accountable for the power they execute. Some argue that the powerful
can be held responsible for the limits imposed on the freedom of others. Others think that agents can
often not be held accountable for limits on the freedom of others because of ‘structural’ societal
constraints, whose effects are very often amenable to change (Hayward & Lukes 2008). As the
present thesis aims at identifying responsible actors and as the UNGPs seem to take the agency
approach of power as an implicit starting point, this thesis will employ an agency approach to power.
However, it will not focus on the individual human agent, but rather on corporations and state
institutions as responsible agents. The UNGPs focus on the responsibilities of corporations as entities,
therefore the analysis of power in the present thesis should take corporate agents as an object of
analysis.

2.3 From Corporate Responsibility to Corporate Accountability

The question of the extent to which corporate actors are responsible for adverse impacts related to
their actions has been answered differently by different actors and in different times. The present
section shortly analyses the shift from corporate responsibility to corporate accountability.

In the last three decades large corporations have become increasingly international and, in terms of
supply chains, even more interconnected than before (Voiculescu & Yanacopulos 2011). Globalization
has had strong effects on the character of transnational corporations, their effects, and on the opinions
about their responsibility towards human rights or environmental or social effects. Although corporate
social responsibility already appeared in the 1930s and 1940s, and the research field started growing
in the 1950s (Carroll 1999), the field has drastically changed as a result of globalization and its effects
on business conduct and accountability.

Until late in the last century, it was conventional wisdom that the responsibility for protecting and
advancing and enhancing respect for human rights lay with governments (Cragg et al. 2012). Although
the shift from government to governance created a greater role for corporations in managing the public
sphere, their environmental or social responsibilities have long been seen as voluntary. The voluntary
nature of corporate social responsibility (CSR) has its roots in traditional schools arguing that the only
responsibility corporations have is that of maximizing profits to shareholders. A well-known author
associated with this view is Milton Friedman. In his book Capitalism and Freedom (1962) he said: ‘the
view has been gaining widespread acceptance that corporate officials and labour leaders have a
‘social responsibility’ that goes beyond serving the interest of their stockholders or their members. This
view shows a fundamental misconception of the character and nature of a free economy. In such an
economy, there is one and only one social responsibility of business - to use its resources and engage
in activities designed to increase its profits so long as it stays within the rules of the game, which is to
say, engages in open and free competition without deception or fraud’ (Adeyeye 2012).

On this view, the only social and environmental responsibilities of the private business sector are
indirect legal responsibilities. It was only in the 1990s that doubts about the efficacy of this allocation
of responsibilities began to gain widespread attention, driven, it is widely agreed, by the phenomenon
of globalization (Cragg et al. 2012). ‘By extending the economic importance and reach particularly of
multinational corporations, a process encouraged and facilitated by national and international laws and
treaties limiting in significant ways the capacity of governments to control the movement of goods
based, for example, on the conditions under which they were produced, globalization gave rise to
serious questions about both the ability and the willingness of national governments to fulfil their social
and environmental responsibilities’ (Cragg et al. 2012).

The legal rights of transnational corporations (TNCs) have been expanded significantly over the past
generation. This has encouraged investment and trade flows, but it has also created instances of
imbalances between firms and States that may be detrimental to human rights (Ruggie 2008). TNCs
have become increasingly ‘footloose’, acquiring an increased flexibility in choosing their bases, giving
them enormous bargaining power in relation to the state and trade unions (Vioculescu 2011). But the
legal framework regulating TNCs operates much as it did before the recent wave of globalization,
making it less and less apt to regulate corporate behaviour. Furthermore, while the power of TNCs has
grown, States, particularly some developing countries, often lack the institutional capacity to enforce
national laws and regulations against transnational firms doing business on their territory. Both home
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and host States may also feel constrained from doing so by having to compete internationally for
investment (Ruggie 2008).

This has resulted in a governance gap of TNCs; the gap between the scope and impact of economic
forces and actors, and the capacity of societies to manage their adverse consequences (Ruggie
2008). As Ruggie argues, ‘these governance gaps provide the permissive environment for wrongful
acts by companies of all kinds without adequate sanctioning or reparation. How to narrow and
ultimately bridge the gaps in relation to human rights is our fundamental challenge’ (Ruggie 2008).

As a response to these problems, various scholars started ascribing broader social responsibilities to
corporations. The emerging school of thought was shifting noticeably towards the concept of corporate
social responsibility. It believed business has broader responsibilities that extend beyond owners and
shareholders to include employees, customers, suppliers and host communities. Proponents of this
school believe businesses should be increasingly considered responsible because they are the most
effective private forces to do both widespread good and widespread harm. However, the definition of
compliance with human rights responsibilities, including under which jurisdiction these were to be
judged, remained unclear (Taylor 2012).

A growing discussion on the responsibilities of TNCs for human rights led the UN Secretary General to
appoint, in 2005, a special representative, John Ruggie, to take up the issue of the human rights
responsibilities of transnational corporations and other business enterprises. His task was to map the
scope and legal status of all existing initiatives and standards, including the UN Norms, on business
responsibilities with regard to human rights (Voiculescu 2011). In the years he worked as a special
representative, Ruggie has designed a framework for corporate responsibility for human rights.

In 2008, Ruggie provided a framework, the UN ‘Protect, Respect and Remedy’ Framework, which has
been unanimously endorsed by the UN Human Rights Council. This framework further sharpens and
structures the discussion on the human rights responsibilities of transnational corporations, particularly
with regard to their operations in developing and underdeveloped parts of the world, in zones of
conflict, and in areas in which government has become seriously dysfunctional or deeply and
systematically corrupt (Cragg et al. 2012). The endorsement marked the first time the UN member
states adopted a common position laying down standards of expected behaviour from business with
regard to human rights (Mares 2012). The endorsement officially changed CSR from a voluntary to an
obligatory responsibility, from a duty to care to a duty of care (Enneking 2013; UNHRC 2012).

In 2011 the UN Human Rights Council unanimously endorsed the UN Guiding Principles on Business
and Human Rights, which is an operationalization of the 2008 framework. Under the Guiding
Principles, private actors may now be deemed liable for violations of economic, social and cultural
rights, and may also often be seen as responsible, in conjunction with the state, for the implementation
of policies that would enhance the realization of these rights (Vioculescu 2011). In section 2.4, the
UNGPs will be explained in more detail.

Ruggie’'s framework has far-reaching consequences for the study of corporate behaviour for
sustainable development. Ruggie stresses the need of access to remedy for victims. Through the
emphasis on access to remedy, affected actors have gained an active role in holding corporations
accountable. This stands in contrast to the way in which change in corporate behaviour for sustainable
development is currently being approached in scientific literature. Most scholars focus on interactive
governance or self-governance. In these two forms of governance, market actors are being seen as a
partner of state and/or civil society organisations (CSOs) and use their network power to achieve
sustainable development. Change in corporate behaviour is predominantly seen as dependent on the
willingness of the corporation, and CSOs are merely seen as partners of business or government
(Driessen et al. 2012; Boons et al. 2012). The role of CSOs in changing corporate behaviour through
liability is a new and relatively understudied field.

However, as companies’ responsibilities for respecting human rights are increasingly seen as non-
voluntary, voluntary governance is no longer the only way in which changes in corporate behaviour
can occur. Involuntary change in corporate behaviour can increase, because corporations can be held
accountable and responsible through international complaint mechanisms, such as the OECD Specific
Instance Procedure, and because national and international governments increasingly incorporate the
new standards for corporate behaviour in national policies and legislation (see for example MVO
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Platform 2013). Through increased access to remedy, CSOs can become initiators of change in
corporate behaviour, as they can hold corporations accountable. In this way CSOs are no longer only
being seen as partners of companies and governments, but more as right-holders that can enforce
change based on their rights.

Although the judicial basis to held corporations accountable is still weak, a new moral ground has
been made upon which corporations can be held accountable. As Ruggie argues, ‘failure to meet
corporate responsibility can subject companies to the courts of public opinion- comprising employees,
communities, consumers, civil society, as well as investors- and occasionally to charges in actual
courts. Whereas governments define the scope of legal compliance, the broader scope of the
responsibility to respect is defined by social expectations- as part of what is sometimes called a
company’s social license to operate’ (Ruggie 2008: 199). Through soft law mechanisms, such as the
OECD Specific Instance Procedure, CSOs can initiate change in corporate behaviour. Furthermore,
as several lawyers claim, soft law can become a basis for hard law and in that way the current change
in soft law can have far-reaching effects for hard law business responsibilities for sustainability
(Enneking 2013). The fact that initiatives to change soft law into hard law are emerging rapidly
supports these claims (see ActionAid Netherlands et al. 2013; Cancilleria Ecuador et al. 2013). This
increasing influence of the new moral ground can be interpreted as a form of productive power: when
this ‘new’ moral ground increasingly becomes commonly accepted, it will increasingly be expected that
corporations act according to these norms. In this way the new moral norms can have productive
power over corporate conduct.

Given the authoritative status of the UN Guiding Principles, as they are unanimously being endorsed
by the UN Human Rights Council, and given the need to increase analysis of the usefulness of the
UNGPs, these principles will be taken as a normative basis in this research.

2.4 UN Guiding Principles

The new perspective on corporate accountability was being expressed and acknowledged in the UN
‘Protect, Respect and Remedy’ Framework, unanimously endorsed by the UN Human Rights Council
in 2008 (UNHRC 2010a). The UN Guiding Principles on Business and Human Rights (UNGPs),
unanimously endorsed by the UN Human Rights Council in 2011, are an elaboration on the Protect,
Respect and Remedy Framework and provide further guidance on how to implement the principles set
out in the 2008 Framework. The Protect, Respect and Remedy Framework and the UNGPs form the
normative basis for this research; they will be used to identify which actors are responsible for adverse
human rights impacts. In 2008 both Brazil and Peru had a seat in the 47-seat UN Human Rights
Council; Brazil also had a seat in the 2011 Council (UNHRC 2013a; UNHRC 2013b). Both countries
thus directly endorsed the UN Framework on Business and Human Rights.

The framework and the UNGPs rest on three pillars. The first is the State’s duty to protect against
human rights abuses by third parties, including business enterprises, through appropriate policies,
regulation and adjudication. The second is the corporate responsibility to respect human rights, which
means that business enterprises should conduct on-going due diligence to avoid infringing on the
rights of others and to address adverse impacts with which they are involved. Due diligence is
understood as a business process through which enterprises actively identify, prevent, mitigate and
account for potential and actual adverse human rights impacts resulting from or linked to their
operations. Due diligence implies more than just an assessment of risks for the company; the purpose
is to understand and address risks and abuses that the company’s activities pose to rights holders,
including in its supply chain and through its other business relationships. The third pillar of the
framework underscores the need for victims of human rights abuses to have access to effective
remedy, both judicial and non-judicial (UNOHCHR 2011a).

The UNGPs are appropriate for studying responsibilities in a complex such as the MEC because they
provide authoritative guidance on the division of respective duties and responsibilities between States
and companies, as well as the responsibilities of companies to respect human rights in complex
ownership structures and supply chains.

Under the State duty to protect, the UNGPs make clear that States should take additional steps to
protect against human rights abuses by business enterprises that are owned or controlled by the
State. When a business enterprise is controlled by the State or where its acts can be attributed
otherwise to the State, an abuse of human rights by the business enterprise may entail a violation of
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the State’s own international law obligations. Moreover, the closer a business enterprise is to the State
or the more it relies on statutory authority or taxpayer support, the stronger the State’s policy rationale
becomes for ensuring that the enterprise respects human rights.

With regard to the corporate responsibility to respect human rights, the UNGPs prescribe that
companies should prevent possible future human rights violations as a result of business activity, and
address those impacts that have not been prevented. Companies are expected to conduct risk-based
human rights due diligence, to identify, prevent and mitigate human rights risks and impacts they
cause or contribute to through their own operations, as well as impacts to which they are directly
linked through their supply chain and business relationships (e.g. subcontractors, customers,
governments and joint venture partners). Human rights due diligence demands the company to do the
utmost to prevent impacts, and to know and show that it did so (UNOHCHR 2011a).

The UNGPs clarify that companies can be associated with adverse human rights impacts in various
ways — by causing, contributing or being directly linked to an adverse human rights impact through
their products or services (UNOHCHR 2011l1a). Figure 2 depicts the various forms of potential
company involvement in adverse human rights impacts. In each of these three scenarios, the
company has a responsibility to respect the human rights of (potentially affected) rights holders, but
the actions required to do so differ.

Scenario 1: causing. A company can be considered to be ‘causing’ a human rights abuse when it is
the principal actor in the abuse (i.e. directly carrying out the abuse) through its actions or omissions.
Environmental impacts can also be considered a human rights abuse if these negatively affect health
and safety or the right to a clean environment. According to the UNGPs, a company that has caused a
negative human rights impact is required to cease the impact and actively engage in remediation
through legitimate processes and in consultation with impacted stakeholders (UNOHCHR 2011a;
UNOHCHR 2012).

Scenario 2: contributing. A company can be considered to be ‘contributing’ to an adverse human
rights impact if its actions or omissions enable, encourage, exacerbate or facilitate a third party to
cause a negative human rights impact. A company may be contributing to an adverse human rights
impact with or via a third party. A company that has contributed to a negative human rights impact is
required to cease its own contribution to the impact. In addition, the company should itself attempt to
mitigate and remediate the third party’s adverse impact. This means the company should use its
leverage with the third party to change its behaviour. If the company has no or little leverage with the
third party, the company should seek to increase its leverage by, for example, partnering with sectoral
or other multilateral initiatives. If insufficient leverage can be created to correct the third party’s
behaviour, the company should consider terminating the relationship (UNOHCHR 2011a; UNOHCHR
2012).

Scenario 3: directly linked. A company that is neither causing nor contributing to an adverse impact,
but is nevertheless directly linked to the impact through its operations, products and services by a
business relationship, also has a responsibility to mitigate the impact. Similar to the procedure in the
‘contributing’ scenario, a ‘directly linked’ company should seek to use its leverage with the actor
causing the impact to change that actor’s behaviour (UNOHCHR 201la; UNOHCHR 2012). An
important difference with the ‘contribute’ scenario is that companies in this category are not required to
enable remediation for the victims of the abuse.

The UNGPs assert that companies causing or contributing to an actual or potential impact have a
responsibility to undertake the following actions (van Huijstee et al. 2012; UNOHCHR 2011a;
UNOHCHR 2012):

. Assess the impact. Many (potential) impacts discussed are poorly understood and
assessed. Companies causing or contributing to these impacts must conduct risk-based
due diligence to identify all actual and potential impacts.

. Engage in meaningful stakeholder consultation. In all three cases discussed,
meaningful stakeholder engagement was seriously missing. Stakeholder engagement
should be done to effectively address the adverse human rights impacts, even in late
stages (such as Belo Monte). Meaningful stakeholder engagement is furthermore
important to understand adverse impacts and prevent or account for these impacts.
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Integrate the findings of the due diligence study into company processes and
decision-making. In the case of large multinational corporations, those responsible for
assessing human rights impacts are often far removed from decision-making that results
in the activities and relationships generating the impact. Companies must ensure that key
decision makers are involved in identifying impacts and implementing solutions for how to
effectively prevent, mitigate and remedy them.

. Act to address the impact. Companies are required to make an action plan to address
the identified impacts effectively. This implies developing and implementing a strategy to
cease the impact (or contribution to it). Impacts that cannot be prevented should be
mitigated or minimized. The action plan should include clear indicators for implementation.

. Track the effectiveness of the actions. Companies must track the effectiveness of their
responses to the human rights impacts they have identified. This means that companies
should measure how they respond to the adverse human rights impact, to be able to
account for their success in respecting human rights.

. Remediate the impact. Companies that cause or contribute to human rights abuses have
a responsibility for remediation. This includes providing remedy to the victims of the
adverse human rights impact. Remedies may take a range of forms, including public
admittance of wrongdoing and apology, restitution, and guarantees of non-repetition.

. Be responsive and transparent. Companies must communicate about the way they are

addressing adverse impacts. At a minimum, this implies communicating with the affected

rights-holders about the actions undertaken to address the impact and the progress of
these actions.

In terms of actions required, the major difference between the ‘directly linked’ scenario and the
‘cause’/‘contribute’ scenarios is that ‘linked’ companies are not responsible for providing remediation
to the victims of the abuse. However, they have a responsibility for all the other actions required.
Enterprises that are directly linked to an adverse impact should use their leverage to mitigate any
remaining impacts to the greatest extent possible. Leverage is considered to exist where the
enterprise has the ability to effect change in the wrongful practices of the entity that causes or
contributes to the harm (OECD 2011).

The present study applies the UNGPs to three specific cases of business-related human rights abuses
to determine the duties of the State and responsibilities of the companies involved to protect and
respect the human rights of the affected rights-holders. A first step in making this assessment is to
identify the range of State and business actors involved, using the MEC as a lens. After determining
which actors are causing, contributing to and directly linked to the impact, the actions required of each
actor can be analysed.
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Figure 2, Forms of potential company involvement in adverse human rights impacts ( Van Huijstee et al. 2012: 41)
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3. Research Design & Methods

3.1 Research Design

The present thesis employs a qualitative evaluative ‘normative-empirical’ approach, through which
strategic research builds knowledge that can be used to promote sustainable and equitable energy
and natural resource management systems. Such an approach is necessarily situated within the
applied-science realm. The knowledge produced by this type of action-oriented research is relevant for
multiple target audiences. It contributes to the academic discourse and is in tune with the ‘Realpolitik
of policy formation’, giving it direct relevance for practitioners in the field (Pawson & Tilley 1995). Such
knowledge is directly relevant for norm-setters at the international level who are seeking to ensure that
corporate activity respects human rights and contributes to sustainable development, and it is crucial
for impacted stakeholders on the ground seeking to protect and defend their rights. A basic premise of
this research approach is the use of established normative standards (in this case the UNGPs) to
make an assessment that can play ‘a pragmatic role in helping to inform policy decisions’ (Stufflebeam
1980). Such ‘normative-empirical analysis’ facilitates an empirically-based assessment of the state
duties and corporate responsibilities associated with adverse human rights impacts. The normative-
empirical method is elaborated extensively by Wilde-Ramsing (2013) and Lafferty (2002).

As explained in chapter two, the research consists of four parts:

1. An empirical part that investigates the links between the hydroelectricity and mining
sectors and links with the State, and the system of accumulation at play

2. An empirical part that investigates the (potential) adverse human rights impacts

3. A normative part, where the UNGPs are being applied to the cases and divisions of
responsibilities will be discussed

4. An empirical part that investigates to what extent affected groups and corporations

use the UNGPs in their policies and practice.

The first part of the research takes a systems thinking approach. Systems thinking is a holistic,
interdisciplinary research approach that aims at gaining understanding by looking at the relationships
between things (Reynolds & Holwell 2010). The Minerals-Energy Complex is a system of related
actors, powers and resources, and therefore the systems thinking approach is fit for this research.
‘Systems thinking provides ways of selectively handling the detail that may complicate our thinking in a
transparent manner, in order to reveal the underlying features of a situation from a set of explicit
perspectives’ (Reynolds & Holwell 2010). In this research detail will be handled selectively; the focus
of the research is the minerals-energy complex, the links between the hydroelectricity and mining
sectors and the State. Other factors and actors influencing the dams will not be studied extensively. In
this way the research will selectively handle data in order to create more understanding of the specific
relations between the hydroelectricity, mining and the State.

There are different approaches for conducting systems research. Generally, these are subdivided in
hard, soft and critical systems thinking. In the present thesis the critical systems thinking approach will
be taken. The hard system thinking approach assumes that systems exist in the physical world. The
soft system approach regards systems, other than the hard system approach, as social constructs
(Reynolds & Holwell 2010). Critical system thinking builds on the soft system approach, but explicitly
addresses power relations, as critical system thinking scholars think power relations are lacking in
other approaches of systems research. Since the MEC can be seen as a system of power, the critical
system thinking approach is perceived to be the most appropriate form to study this system (Reynolds
& Holwell 2010). As concluded in section 2.2, more extensive research on power related to
sustainable development is needed. This research aims at contributing to this aim.

The first part of the research has an explorative character, as little research has been conducted so far
on the applicability of the MEC in contexts other than South Africa. The theories of the MEC and of
power are being used in this part of the research to investigate the links between the sectors and with
the State, and the system of accumulation of resources and powers in the MEC. For investigating the
types of links between the sectors and with the State, the author not only looks at the types of links
present in the South African case. The links in the Brazilian MEC might have different characteristics
and given the explorative character of the research, the researcher had to be open for other types of
links. The analysis of power focuses on the forms of power described in section 2.2, as these are
expected to be broad enough to capture various types of power.
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Given the explorative character of the research, a case study approach is being taken. This enabled
the researcher to investigate the links and system of accumulation in detail. These detailed insights
are important when conducting explorative research; they increase the understanding of the nature of
the relations between the sectors and with the State and enable the researcher to investigate in which
ways the MEC can be seen as a system of accumulation. Explorative research has to take a broad
focus, as this contributes to the comprehensiveness of the understanding of a certain phenomenon.
The researcher therefore aims at taking a broad approach towards the ways in which the two sectors
and the State can be linked. It furthermore analyses different forms of power that can be accumulated
in the MEC.

For this part of the research, the author relied on different methods. Literature research has been
conducted to identify the corporate and State actors involved in the different cases. Also the links with
the mining sector were investigated through literature review. This mainly concerned news articles and
articles published by corporations involved in the MEC, since little scientific literature is available that
identifies the corporate actors involved in the projects. Literature review has further been conducted
on the historical development of the sectors in Brazil and Peru. This mainly concerned scientific
literature on Peruvian and Brazilian (economic) history. Current government programs stimulating the
expansion of the hydroelectricity and mining sectors have been studied to investigate the links of the
sectors with the State. Literature research has further been used to study court cases and legislation
in relation to the dams and mines. A last source used was the database ‘Who are the Owners of
Brazil’, developed by Instituto Mais Democracia (IMD). This database contains a ranking of the most
powerful companies in Brazil and exposes ownership structures.

This literature review was supplemented with semi-structured interviews with government officials,
labour unions, civil movements, non-governmental organizations (NGOs), researchers, public
prosecutors, business unions, academics and representatives of affected groups. These interviews
focused on the links between the hydroelectricity and mining sectors, the links of these sectors with
the State, and the way resources and powers were accumulated in this MEC. Further questions were
asked about the process of decision-making for the dams and the attractivity of a region for mining
companies after a hydro-dam has been constructed. Furthermore, the author has participated in the
National Encounter of Dam-Affected People organised by the Brazilian Movement of Dam-Affected
People (MAB), and the international meeting of REDLAR, the Latin-American network of CSOs
working on hydroelectric dams, both in Sdo Paulo. Participating in these meetings enabled the
researcher to better understand the impacts of the dams and to grave deeper into the MEC.

The second part of the research aims at identifying (potential) adverse human rights impacts related
to the MEC. The UNGPs build on all internationally acknowledged human rights, so this research also
builds upon the international human rights framework. The most important components of the human
rights framework are the International Bill of Human Rights and the International Labour
Organization’s core conventions. Also, the special rights of Indigenous Peoples enshrined in the UN
(2008) Declaration on the Rights of Indigenous Peoples (UNDRIP) and ILO (1989) Convention 169 on
Indigenous and Tribal Peoples will be taken into account, as the projects affect indigenous peoples.

Taking the UNGPs as a normative basis for this research implies that a rights-based approach to
sustainability is being taken; sustainability will be framed in the human rights regime. Given the
heterogeneity of ways in which sustainability is being framed, the concept of sustainability faces the
risk that it might cover whatever one wishes it to cover, and might become a hollow concept wherein
‘anything goes’ (Burger & Christen 2010). However, a normative research approach, as taken in this
research, needs a set of norms with strong authoritative backing (Stufflebeam 1998). Therefore this
research takes the UNGPs, and thus human rights, as a way of framing sustainability. Various authors
have discussed the advantages and disadvantages of framing sustainability in terms of human rights
(see Burger & Christen 2010; Nussbaum 2000; Sen 1979). Although human rights are not an all-
encompassing framework to study sustainability, they are one of the most authoritative ways in which
sustainability can be framed, as the authority of human rights is backed by international agreements
and institutions.

Furthermore, there are various reasons why human rights are well fit to also incorporate the
environmental pillar of sustainability. The first principle of the Rio Declaration states that ‘human
beings are at the centre of concern for sustainable development’ (UN 1992a). This justifies an
anthropocentric approach to sustainable development, which implies that the environmental pillar of
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sustainability concerns the way in which environment affects human well-being. As environmental
degradation affects human well-being and human rights, environmental degradation can well be
grasped in human rights terms. For climate change for example, Humphreys (2008) argues that
‘climate change impacts on practically all human rights’. Moreover, given the strong dependence of
the dam-affected communities on their natural environment, biodiversity loss and pollution directly
affects human rights. In ‘Environmentalism of the Poor’, Martinez-Alier elaborates on the strong links
between human development and environmentalism. He argues that poor people have for centuries
defended the environment, although they did not see themselves as environmentalists. Their concern
is with their livelihood. They struggle for environmental justice, and thereby they contribute to the
environmental sustainability of the economy. Such environmentalism of livelihood is often expressed
as the defence of legally established old community property rights and human rights, for which
access to environmental resources is indispensable (Martinez-Alier 2002).

Therefore the human rights framework is an appropriate framework to assess sustainability. Given the
authoritative status of human rights, they have the advantage of a steering force over other, more
voluntary concepts of sustainability.

For assessing the (potential) human rights impacts, the author has tried to depend as much as
possible on international authorities documenting the impacts, like the Inter-American Commission on
Human Rights (IACHR), the UN Human Rights Council (UNHRC), the International Labour
Organization (ILO) and others. However, often there was a lack of official documents analysing the
human rights impacts. In these cases, the author mainly depended on interviewees or documents
provided by civil society organizations that report (potential) human rights impacts. Most of these
interviews were conducted with representatives of affected groups, because they are most aware of
the impacts directly affecting them. As Funtowicz and Ravetz (1993: 753) claim: ‘those whose lives
and livelihood depend on the solution of the problems will have a keen awareness of how the general
principles are realized in their ‘backyards’. They will also have ‘extended facts’, including anecdotes,
informal surveys, and official information published by unofficial means. It may be argued that they
lack theoretical knowledge and are biased by self-interest; but it can equally well be argued that the
experts lack practical knowledge and have their own unselfconscious forms of bias’. For these
reasons the author mainly depended on representatives of affected groups like NGOs, advocate
organizations or labour unions to identify human rights impacts. In order to check the information on
human rights impacts provided by these interviewees, interviews were triangulated. The value of
public defenders and prosecutors was important in this part of the research; although these State
employees represent victim groups, they have no direct personal interest in magnifying possible
impacts and can thus be regarded as a very reliable source. Interviews with public defenders and
prosecutors were thus used to triangulate information from interviews with representatives of victim
groups who are directly being affected. Furthermore, the information from interviews was triangulated
with official documentation. In this way the author expects to have gathered reliable information on
human rights impacts. It is important to note that human rights impacts should not be confused with
human rights violations. The author has not established whether human rights have actually been
violated, but has merely described the impacts.

After having identified the human rights impacts, the third part of the research consists of a normative
analysis, based on the UNGPs, taking a standards-based evaluation perspective. The use of
normative standards can play ‘a pragmatic role in helping to inform policy decisions’ (Stufflebeam
1980). Normative standards help to increase the practical applicability of the research, which is
essential for action-oriented research. ‘Standards provide evaluators with a carefully developed,
periodically updated, widely shared, professionally accredited view of what constitutes current best
practices and what actions are unacceptable’ (Stufflebeam 1998: 290). By using standards as a basis
for evaluation, evaluation is being objectified, as publicly acknowledged standards form the basis for
evaluation.

This research takes the UNGPs as a basis to conduct the normative analysis. The UNGPs are the
result of many years of research and dialogue between different stakeholders. Furthermore, they are
backed by governments through the unanimous endorsement of the UN Human Rights Council (van
Huijstee et al. 2012). Therefore the UNGPs provide an authoritative international standard to build the
normative analysis upon.
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Furthermore, using the UNGPs has a strategic value. As described earlier in this section, the present
thesis takes an action-oriented approach. Taking the UNGPs as a basis for the normative analysis
increases the possibilities of using this research to actually change corporate behaviour. As UNGPs
are recognized by States, business and civil society organizations as an authoritative standard, a
normative analysis framed in this discourse can have authoritative value as every group of actors
backs the UNGPs and can therefore better influence corporate behaviour.

The UNGPs will be applied to the cases studied in this research to define the divisions of
responsibilities for adverse human rights impacts in the minerals-energy complex, focusing on the
responsibilities of corporate actors. The research takes the (potential) human rights impacts as a
starting point and therefore investigates what companies should do or should have done to mitigate or
prevent the impact. As this research focuses on corporate responsibilities, the duties of State actors
will be discussed in less depth and will mainly relate to the responsibilities for State-owned or -
controlled enterprises.

The UNGPs and their interpretive guidance (UNOHCHR 2011a; UNOHCHR 2012) will form the main
ground for these evaluations. When these provide insufficient guidance, other international normative
standards, like the OECD (Organization for Economic Cooperation and Development) Guidelines for
Multinational Enterprises (hereafter referred to as OECD Guidelines) (OECD 2011), the report of the
World Commission on Dams (2001), or the UN Basic Principles and Guidelines on Development-
Based Evictions and Displacement (UNOHCHR 2011b) will provide additional interpretation.

After having applied the UN Framework to the different cases and having identified the responsibilities
of various actors, the fourth part of the research will consist of another empirical analysis, looking at
the extent to affected groups, suffering from (future) human rights impacts, did or could actually
address these at the responsible actors. It will also be investigated to what extent corporations have
acted in line with their responsibilities according to the UNGPs. In this part of the research the
normative part (what should the different actors do) will be compared with the empirical part (what
have the different actors done). This part of the research mainly rests on interviews with affected
groups, public defenders and prosecutors, companies and sector associations. Additionally, email
contact with several companies has been used to investigate their responses to complaints.
Information has been triangulated by interviewing different actors and by checking information
obtained in interviews with official documents.

The protocol, identifying the types of questions asked at different actors, can be found in Annex 1. A
list of all people interviewed and companies contacted can be found in Annex 2.

3.2 Selection of Cases
As explained in chapter one, this research takes a case study approach, studying two cases in Brazil
and one in Peru. The subsequent section will discuss how specific cases have been selected.

The starting point of this research are human rights impacts related to the MEC. Therefore the cases
selected are cases where hydroelectricity or mining activities have led to human rights impacts and/or
where substantial risks for future human rights impacts exist.

The second selection criterion that has been used are the countries where the dams are located. Most
hydroelectricity dams are being installed in Brazil and the Brazilian hydroelectricity sector is a powerful
actor in entire South-America. Furthermore, Brazil plans to build many more hydroelectric dams in the
near future. Both for understanding the MEC and for preventing future adverse human rights impacts,
this study should at least include cases in Brazil. But Brazil is also expanding its hydroelectricity
activities over its national borders, by signing bilateral agreements with neighbouring countries. In
Peru, these agreements are in the most advanced stage. Furthermore, Peru is, after Brazil, the
country with the largest amount of planned hydroelectricity dams (Finer & Jenkins 2012). Therefore
the third case chosen is located in Peru.

Another criterion is the action-oriented nature of the research. The author could have studied dams
that are in operation already. However, the author has chosen to study one dam that is under
construction and two dams that are being planned. This increases the value of this research for civil
society organizations or other actors to actually hold corporate actors accountable. In this way the
research can contribute to sustainable development of the region. Furthermore, the dams that are
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currently being installed or planned are among the first of a magnitude of dams planned by the
Brazilian government under its economic growth program PAC. Studying these dams therefore
contributes to a better understanding of the PAC and related human rights impacts. This will have
practical and scientific value for the understanding of the PAC, a project that will probably have large
impacts on human rights in the entire Amazon region.

Another, more practical criterion, is the availability of information. Minimal information needed to
conduct this research are the corporate actors involved and the general plans for the construction of
the dam. Another practical criterion is the geographical location; the author had to travel to all hydro
dams and therefore has selected cases that lie on a logical ‘route’, so that not too much time was lost
with travelling from one dam to the other.

Following from these criteria, the following three cases have been selected. The first case is the Belo
Monte hydroelectricity dam in the Brazilian state of Para, located close to the city of Altamira. The
other case in Brazil is the Complexo Tapajdés on the Tapajos River, in the Brazilian state of Para. The
case selected in Peru is the Chadin 2 dam. Chadin 2 is in the most advanced stage of the dams
planned in the Peruvian Amazon. Two other dams (Inambari and Paquitzapango) have been stalled
due to civil protest. Although these protests are interesting and important, these cases are not fit for
the present research, as corporate actors that will develop the projects are not clearly identified yet.
Therefore the Chadin 2, which is in a more advanced stage, will be studied. The location of the three
dams can be seen in Figure 3.
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Figure 3, location of the three cases studled (Online Maps 2013, adapted).

3.3 validity and Reliability

Validity

Validity of the research has been increased by studying cases in two different countries, which
increases the generalizability of the research. Although the research has an explorative character,
some findings are so consistent and evident that they can be generalized to other cases in Brazil and
possibly in other South-American countries. The fact that a small number of enterprises dominates the
Brazilian MEC increases the generalizability of the research.

Validity has further been increased by trying to make respondents giving thick descriptions. | have

further given thick descriptions on the region’s contexts and its inhabitants, which enables readers to
place the research in context and to separate contextual factors from more generalizable findings.

27



The previous section on the selection of cases further increases validity, as the criteria used to select
cases are being explained transparently. As the selection of cases can influence research outcomes,
transparency on the selection is important for the validity of the research.

The interviews conducted with civil society organizations or other affected groups do not aim to give a
valid representation on the opinion of affected communities about dams, but only aims to identify ways
in which actors were being held accountable. The research does not aim at investigating the general
opinion about the dams.

Reliability

In order to increase the internal reliability of interviews and observations, | asked the interviewees
consequently to check my findings. When | concluded something out of what they said, | asked them
whether | had understood them well.

Internal reliability could have increased when written summaries of the interviews had been sent to the
respondents to check my findings. However, since | made the summaries of the interviews in English,
most could not understand these. For time constraints | have chosen not to translate the summaries.

The internal reliability of the research could have increased when | could have conducted more
interviews with corporate actors. Unfortunately, various companies were not willing to give interviews
or had no contact details available at all. Although | went to their offices and sent several emails, most
companies were non-transparent and unwilling to share information. Annex 2 provides a list of
companies contacted and their responses.

An important risk concerning internal reliability is the reliability of the respondents; have they told the
truth? Have they told the whole truth? In conflictuous situations where interests are high, the risk of
getting non-reliable answers is high. There were several ways in which the author has tried to
overcome this problem. The first way is through triangulation; all claims have been checked in other
interviews or in public documents. For identifying the human rights impacts, not only representatives of
victim groups were interviewed, but also interviews with public defenders and prosecutors were used
to check the information. Furthermore, detailed descriptions were asked to check claims made by
interviewees. Often corporate actors simply denied any form of human rights impact. Therefore, the
author checked claims made by affected people with official documents and with the context of the
region that contributes to human rights risks.

Interviews were conducted in Portuguese and Spanish, only one interview was conducted in English.
The author has freely translated these interviews. Some minor mistakes in translation might have
slightly reduced the reliability of the interviews, but the author expects this has not considerably
impacted the reliability of the research.
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4. Case Descriptions

In section 4.1 a description will be given of the national contexts, and the subsequent sections discuss
the separate cases.

4.1 Brazilian and Peruvian Context

Brazil's economic development plans are formulated in the PAC (Programme for Accelerated Growth),
enrolled by Brazil's former president Luiz Inacio Lula da Silva. The program aims at boosting the
Brazilian economy by investing in infrastructure projects throughout the country, in the areas of
energy, transport, housing and sanitation (PAC 2013a). One of the most important aims of the PAC is
to spur electricity generation capacity, mainly in the form of hydroelectric dams. But also the large
infrastructure projects for the World Cup and the Olympics make up part of the PAC (Bartelt et al.
2012).

The Amazon, which currently produces about 10% of the country’s electricity, will produce 23% in
2020. 45% of the growth in electricity generation in the country is planned in the Amazon region. In the
PAC, the Amazon is regarded as one of the most important motors for national economic growth. The
Legal Amazon, an administrative region, is home to 24.4 million people and currently generates 8% of
the country’'s GDP. The Amazon will see an investment of R$ 212 billion (=US$ 94 billion) up to 2020.
These investments will mainly go into the energy, transport and mining sectors. The Brazilian federal
government aims at strongly expanding mining and large-scale agricultural activities in the region;
production of energy is seen as a motor for the growth of these sectors (Bartelt et al. 2012).

The PAC 2, developed under current president Dilma Rousseff, continues the policies laid out in PAC
1. PAC 2 aims at installing 17 hydroelectricity dams in the Amazon before 2014 (PAC Energia 2013).
In total, Rousseff aims at installing 231 hydroelectric dams in the Brazilian Amazon (Ricardo & Rolla
2012).

In addition to the development of hydroelectricity dams, the federal government aims at increasing
mineral production in the Amazon region. The Brazilian government has clearly stated its aim to
expand mining activities in the Amazon. In the state of Pard, the Amazonian state with the largest
mining potential and where two of the cases of this research are located, mining activities are
projected to increase with 26% annually, reaching US$ 40 billion in new investment between 2012 and
2015 (Castro 2012; Bermann 2012; Hall & Branford 2012). Electricity provision is crucial to this highly
energy-intensive industry.

But Brazil is not only developing hydroelectric dams on its own territory. In June 2010, the Brazilian
and Peruvian governments signed an agreement for the ‘energetic integration’ between Brazil and
Peru. The agreement plans the construction of hydroelectric dams on Peruvian territory of up to
7200MW to supply the Brazilian grid for a guaranteed period of thirty years (Lula da Silva & Garcia
2010). The agreement is part of IIRSA (Integration of Regional Infrastructure in South-America). This
project aims at the integration of the transport and energy grids in South-America. The plan is based
on ‘integration and development hubs’, which represents a new form of geo-economic planning for
South-America’s territory. The initiative’s hubs coincide with the most important areas in terms of non-
renewable natural resources, water and biodiversity. According to Vargas (2013), IIRSA should be
seen as a spatial restructuring of South-America based on capital’s interest in reserves of strategic
resources and the most ‘suitable’ ways to transport goods (Vargas 2013). Brazil, as a regional
superpower with strong multinational corporations, takes the lead in executing IIRSA (Cueto la Rosa
2011). Eletrobras is leading the evaluation of the projects’ feasibility in cooperation with Brazilian
private companies such as Engevix, OAS, Andrade Gutierrez and Odebrecht (International Rivers
2011).

In 2010, Peru had an installed electricity generation capacity of 7158 MW and a national demand of
4322MW (Cueto la Rosa 2011). The dams installed to supply the Brazilian grid will thus almost double
the country’s installed capacity.

The bilateral agreement between Brazil and Peru is expected to be the first in a series of bilateral
agreements between Brazil and neighbouring countries such as Bolivia and Ecuador. Many expect
that the Brazilian development bank, BNDES, will play an important role in financing the projects
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(Bueno 2010; Cueto la Rosa 2011). However, BNDES provides no transparency on foreign
transactions so these expectations are difficult to verify. Anyway, the first hydroelectric dam making
part of the bilateral agreement between Brazil and Peru, Chaglla, has indeed received funding from
BNDES (Stone 2013).

In order to implement the bilateral agreement, Peru has to change national legislation. Due to protest
in Congress the law has not been passed yet, so it is unclear when the bilateral agreement will be
implemented. However, various new hydroelectricity projects with the potential of exporting energy to
Brazil are being developed. In the Andean Amazon, 151 new dams greater than 2MW are planned
over the next 20 years. Nearly 40% (59) are in advanced planning stages (Finer & Jenkins 2012).

Peru will, like Brazil, strongly increase its mining activities in the coming years. Although Peru is
already a country highly dependent on mining (mining activities account for 60% of the country’s
exports), it plans to strongly increase mining activities in the coming years (Direcciéon de Promocién
Minera 2013; Dourojianni et al. 2009). According to estimations, Peru’s mineral reserves account for
16% of the world’s reserves (Dourojianni et al. 2009).

4.2 Belo Monte (BR)

The Belo Monte dam, one of the priority projects of PAC1, will be the world's third largest
hydroelectricity dam with an installed capacity of 11,233 MW. The dam is located on the Xingu River,
one of the tributaries to the Amazon River, in the Brazilian state of Para (see Figure 4). Due to its
technical design, large amounts of land have to be removed and the flow of the river will be drastically
changed. The first plans for the construction of the Belo Monte dam date back to 1975, a period in
which Brazil’'s military government rapidly expanded Brazil's electricity generation capacity by
installing various large hydroelectric dams. Due to the high controversy of the dam and the lack of
available funding, the initial plans were stalled, but as part of PAC1, the plans for the dam were taken
up again (Hall & Branford 2012; PAC 2013b).
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Figure 4, Belo Monte dam ( Eletrobras 2009, adapted).

The Belo Monte dam is a highly controversial project given its size, the number of affected people, and
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the licensing process. Contributing to its controversy is the expectation that, after the Belo Monte dam
is being constructed, various other hydroelectric dams in the Xingu River will follow. The initial plans
for the Belo Monte dam comprehended the installation of a complex of six dams on the Xingu River.
Due to vivid protest the plans for the other dams were officially rejected and State and corporate
actors claim that only one dam will be constructed on the Xingu River (Eletrobras 2009). However,
many researchers argue that, once the Belo Monte dam is being built, the other dams will follow.
During large periods of the year Belo Monte can only generate a small percentage of its installed
capacity due to large seasonal variety in river runoff. One of the planned dams would store large
guantities of water so that these could supply the Belo Monte dam in dry periods. Belo Monte is
financially unviable without the construction of the other dams (Fearnside 2012; Baines 2009).
According to Fearnside, ‘the continued activity of Eletronorte [Northern Brazil's state electricity
corporation, KK] engineers in the locations in question is an indication that this lack of visibility [of the
dam in public discussion, KK] does not mean that the plans have been abandoned. Rather, it indicates
the increasing sophistication of the electrical sector in guiding public discussion in ways that minimize
guestioning of the plans’ (Fearnside 2006).

When all six dams would be constructed, they would affect an estimated 37 ethnicities (Pontes Janior
& Beltrdo 2004). The Xingu basin covers 51 million ha, of which approximately 20 million hectares are
officially recognized indigenous land, whereas another 8 million hectares are protected areas
(Schwartzman et al. 2013). Figure 5 provides a map of conservation units in the Xingu basin. Although
the present analysis will only consider the direct impacts of the Belo Monte dam, Belo Monte is by
many seen as a project that will impact the whole Xingu basin, as many expect it to be the first project
in a series of hydroelectric dams on the river.
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Figure 5, Conservation units in the Xingu basin (ISA 2012, adapted).

The Belo Monte dam will affect different population groups:?

% In Brazil exists a vivid discussion about the positive and negative impacts of the use of different group identities such as
indigenous, ribeirinho, etc. | am well aware of the potential negative effects of (theoretically) dividing society in different groups
(creating divides in society, othering), but for the sake of the research | use these divisions. Partly because different groups
have different rights in Brazilian legislation, partly because the groups have different lifestyles and are thus differently impacted
by the dam.
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Indigenous peoples. The Xingu basin is home to an estimated 37 indigenous groups (Pontes Junior
& Beltrdo 2004). Ten of them are considered by FUNAI (Brazilian Agency for Indigenous Affairs) as
affected by the Belo Monte project (FUNAI 2013). Some of these groups live in indigenous territories
recognised under Brazilian law, others live on non-recognized territories and also the city of Altamira is
home to indigenous people. Indigenous groups are highly dependent on the river for food, transport
and many other ecosystem services. Some of the indigenous groups were first contacted only forty to
fifty years ago.®

Ribeirinhos. Ribeirinhos are non-indigenous communities living on riverbanks. It is unclear how many
ribeirinhos live in the region (Schwartzman et al. 2013). They can roughly be divided in two groups; a
group who came to the region voluntarily, and a group of ‘Soldados da Borracha’ (Soldiers of the
Rubber), who were transported into the Amazon during the Second World War to tap rubber to supply
the US with rubber for its war materiel (Secreto 2007; Soldados da Borracha 2013).

Ribeirinhos are highly dependent on the river for their subsistence. Although ribeirinhos live in strong
community bonds and share their land, they have no acknowledged group rights and the vast majority
of them has no official land titles. Some ribeirinhos live in natural reserves or other conservation units,
but many do not, making them highly vulnerable for land grabbing or conflicts. In general, ribeirinho
communities enjoy less protection than indigenous communities under both Brazilian and international
law, although their lifestyles are comparable to those of indigenous groups.

Small-scale farmers. Most small-scale farmers came to the region in the 1970s as part of a
government program for the integration of the Amazon. The dictatorial government had created a
discourse claiming that the Amazonian territory was vulnerable for foreign occupation and therefore
had to be occupied by Brazilians. Following the slogan ‘integrate to avoid losing it’ (integrar para nao
entregar), the government started large resettlement programs to allocate ‘lands without men to men
without lands’ (terra sem homens para homens sem terra) (Marques 2010; Monteiro & Millikan 2011).
This view ignored the presence of pre-existing populations, such as the ones described before. The
farmers who moved into the region now live from small- to medium-scale subsistence farming and
most of them lack official land titles. Small-scale farmers are less dependent on the river than
indigenous peoples and ribeirinhos.

Residents of Altamira. Altamira is a small city situated on the banks of the Xingu River. Altamira has
grown strongly since the construction of the dam; its population increased from 99.000 in 2010 to
150.000 in 2013 (Estronioli 2013). Many residents have been living in the city for generations and
have built up their social network in the city or the neighbourhood they live in. Altamira is home to a
mixed group of people, including indigenous and ribeirinho communities. Many people living in
Altamira are fishermen.

In general, the region close to the Belo Monte dam is poor and receives little government support.
Historically, the Amazon has been deprived of government support. The quality of education, health,
roads, sanitation and electricity is precarious and government programs often do not reach out to this
region (UNDP Brazil 2010).

Against this background construction of the Belo Monte dam started in 2011.

4.3 Complexo Tapajos (BR)

The Complexo Tapajés is a complex of seven planned hydroelectric dams on the Tapajos River, one
of the tributaries to the Amazon River, located in the Brazilian state of Pard. The S&o Luiz dam (6133
MW installed capacity, US$ 9,2 bi) and the Jatobd dam (2338 MW installed capacity) are in the most
advanced stage and will therefore be investigated in this research. The two dams will affect the
municipalities of Itaituba, Trairdo and Jacareacanga, all located in the western part of Para in the
lower Amazon, as can be seen in Figures 6 and 7 (MPF 2012; Grupo de Estudos Tapajés 2012;
Grupo de Estudos Tapajds 2013a). The initial plans for the construction of dams on the Tapajos River
date back to 1989-1991, when preliminary studies were executed by Eletrobras and Eletronorte. Plans
were taken up again in 2006, when Eletronorte signed a contract with construction company Camargo
Corréa for the execution of hydroelectric inventory studies. In 2008 Camargo Corréa concluded that

% Interview with Tarcisio Feitosa, Public Prosecutor, 21 July 2013
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seven dams could be built in the Tapajés Basin. Like the Belo Monte dam, these dams make up part
of the PAC (Growth Acceleration Program) of the Brazilian federal government (PAC 2013c).
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Planned Location of the Dam
Reserve \ Communities Municipality of TrairSo
x | A Possibly occupied areas Municipality of taituba
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igure 7, Location of Jatoba dam (Gru de Estudos Tapajos 2013a, adapted).

The Tapajds basin consists of a patchwork of conservation units, as can be seen in Figure 8. Brazil
has various forms of biodiversity protection and the term ‘conservation units’ is the generic term for all
forms of legal environmental protection. The region is one of the best-protected areas of Amazon
forest in Brazil and is home to a large variety of people (ICMBio 2013).
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Figure 8, Conservation units in the Tapajos basin (JDP 2012, adapted).

Indigenous peoples. According to FUNAI, the prevised area for the S&o Luiz dam include the five
indigenous territories of ‘Andira-Marau’, ‘Km 43’, ‘S&o Luiz do Tapaj6s’, ‘Praia do indio’ and ‘Praia do
Mangue’. Furthermore, the indigenous territory of Pimental, which is in the process of official
registration, will be affected by the dam (MPF 2012). The Jatoba dam will affect the Munduruka and

Sai-Cinza Indigenous Territories. Both dams further possibly threaten an isolated indigenous group,
known to be existent in the region (Monteiro 2012).

Quilombolas. Quilombolas are former slaves living in the forest. These people who escaped slavery
hide in the forest to protect themselves against plantation owners or the government. During the
Cabanagem, a revolt of slaves in 1835, many slaves from north-eastern Brazil escaped and went
upriver on the Amazon River. Many of them ended up in the Tapajés region. Here, a five-year guerrilla
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conflict was fought between slaves and their suppressors. During this period, many slaves trying to
escape the conflict ended up in remote areas in the forest (Grandin 2010). Many of them still live there
(Aragjo dos Anjos 2006). It is still unclear how many quilombolas live in the region. Although Brazil has
started to recognize rights of quilombolas, many of them are still in the process of official
acknowledgement and thus have no official land rights or protection under Brazilian law for their
special rights (Penna-Firme & Brondizio 2007).

Ribeirinhos. The Tapajos river basin is home to many ribeirinhos. The Ribeirinhos derive from the
intermingling between the first European colonialists and the Amerindian populations. They mainly live
from slash and burn agriculture, mostly carried out for subsistence purposes, and from hunting, fishing
and gathering forest products for domestic or commercial use (Couly & Sist 2013). A part of the
ribeirinhos live in National Forests (Flona), but many of them do not live in protected areas and have
no official land titles.

Garimpeiros. The Tapajos basin contains one of the largest gold reserves in the world. In the 1950s
many garimpeiros, small-scale gold seekers, moved into the region, in search for gold. ICMBio (nature
conservation authority) estimates that the Tapajos region is home to about 3000 garimpo sites, all of
them employing between 10 and 100 workers (Carvalho 2013). In April 2013, the federal government
banned all garimpo activity on the Rio Tapajos. However, this ban is still far from being implemented
and many small-scale miners still work in the region (Diario do Para 2013).

Small-scale farmers. Most small-scale farmers came to the region during the military government,
when resettlement programmes stimulated the move of people from the poor northeast to the Amazon
region (as described in section 4.2). The vast majority of the small-scale farmers have no official land
titles, which makes them vulnerable for land grabbing.*

City dwellers. Although most city dwellers will not be directly affected by flooding, they will face
indirect effects through the influx of people and rising (housing) prices. The cities most affected are
Itaituba and Jacareacanga. Many people living in the cities live from fishery.

The Tapajds region is very poor: in 2010, the municipality of Itaituba had a Human Development Index
(HDI) of 0.640, Trairdo had a HDI of 0.562 and Jacareacanga of 0.505, giving it rank 5515 of the 5565
municipalities in Brazil (UNDP Brazil 2010).

Both dams are currently in the licencing phase. Environmental and social impact studies are being
conducted and will probably be published in December 2013. When the studies are being approved,
the dams will be auctioned by the federal State.

4.4 Chadin Il (PE)

The first plans for the Chadin Il project date back to 1986, when Eletroperu gave orders to study the
potential of hydroelectricity generation on the Marafién River (MINEM 2007). These plans were taken
up again in 2007, when the Ministry of Energy and Mines identified the Chadin Il dam as one of the
fifteen dams with potential for exporting energy to Brazil (MINEM 2007). Chadin Il is the first of 22
hydroelectric dams planned on the River Marafion, one of the tributaries to the Amazon River and the
Peruvian river with the largest amount of planned dams, several of them planned on indigenous
territory (Cancino & Escamilo 2012; Finer & Jenkins 2012).

The dam has an installed capacity of 600MW and estimated cost of US$819 million. According to the
Environmental Impact Assessment (EIA), the study will affect 21 communities in districts of Cortegana,
Chumuch and Celendin in the provinces of Celendin, Cajamarca region, the districts of Ocumal,
Pisuquia and Cocabamba, in the province of Luya, and the district of Balsas, in the province of
Chachapoyas, both in the Amazonas region (see Figure 9) (AMEC 2011; MINEM 2013). The EIA is
currently being evaluated by the Ministry of Energy and Mines. Three Public Hearings have been held,
which are obligatory under Peruvian law.

“ Interview Nair Rodrigues, STTR ltaituba (Rural Workers’ Union), 21 August 2013.
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Figure 9, Location of Chadin Il dam (AMEC 2011, adapted).

Former president Alan Garcia has declared all hydroelectric projects on the Marafién River of national
interest, which limits the legal possibilities to oppose against the project and limits the power of local

authorities to decide over the project (Finer & Jenkins 2012).

Most people living in the area are traditional agricultural (campesino) families. In the Cajamarca
region, most people live from agriculture, stockbreeding, hunt or forestry. In Amazonas, most people
make a living of grain production, production of fruits, nuts and plants, and stockbreeding and forestry
(INEI & UNFPA 2010). Most people practice subsistence agriculture, but cacao, coca leafs and milk is
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being exported to other regions.” Rondas Campesinas are important authorities in the region (see Box
1). The affected communities are very isolated; some can only be reached by a trip of a few days on a
donkey. The region faces severe poverty; in Cajamarca, 53.4% of the population lives in poverty, in
Amazonas 59.7% (INEI 2010). The regions affected by the dam are the poorest in the region. In
Cortegana for example, 91.3% of the population lives in poverty (De Echave & Diez 2013).

The extreme rural poverty in the region is a result of a succession of historical transformations
impoverishing the local rural population. Cajamarca was one of the central focal points of the Spanish
conquest as Francisco Pizarro captured and killed the Incan ruler, Atahualpa, in Cajamarca (Bury
2004). In the period following this conquest, the physical and human geography of the region was
dominated by haciendas (ranches), textile factories and silver mining operations. As a result, the
human population got concentrated on large landholdings, which remained in place for several
centuries (Bury 2004).

In the early 1900s, Cajamarca underwent another transformation as the region’s economy was re-
oriented into cattle and dairy production. Large haciendas intensifying cattle and dairy production
expelled peasants and forced them onto more marginal lands or to migrate to the coast for work.
These changes led to a large-depopulating of productive lands in the region and by the 1960s, when
Peru’s military government implemented a radical land reform program, Cajamarca had the lowest
concentration of people living on haciendas in the country (Bury 2004). Anticipating radical land reform
measures and the loss of their lands, large landholders pre-emptively redistributed their most
productive lands in the fertile valleys, thus denying local peasants’ claims to the lands. By mid-1981, at
the end of the land reform process, only 10% of rural households in Cajamarca had received new land
holdings (Bury 2004).

By the end of the 1980s and beginning of the 1990s, Peru faced a severe economic crisis and related
internal violent conflict. When Fujimori came to power in the 1990s, he established a strongly
neoliberal economic reform program, aiming to integrate the Peruvian economy into the rapidly
globalizing international economy. Opening the country for foreign direct investment and implementing
other policy reforms, mining activities became the most important pillar of Peruvian economy and
Cajamarca became one of the most important mining regions of South-America, severely changing
livelihoods and deteriorating access to natural and social capital (Bury 2005).

® Interview Roy Leon, Grufides, 19 September 2013; Interview Walter Castafieda Bustamante, Rondas Campesinas, 22
September 2013
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Rondas Campesinas

Rondas Campesinas are a form of rural social organization, which emerged in the region of
Cajamarca in the seventies as a response to robbery of cattle in rural areas (Comision Andina de
Juristas 2011). Due to the absence or the precarious presence of the State in the region, the
Rondas developed mechanisms of justice and politics (Picolli 2008). The system of Rondas
Campesinas soon spread over the country and the Rondas developed a quick, cheap and honest
alternative system of transparent justice outside the corrupt and overtly bureaucratic official
system that usually discriminated against rural people (Taylor 2011; Comision Andina de Juristas
2011). In the 1980s, when the guerrilla movement Shining Path gained power, the importance of
the Rondas Campesinas grew as they created responses to coercion and violence exerted by the
Shining Path (Fumerton 2001).

The Rondas first got officially acknowledged on 7 November 1986, when law no 24571 was
signed, defining the Rondas Campesinas as organizations that ‘serve the community, contributing
to development and peace, through cooperation with the authorities to solve any conflict’
(Defensoria del Pueblo 2010). In 1993, the authority of the Rondas Campesinas got recognized in
the Peruvian constitution (Article 149), and since then the Rondas have jurisdictional authority
over their territory with regard to fundamental rights, using costumary law (Defensoria del Pueblo
2010). Article 149 of the constitution recognizes communal law as the principal source of law
within communal territories and with respect to human rights. Since 2003, when the ‘Rondas
Campesinas Law’ was signed, Rondas Campesinas are being recognized as a systematic and
integral judicial regime (Defensoria del Pueblo 2010).

Despite the formal recognition of the authority of Rondas Campesinas, Peru’s Public Defender
concludes that ‘the Peruvian state in many cases not comprends the important function of the
Rondas Campesinas in the field of security and communal justice’ (Defensoria del Pueblo 2010).

Peru’s Public Defender interprets the status of Rondas Campesinas and campesino communities
as tribal and therefore applies the ILO 169 convention to the campesino communities, arguing that
the Rondas Campesinas are being recognized under Peruvian law as traditional communities with
community rights over their territory. The Public Defender further argues that Article 8 of the
Rondas Campesinas Law should be interpreted as the right to free, prior and informed consent as
defined in the ILO 169 convention (Defensoria del Pueblo 2010).

Box 1, Rondas Campesinas.
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5. Minerals-Energy Complex

The present chapter aims at describing the characteristics of the Brazilian and Peruvian Minerals-
Energy Complex. In order to do so, first the actors involved in the three cases will be described.
Section 4.2 will analyse how the hydroelectric dams are linked with the mining industry. Section 4.3
will discuss the links of the hydro and mining sectors with the State. Subsequently, section 4.4
describes the system of accumulation at play in the MEC. Section 4.5 then concludes by summarizing
the characteristics of the MEC.

5.1 Actors Involved

5.1.1 Belo Monte (BR)

Figure 10 provides an indication of the State agencies and corporate actors involved in the Belo Monte
dam. Probably this figure does not incorporate all corporate actors involved. Many activities are
outsourced, but little structured information is available on these corporations. However, the most
important actors are included.
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Figure 10, State Agencies and Corporate Actors involved in Belo Monte dam.
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Consortium Norte Energia got the state contract for the implementation and exploitation of the dam.
The ownership structure of the consortium is shown in Figure 11. As revealed in Figure 11, state-
owned or state-controlled participation in the consortium totals over 80%. The state energy enterprise
Eletronorte controls 49.98%; the pension funds Petros and Funcef both control 10%. Neoenergia
(49% controlled by pension fund Previ, 39% by Iberdrola and 12% by the public Banco do Brasil)
controls another 10% (Neoenergia 2013). Amazénia, controlled by Cemig (company more than 50%
owned by the Brazilian State) and Light (about 35% controlled by the Brazilian State), controls another
9.77% of Norte Energia (Cemig 2013; Light 2013). Also Brazilian mining company Vale, which controls
9% of Norte Energia, is for a large part controlled by the Brazilian State (see section 5.3.4). The only
fully private companies involved are Sinobras (1%), a steel company; and Malucelli Energia (0.25%), a
private electricity company (Norte Energia 2013). Numerous activities are being outsourced to other
consortia or enterprises.

Consortium Norte Energia

[ |
- 1% _ g38% Eletrobras

B Petros
B Funcef

D Meoenergia 5.4

49,93,
1% B Grupa Amazdnia

Byale
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Energia

publicly owned
pension fund
part publicly owned, part privately owned

public-private mining company
private energy company

1%

Figure 11, Composition of the Norte Energia consortium (Norte Energia 2013, adapted).

The Consorcio Construtor Belo Monte (Belo Monte Construction Consortium, CCBM) is charged with
the construction of the dam. CCBM consists of the construction companies Andrade Gutierrez,
Odebrecht, Camargo Corréa, OAS, Queiroz Galvdo, Contern, Galvdo Engenharia, Cetenco, J.
Malucelli and Serveng (Banktrack 2013; MXVPS 2013c).

The Environmental Impact Assessment is the responsibility of the technical cooperation group,
consisting of Eletrobras, Andrade Gutierrez, Camargo Corréa, Odebrecht, the Ministry of Mines and
Energy and the Federal Government. The research for the EIA was outsourced to LEME Engenharia
(subsidiary of French GDF Suez). LEME outsourced the studies about communities, land and
indigenous communities to Themag, Intertechne and Engevix (Eletrobras 2009).

The EPBM Consortium (Engenharia do Propietario de Belo Monte, Engineering of the Belo Monte
Property) is charged with engineering on the construction site and consists of Arcadis Logos (leading
the consortium), Themag, Concremat and Engecorps (Banktrack 2013).

Turbines are provided by the ELM Consortium, consisting of Andritz Hydro Inepar do Brasil

(subsidiary of Austrian Andritz), Voith Hydro (joint venture between German Voith and Siemens) and
Alstom Brasil (subsidiary of the French Alstom). Impsa also provides turbines to Norte Energia.
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The Brazilian Development Bank (BNDES) provides US$10.8 billion in financing to Norte Energia,
which amounts to approximately 80% of the total project costs, the rest is financed by the members of
the Norte Energia consortium (BNDES 2012a).

Santa Fé Ideias is hired to maintain press relations for Norte Energia.6 E.labore is hired for
communication with affected communities and to conduct socio-economic registration (MPF 2007a).

Various insurance companies cover the financial risks of the project, including Allianz, JLT Re, Kiln
and Munich Reinsurance, with the latter covering 25% of the risk (Gobbi 2013).

Norte Energia will possibly engage in a joint venture with China’s State Grid for the transmission
lines contract (Place 2013).

5.1.2 Complexo Tapajés (BR)
Eletrobras and Eletronorte were the companies initiating the research for the dams. In 2008, they
contracted Camargo Corréa to conduct inventory studies.

Currently the Grupo de Estudos Tapajés (Tapajés Studies Group) is responsible for the coordination
of the technical and economic viability studies and the studies for the EIA. This group, led by
Eletrobras, consists of the following enterprises:

Camargo Corréa-

Brazilian private construction company

Cemig-

Brazilian electricity company

Copel-

Brazilian electricity company, partly controlled by the state of Parana (31%) and BNDES (24%)
EDF-

French electricity company, 84% controlled by the French state

Eletrobras-

Brazilian electricity company, more than 70% controlled by the Brazilian state

Eletronorte-

Brazilian electricity company, controlled by Eletrobras

Endesa Brasil-

Brazilian holding of the Spanish Endesa, which is for 92% controlled by Italian Enel. Enel is for 30%
controlled by the Italian state.

GDF Suez-

French energy and engineering company, 37% controlled by the French state.

Neoenergia-

Brazilian group of 40 private companies in electricity.

(Grupo de Estudos Tapajos 2013; Copel 2013; EDF 2013; Endesa 2013; GDF Suez 2013;
Neoenergia 2013).

Box 2, Companies in Grupo de Estudos Tapajos.

Most of the studies are being outsourced to CNEC, a Brazilian engineering company controlled by
Australian WorleyParsons and Brazilian Camargo Corréa (CNEC 2013; Cotta 2010).7 Brazilian
Geosul and Concremat are also being contracted for the realization of the studies (Instituto
Humanitas Unisinos 2012; conversation at Concremat office in Itaituba). Concremat is responsible for
the biological section of the environmental impact study and Geosul has conducted studies on soils
and rocks (Branford 2013). °

The Grupo de Estudos Tapajos has contracted Diadlogo Tapajos (Tapajos Dialogue) for
‘communication and social interaction’ with affected communities. ° Didlogo Tapajés informs

® Interview Pedro Blanco, press relations Norte Energia, 5 August 2013.

" Interview Gil Rodrigues, Dialogo Tapajés, 22 August 2013.

& Email contact Alexandro Marciel Klein Gregory, Geosul, 2 October 2013.
® Interview Gil Rodrigues, Dialogo Tapajés, 22 August 2013.
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communilt(iJes about the planned projects. However, indigenous communities are not included in the
contract.

Socio-economic registration, which aims at the registration of all affected people so that they can be
compensated, is coordinated by Brazilian IBOPE.

FSB Comunicac@es is responsible for press relations of the Grupo de Estudos Tapajos.

After the EIA is being concluded, the project will be auctioned by the Brazilian state.

5.1.3 Chadin Il (PE)
The Chadin Il project is 100% owned by AC Energia SA, which is 100% controlled by Brazilian
Odebrecht. The EIA for the project has been executed by British AMEC (AMEC 2011).

Public information on the financers of the project is not available. However, probably BNDES has a
role in the project. At a Public Hearing for the project, a high-level engineer of AC Energia SA
confirmed that BNDES financially supports the project.'* Vargas (2013) further found that major
infrastructure projects in South-America are nearly all financed by BNDES and executed by Brazilian
companies. As Odebrecht is a Brazilian company with strong ties with the Brazilian government, there
is even more reason to expect that BNDES will financially support the project.

In September 2013, the Peruvian government has changed legislation to make State investment in
hydroelectric projects possible (DF 2013). As a result of this new law, it is possible that the Peruvian
State will also financially support the project.

5.2 Links with the Mining Industry

Historically, expansion of infrastructure projects in the Amazon, like hydroelectricity dams, has been
strongly linked with mining activities. In the development model that is being applied in the Amazon,
the construction of hydroelectricity dams is being seen as an important instrument to attract mining
companies to the region to stimulate local development (Da Costa Tavares et al. 2007). Energy supply
is crucial for the energy-intensive mining industry and crucial for expansion of mining activities in a
region.

In the Brazilian PAC, the federal government aims at expanding mining activities in the Amazon; in the
state of Pard, mining activities are projected to rise with 26% annually, summing up to US$ 40 billion
new investment between 2012 and 2015 (Castro 2012; Bermann 2012; Hall & Branford 2012). The
state of Para is projected to become the country’s largest producer of raw materials, taking over this
position from the state of Minas Gerais, a traditional mining state (Galeano 1997).12

Peru historically is a mining country and in 2010 mining made up 66% of the country’s export. Mining
is expected to increase strongly in the coming years and the national government regards mining as
an important instrument to stimulate economic growth. The Cajamarca region, whose economic profile
is already dominated by mining, will face a steep increase in mining activities in the coming years
(Direccion de Promocién Minera 2013).

As the hydro-dams will be integrated in the national energy grids, it is difficult to find out which
percentage of the generated energy will be used by mining companies. However, it is clear that the
mining companies are strongly linked with the hydroelectric dams in all three cases studied.

5.2.1 Belo Monte (BR)

According to David Leal (State Secretary of Industry, Commerce and Mining, head of mining affairs)
and Ronaldo Lima (IBRAM, Brazilian Mining Association), the eastern region of Para and the region of
Séo Feliz do Xingu, both close to Belo Monte, are the regions with the largest expected growth in
mining activities in the coming years.13 Leal claims that the construction of the Belo Monte dam has

% |nterview Gil Rodrigues, Dialogo Tapajos, 22 August 2013.

" Interview Fabian Simeon, Forum Solidaridad Peru, 12 August 2013; Interview Antonio Zambrano Allende, Movimiento por el
Poder Popular, 6 September 2013; Interview David Leal, Secretary of State, mining affairs, 22 July 2013.

12 Interview David Leal, Secretary of State, mining affairs, 22 July 2013.

'3 Interview Ronaldo Lima, IBRAM (Brazilian Mining Association), 24 July 2013; Interview David Leal, Secretary of State, mining
affairs, 22 July 2013.
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solved the problem of energy supply in the region. By saying this, he suggests there did exist a
problem of access to energy before the construction of Belo Monte. This would mean that the
construction of Belo Monte has facilitated the expansion of mining activities in the region. Lima
explains that ‘IBRAM lobbies extensively to show the federal government that investments in electricity
generation are highly important for the development of the country’. Lima thinks that the federal
government installs hydroelectric dams at places with large mineral reserves, so that these can be
easily exploited. He argues that infrastructure has to be developed in areas with large mineral
reserves in order to best exploit these resources.

The EIA for Belo Monte identifies 18 mining companies who have requested authorization to explore
in the area, seven companies with exploration authorization, and one company (Vale) with a mining
concession. These mining areas are all located in the Volta Grande do Xingu, the river bend close to
the Belo Monte dam.

The mining company with the clearest links with the Belo Monte dam is Vale, which is a member of the
Norte Energia consortium. Vale will have exclusive access to 9% of the energy generated by the Belo
Monte dam, which is between 1008 and 396 MW, depending on the seasonal river runoff (MME 2011;
Barbaso Magalhdes et al. 2009). Vale plans to double the capacity of its Carajas steel mine adjacent
to the Belo Monte dam, which will be the largest investment of the company in its 70-years history.
The Carajés region will see an increase in steel production from 120 to 250 million tonnes a year
(Flavio Pinto 2013). Vale is also in the advanced stages of planning the nearby Salobo copper mine
(Vale 2012a; Vale 2012b). Vale is also a partial (32.1%) owner of the Paragominas bauxite mine,
which is majority (67.9%) owned by Norsk Hydro, a Norwegian state-controlled enterprise (Hydro
2013a; Hydro 2013b). The joint venture is planning a significant increase in production in the coming
years (Hydro 2011).

Vale estimates that its energy demand will increase with 50% before 2020. 1 As Gleuza Jesug,

director environmental affairs, says: ‘the Belo Monte dam is consistent with our growth strategy’.*®

Another mining company strongly linked to the Belo Monte dam is Canadian Belo Sun, planning to
open the Volta Grande project, the largest goldmine in Brazil, only two kilometres from the Belo Monte
dam. The mine is located very close to indigenous territories and toxic waste is planned to be stored
on land bordering indigenous territories (Belo Sun 2013b).

The Volta Grande project is partly located on the original riverbed of the Xingu River that will fall dry as
a result of the Belo Monte project. This effect and resulting possibilities for mining were anticipated for
in the EIA for the Belo Monte dam (Eletrobras 2009). In March 2012, Belo Sun initiated the licencing
procedure for the Volta Grande gold mine. The pre-feasibility study for the Volta Grande project states
that ‘power for the project will originate from Belo Monte’s Pimental distribution station requiring the
construction of a 20 kilometres 230 kV high tension power line’ (Belo Sun 2013a; Belo Sun 2013b).
Belo Sun expects to use 281 GWh/annum (=32,08 MW) for its Volta Grande mine (Lavoie et al. 2013).
However, after conducting the EIA, Belo Sun doubled the size of the project without further analysis,
so probably its energy demand will be larger than stated in the pre-feasibility study (ISA 2013a).

In addition to Vale and Belo Sun, there are many other mining companies whose operations will likely
be supplied and facilitated by Belo Monte (Hurwitz 2011; Eletrobras 2009). London-based Anglo
American is currently exploring the feasibility of a nickel mine in Jacaré (Anglo American 2013),
Canadian Colossus Minerals will start operations at its Serra Pelada gold-platinum-palladium mine in
the third quarter of 2013 (Colossus 2013), and the US company Alcoa would like to expand its ‘Juruti’
bauxite mine, although it perceives the current energy prices too high (Alcoa 2013; Datamark 2012).

It is clear that the construction of Belo Monte facilitates further mining exploitation in the area. It is,
however, unclear what has been the role of mining companies in the decision-making for the dam:
have they actively advocated for the construction of the dam, or do they merely profit from the
construction of the dam? Ronaldo Lima explains that IBRAM lobbies extensively for the installation of
new electricity generation, but the exact role of mining companies in the construction of the Belo
Monte project is unknown.

 Email contact with Gleuza Jesué, director Environmental Affairs Vale, 6 August 2013.
'* Email contact with Gleuza Jesué, director Environmental Affairs Vale, 6 August 2013.
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5.2.2 Complexo Tapajés (BR)

The Tapajos region is very rich in gold. Most of this gold is currently being exploited by garimpeiros,
small-scale miners. As Oldair Lamarque (DNPM, National Department of Mineral Productlon) claims,
‘large-scale gold mining in the region is not viable because of the lack of access to energy’'.

Bauxite is already being exploited close to the Tapajos River, in the ‘Juruti’ mine owned by US Alcoa
and in the ‘Porto Trombetas’ mine of Brazilian Minera¢g&do Rio do Norte (Alcoa 2013; Mineracéo do Rio
Norte 2013a). Mineracdo Rio do Norte is for 40% controlled by Vale S.A. (Mineracdo Rio do Norte
2013b). Corréa explains that ‘these bauxite companies will expand their activities when the
hydroelectric dams will be built’.*’

The Tapajés region is full of mining concessions, as can be seen in Figure 12 (DNPM 2013b). Corréa
(DNPM), Leal (Secretary of State for Mining Affairs) and Lima (Brazilian Mining Institute) all expect
that gold mining in the region will grow strongly when the dams are being constructed. Corréa: ‘various
companies are already in an advanced stage of studying the mining potential. They will certainly start
exploiting when the dams are being constructed’. Leal: ‘large- scale gold mining will grow strongly in
the Tapajos region as a result of the construction of the dams’.*® Ronaldo Lima (IBRAM), states that
‘mining companies are already anticipating the construction of the Tapajos dams’. The hydroelectric
dams thus open up the region for large-scale mining companies.

Amapa

W Brazil e,

| Exploration Concession
| Mining Concession
Garimpeiro Concession

Exploration Request 601,527 <
Flgure 12, Mining Concessions in Tapajos Reglon (DNPM 2013b adapted)

% Interview Oldair Lamarque, DNPM (National Department for Mining Research), 22 August 2013.
7 Interview Oldair Lamarque, DNPM, 22 August 2013.
'8 Interview David Leal, SEICOM, 22 July 2013.
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In addition to Alcoa and Mineracao Rio do Norte, who are already operating in the region, companies
like Canadian Eldorado Gold, Belo Sun and Magellan Minerals, UK Serabi Gold and US Majestic
Diamonds & Metals are planning to start exploitation in the region in the coming years (Belo Sun
2013c; Guzman & Mello 2012; Majestic Diamonds & Metals 2013; Magellan Minerals 2013; Eldorado
Gold 2013). Anglo American has requested various permissions to explore areas in the Tapajos
region, several of them in national parks (Juliano Barros 2012). Oldair Lamarque further holds that
Kinross is active in the area.” Corréa expects that mining companies will use a large part of the
energy generated by the hydroelectric dams.

The Tapajos region is relatively isolated with only a few unpaved roads to access the region. The
hydroelectric complex will make the Tapajés River navigable, which facilitates rapid export of the
minerals or other commodities over the Tapajés River, via the Amazon River, to the Atlantic Ocean
(Ministerio dos Transportes 2013).

Although it is difficult to quantify the future amount of energy used by mining companies, it is clear that
the hydroelectric dams on the Tapajés River facilitate expansion of large-scale mining in the region.
This is in line with the government’s plans to expand mining activities in the region.

5.2.3 Chadin Il (PE)

The region close to the Chadin Il dam is home to various mining projects. The largest is the goldmine
Mina Yanacocha, owned by Minera Yanacocha S.R.L., which is for more than 50% controlled by
Canadian Newmont (Knight Piésold Consulting 2010). Minera Yanacocha plans to expand its mining
activities by constructing a new mine, Conga, which will be the largest gold mine in South-America
(Knight Piésold Consulting 2010).

Although Cajamarca is already among the most important mining regions in the country, it is also the
region with the third largest increase in terms of percentage in mining activities in Peru in the coming
years (Direccion de Promocion Minera 2013). The EIA for the Conga Project has been approved and
the EIA for the Shahuido project, owned by Sulliden Gold Corp., has been presented to the ministry.

Furthermore, many corporations are exploring for minerals in the area. Yanacocha is exploring for the
project Yuro Perlita- La Carpa (Yanacocha 2010). In 2012, Southern Legacy Mining presented its
technical report for the Antakori project, located in Cajamarca close to the Yanacocha and Conga
mines (Scott E Wilson Consulting 2012). Jiangxi Copper is exploring for its Galeno project, Anglo
American is exploring for its Michiquillay mine, and Rio Tinto for the La Granja project (Direccion de
Promocion Minera 2013). Before 2017, new mining activities will require at least 420MW energy
supply. This number will probably be larger, as various companies with planned projects have not
defined their energy demand yet (Direccién de Promocion Minera 2013).

Figure 13 shows the mining concessions in the region of Cajamarca. Some municipalities in the region
have more than 90% of their territory under mining concessions (CooperAccion 2013a).

' Interview Oldair Lamarque, DNPM, 22 August 2013.
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Figure 13, mining concessions in Cajamarca region (CooperAccion 2013a, adapted).

As Figure 14 shows, Minera Yanacocha controls by far most concessions in the region, as
Chaupiloma explores for Yanacocha mines. The fact that Newmont makes up part of Yanacocha adds
up to its dominance in the region.
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Figure 14, Companies with Mining Concessions in Cajamarca (De Echave & Diez 2013).

Brazilian Vale has the second-largest control over concessions in the region; it controls 8% of all
concessions in Cajamarca (De Echave & Diez 2013). Vale, through its Peruvian Miski Mayo S.A.C.,
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already exploits another mine in the region, La Morada, which has caused various human rights
impacts (Grufides 2013).

Mining activities in Peru mainly take place in the sierra and to a much lesser extent in the Amazonian
regions. However, the region Amazonas has the most mining activities, explorations and concessions
of all Peruvian Amazonian regions. In 2012, it had 10.5% of the territory under concessions
(CooperAccion 2013b). The most important projects in exploration in this region are Afrodita, Cristal
and Cafién Florida (Dourojeanni et al. 2009).

Odebrecht has strong ties with the mining sector in the region of Cajamarca. Odebrecht has been
contracted by Yanacocha for removing soils in the Yanacocha mine. Currently, Odebrecht has,
through the Consortium Conga Earthworks Team, a US$650 million contract with Minera Yanacocha
for removing soils for the Conga mining project (Odebrecht 2013; AC Energia 2011). As Mirtha
Villanueva from Grufides, a Cajamarcan environmental NGO, claims, ‘Yanacocha and Odebrecht are
brothers. They are mutually dependent for their projects. Odebrecht not only develops the dam for the
Conga mine, but also develops highways, trains; they do a lot of infrastructure projects for Yanacocha
and Conga. The links between the two are extremely clear.®

According to various interviewees, the links between Chadin Il and Conga, and probably other mines
in the region, is clear. In total, 22 hydroelectric dams are planned on the Rio Marafién. The
interviewees claim to be sure that Chadin Il is the first of these projects because of the energy
demand of the Conga mine and the large amount of other planned mines in the region.*

5.3 Links with the State

5.3.1 Belo Monte (BR)
‘It is very difficult to separate the federal government and the companies. The interests of the federal

government are the same as those of the companies. There is no clear separation between the two’.*

The Brazilian State strongly supports the Belo Monte project in several ways. Although the initial aim
of the Brazilian State was to create a public-private partnership for the exploitation of the dam, various
private actors (Camargo Corréa, Odebrecht, Iberdrola) resigned from the bidding process due to the
project’s high financial risks. Camargo Corréa and Odebrecht claim they withdrew due to social and
environmental concerns (Gobbi 2013). However, this claim is doubtful as both companies currently
join the construction consortium, causing many of the social and environmental harms. Currently,
Sinobras (1%) and Malucelli Energia (0.25%) are the only fully private companies in the consortium.

The dominance of State actors in the Norte Energia consortium means that the Brazilian State and
pension funds bear the financial risks of the project. These risks are large, as the project has been
found to be economically unviable (Cabral de Sousa Junior & Reid 2010; Cabral de Sousa Janior et
al. 2006). Nevertheless, BNDES financed this dam with the largest loan in the bank’s history, financing
87% of the total project costs (BNDES 2012a; Fonseca & Mota 2013). Instituto Mais Democracia is
currentl;/3 investigating whether BNDES is actually allowed to give a loan of this size to one single
project.

Secondly, the State’s protection of human rights related to Belo Monte is very weak. Various national
and international human rights authorities have reported numerous human rights violations related to
the dam (IACHR 2011; ILO 2012; MPF 2011b) (see section 6.1). These notifications were largely
ignored by the Brazilian State. In the case of the IACHR, the Brazilian State even put this authority
under pressure to revise its critical statement (Hall & Branford 2012). The Brazilian State has shown
very little action to protect human rights24 or to punish responsible actors and repeatedly favours
corporate interests over the protection of human rights (see section 6.1). The Brazilian State further

2 |nterview Mirtha Villanueva, Grufides, 16 September 2013,

2 Interview Mirtha Villanueva, Grufides, 16 September 2013; Interview Roy Leon, Grufides, 19 September 2013; Interview
Carlos Navas del Aguila, Frente de Defensa del Rio Marafién, 27 September 2013.

2 |nterview Eliane Moreira, Federal University of Para, 26 July 2013.

2 |Interview Jo&o Roberto Lopes Pinto, Instituto Mais Democracia, 16 July 2013.

2 Interview Antdnia Melo, Movimento Xingu Vivo Para Sempre, 2 August 2013; Interview Tarcisio Feitosa, Public Prosecutor,
21 July 2013.
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supports corporate interests by sending police and military forces to the construction site to prevent
people from protesting at the site (Ribeiro 2013).

Thirdly, the State supports the Belo Monte dam by applying an irregular licensing process,
disrespecting the country’s constitution and environmental law. The legality of this licensing process is
guestioned by the Federal Public Prosecutor and is under investigation by various judges (see section
6.1.4) (Fearnside 2012; MPF 2012b). Furthermore, the judicial apparatus and law enforcement are
failing as court cases related to Belo Monte face unreasonable delay and actors responsible for
adverse human rights impacts are not being punished (see section 6.1.5).

Furthermore, the federal government seems to be insensitive for social protest. The initial 1989 plans
for the dam led to strong protest and a ‘First Encounter of the Peoples of the Xingu'. The new projects
presented led to a ‘Second Encounter of the Peoples of the Xin%u’ in May 2008 with 3000 participants,
among them 1000 indigenous people (Hall & Branford 2012).% Further protests in 2010 underlined
continuing antagonism to Belo Monte and the development paradigm that it symbolizes for many
people. Movements were set up in other cities to support the people affected by Belo Monte (Hall &
Branford 2012).?° Although Belo Monte saw vivid protest, Brazil's former president Lula said that Belo
Monte would go ahead ‘by fair means or foul’ (na lei ou na marra) (Hall & Branford 2012). He further
said that ‘fifteen or twenty thousand people cannot impede progress for 185 million Brazilians’ (quinze
ou vinte mil pessoas ndo podem impeder o progresso de 185 milhdes de brasileiros) (Leroy et al.
2009).

These factors show that the Brazilian State strongly supports the Belo Monte project, despite large
economic risks, officially acknowledged human rights violations, probable illegality of the project and
strong civil resistance. Through a failing judicial apparatus and failing law enforcement the government
continuously favours corporate interests in the Belo Monte case (see section 6.1).

The question remains why the Brazilian government wants, almost at all cost, develop this
hydroelectric project. As these reasons are the same for all cases described, they will be discussed in
section 5.3.4.

Privatization of Public Services and Institutions

The links between the State and the private sector in the Belo Monte case go further than mere state
support for the construction of the dam. Norte Energia is increasingly supporting and executing
traditional State services and institutions. In the licensing process, IBAMA (environmental authority
that is charged with the licensing process) set conditions that had to be met before the construction of
the dam could start. Many of these conditions concern traditional State services. The conditions are
being executed (or should be executed) under the ‘Projeto Basico Ambiental’ (Basic Environmental
Project, PBA) and the ‘Programa Desenvolvimento Regional Sustentavel Xingu’ (Regional Sustainable
Development Program Xingu, PDRS Xingu), for which Norte Energia receives an extra loan from
BNDES. The conditions set by IBAMA and FUNAI include the examples shown in Box 3.

% |nterview Antdnia Melo, Movimento Xingu Vivo Para Sempre, 2 August 2013.
% |nterview Antdnia Melo, Movimento Xingu Vivo Para Sempre, 2 August 2013.

49



- Initiate and execute agreements aiming at the strengthening of environmental law enforcement
and reduction of environmental crimes (IBAMA, OEMA-PA, Environmental Police, etc)

- Construct and reform health and education services

- Develop sanitation in Altamira, Vitoria do Xingu, Belo Monte and Belo Monte do Pontal

- Make agreements for the regulation and administration of land rights in the affected areas

- Develop Terms of Compromise with municipalities that have no Director Plans; provide technical
and financial resources

- Support: INCRA/ ITERPA (rural settlements), DNPM (protection of fossils), IPHAN, FUNAI, ICM
Bio, SVS-MS (malaria)

- Develop state and municipal licensing (housing, schools, hospitals, etc)

- Provide permanent environmental education for users of turtles

- Develop a working group for the coordination and articulation of governmental actions

- Restructure public health for indigenous people in Altamira

- Control, supervise and watch over the Indigenous Territories of group 1 and 2.

- Adapt and modify the projects BR158 and PA167 (highways)

- Regulate Indigenous Territories: physical demarcation of the Indigenous Territories Arara da
Volta and Cachoeira Seca: mapping of the lands, prevent fraud of the Tl Apyterewa; solicit and
help with the relocation of non-indigenous people occupying the area

- Develop terms of compromise between FUNAI and Eletrobras- help and assistance programs to
indigenous peoples.

- Strengthen FUNAI's capacity to regulate land rights and protection of indigenous territories

Box 3, State services executed by Norte Energia. Source: MPF 2013d.

Now that Norte Energia is fulfilling (or forced to fulfil) these criteria, it is getting increasingly interwoven
with the local government. Norte Energia (financially) supports local governments, sets up public
services like schools and hospitals, and is involved in land titling and control of environmental crimes.
Through the fulfilment of these conditions, the distinction between public and private services and
authorities is getting blurred. As Jodo Batista argues: ‘the distinction between the government and

Norte Energia is not easy to make’.*’ This has serious consequences for the region of Altamira.

The Amazon traditionally is a region with very little government support and control, many people are
in high need of public services like education, health service or police protection (UNDP Brazil 2010).
Now that Norte Energia is executing these public services, the region is becoming highly dependent
on a private actor to provide public services. This makes the region vulnerable; it weakens the ability
of various groups to criticize Norte Energia, as they have become dependent on the actor.?®

Another serious impact is related to the support of Norte Energia to public authorities like IBAMA,
FUNAI or the Military Police, who are charged with law enforcement. According to the conditions set
by IBAMA and FUNAI, Norte Energia has to support these organizations. Norte Energia further
provides support to the Military and Civil Police in the form of accommodation and food. The Norte
Energia logo is displayed on police and FUNAI cars. Norte Energia’s support to these authorities
results in an interwovenness between public authorities that are charged with the control of private
actors for the protection of the public good, and the private actor (Norte Energia) that has to be
controlled. This can seriously weaken the ability or willingness of the State actors to punish or
otherwise control Norte Energia, as the authority has become dependent on Norte Energia. The effect
might be larger: it is possible that State control over actors that are important for Norte Energia, like
construction or mining companies, weakens as well. Furthermore, various civil society organizations
report that those opposing Belo Monte and Norte Energia face increasing police control and
suppression of social protest.”

This (possible) diminishment in the ability of public authorities to control Norte Energia and related
actors weakens the protection of the public good. This is especially dangerous in a situation where the
private actor can have large impacts on the public good because of the nature or size of the business,
which is the case with Norte Energia.

T Interview Jo&o Batista, Fundagao Viver, Produzir, Preservar, 8 August 2013.

% |nterview Marcelo Salazar, Instituto Socioambiental, 30 July 2013; Antdnia Melo, Movimento Xingu Vivo Para Sempre, 2
August 2013.

2 |nterview Antdnia Melo, Movimento Xingu Vivo Para Sempre, 2 August 2013; Presentation inhabitant of Altamira, National
Meeting of Dam-Affected People, S&o Paulo, 4 September 2013.
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As Sergio Martins claims: ‘the whole State apparatus, the police, is working for the company. The
public military force is working for the enterprise’.*°

5.3.2 Complexo Tapajés (BR)
Although the Complexo Tapajés is not in an advanced stage yet, the Brazilian State is already
supporting the companies involved in order to achieve a quick realization of the projects.

The federal government is supporting the companies in the Grupo de Estudos Tapajés with military
force. Operacdo Tapajos (Operation Tapajos), a combined action of the federal police, road police,
national public security forces and armed forces, is being executed ‘for the protection of researchers of
the Grupo de Estudos Tapajos who conduct research on the territory of the Munduruku indigenous
people’ (MPF 2013f). As part of this operation, the Brazilian State sent 250 militaries to the city of
Jacareacanga, close to the indigenous Munduruku territory. Various interviewees argue that the
presei\n%el: of military forces close to indigenous territory is a way to suppress protest and intimidate
people.

In April 2013, Brazil's federal judge suspended the operation, as he concluded that the indigenous
people first had to be consulted before researchers could enter their areas (Terra de Direitos 2013).
Subsequently, the operation was paralysed. However, in August 2013, the decision was overruled by
the individual decision of another judge and the Brazilian State again sent between 250 and 300
militaries to Jacareacanga (MPF 2013f). The Munduruku still had not been consulted. Many
Munduruku report to be intimidated by the military force (Santana 2013; MPF/PA 2013).32 By resuming
the military actions and the studies, the State violates the right to Free, Prior and Informed Consent.

Another case in which the federal government supports the quick realization of the projects while
denying civil rights is the reduction of Conservation Units close to the Tapajés dams. In January 2012,
Brazil's president Dilma Rousseff limited the size of seven Conservation Units close to the Tapajés
dams in order to facilitate the licensing process for the dam. This decision was taken through a
‘Provisional Measure’, limiting the constitutionally required possibilities for public debate. The decision
clearly serves to quickly install the hydroelectric dams on the Tapajos River (ICMBio 2013). The State
further plans to cut 18.700 hectares off the indigenous territory of the Munduruku, to facilitate the
construction of the other dams in the Complexo Tapajds (Fearnside & Millikan 2013).

A preliminary study on the financial risks of the Complexo Tapajés concludes that the project will
probably be economically unviable. However, there are various indications that the Brazilian State will,
like in the Belo Monte case, become a large financer of the project (Cabral de Sousa Junior 2013).
Secre';gry of State David Leal expects that the federal government will finance 100% of the project
costs.

5.3.3 Chadin Il (PE)
The Peruvian State has provided extensive police support at the Public Hearings for the dam. Various
Public Hearings, obligatory under Peruvian law, saw large armed police forces covering the entrance
to the venue. As interviewees who attended the meetings explain, the police used excessive violence
against people attending the meeting and impeded critical people from entering the room (see section
6.3.1 and Annex 4) (Serra Vega 2013).%

Odebrecht further used Juntos, a federal social program for the poorest, to convince people to vote in
favour of the dam (Juntos 2013). A woman claiming to be from the programme Juntos convinced
people to attend the Public Hearings and vote in favour and threatened that social support would be
cut when they would not vote in favour (Serra Vega 2013). According to Villanueva, Simeon and
Rivera Bravo, this woman further had lists of false signatures of people voting in favour of the dam (for

% |nterview Sergio Martins, SDDH, 25 July 2013.

* Interview Edilberto Sena, Movimento Tapajés Vivo, 19 August 2013; Interview Candido Munduruku, Associagéo Indigena
Pusurd, 27 August 2013

% |nterview Edilberto Sena, Movimento Tapajés Vivo, 19 August 2013; Interview Candido Munduruku, Associagdo Indigena
Pusura, 27 August 2013.

% |nterview David Leal, Seicom, 22 July 2013.

% Interview Mirtha Villanueva, Grufides, 17 September 2013; Interview Fabian Simeon, Forum Solidaridad Peru, 12 September
2013; Interview Romina Rivera Bravo, Forum Solidaridad Peru, 12 September 2013.
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more details, see section 6.3.1 and Annex 3).> Although the woman later claimed not to be working
for Juntos, this incident shows how the divisions between State and corporation get blurred in the
Chadin Il case.

Walter Castafieda Bustamante from the Rondas Campesinas in Cortegana and coordinator of Frente
de Defensa del Rio Marafién (Rio Marafion Defense Front) further claims that officials of the Ministry
of Energy and Mines went to the higher-situated regions that will not be directly affected bg/ the dam to
convince and pay people to attend the Public Hearings and vote in favour of the dam.*® In this way
they would manipulate the Public Hearings, as they would contribute to a non-representative Public
Hearing, as people that will not be directly affected were overrepresented at this hearing (see section
6.3.1).

In more general terms, the bilateral agreement between Brazil and Peru, signed by former president
Garcia, is a clear form in which the Peruvian and Brazilian government support Brazilian
hydroelectricity companies. As Brazilian companies dominate the South-American market for the
construction of hydroelectric dams, they clearly benefit from this agreement. Given the questionable
advantages of the agreement for Peru, the Peruvian government, by signing the accord, favours Brazil
and its companies (Gamboa Balbin & Cueto la Rosa 2012; Little 2013; Cueto la Rosa 2011).

During the electoral campaign, current national president Humala clearly opposed against
hydroelectric dams. However, when he came to power he changed his discourse and currently
supports the dams. Leon and Villanueva from environmental NGO Grufides claim that this change in
discourse is caused by pressure from Odebrecht, Yanacocha and the Brazilian state.*’

Various interviewees claim that Odebrecht has very strong ties with (ex-) congressmen, ministers and
other powerful politicians. An anonymous interviewee* has directly observed that Odebrecht and
congressmen and ministers have actively tried to convince local politicians (often people with little
educational background) to support the hydroelectric dam, through direct payments, by offering
products, by promising promotion to higher-level positions and by promising to pay education for kids
of the local politicians. Mirtha Villanueva from Peruvian NGO Grufides claims that ‘it is clear that
Odebrecht pays various politicians to vote for laws favouring Odebrecht and to convince local
authorities to support Chadin II.* Leon claims that there are clear relations between the national
government and Odebrecht. He thinks that the project has been declared of national interest so that
local authorities lose their power to oppose against the project and the national government can
impose the project.*® Also Carlos Navas is convinced that local politicians are bought by Odebrecht:
‘all receive payments from Odebrecht, there is no doubt’.** Villanueva claims it is clear that local
politicians are being convinced or put under pressure, as various politicians first being against the dam
are now in favour. The vice-president of Cajamarca claimed that ‘the dam will have to go over my
dead body’, but is now in favour of the dam.**

As Peru has recently changed legislation to facilitate state investments in hydroelectric projects, it is
possible that the Peruvian State will also financially support the project (DF 2013). In addition to the
Peruvian State, the Brazilian State probably has an active role in the project. As discussed in section
5.1.3, it is reasonable to expect that BNDES will financially support the project, which is another form
of links between the project and state actors.

In September 2013, legislators submitted a bill to the Congress that aims to speed the approval
process for hydroelectric projects, which is another way in which State officials support hydroelectric
projects in the country (Beingoleado Delgado 2013).

% |nterview Mirtha Villanueva, Grufides, 17 September 2013; Interview Fabian Simeon, Forum Solidaridad Peru, 12 September
2013; Interview Romina Rivera Bravo, Forum Solidaridad Peru, 12 September 2013.

% Interview Walter Castafieda Bustamante, Rondas Campesinas, 22 September 2013.

%7 Interview Roy Leon, Grufides, 19 September 2013; Interview Mirtha Villanueva, Grufides, 18 September 2013,

% For security reasons, the interviewee requested to be anonimized.

¥ |Interview Mirtha Villanueva, Grufides, 17 September 2013; Interview Carlos Navas del Aguila, Frente de Defensa del Rio
Marafion, 27 September 2013.

“ Interview Roy Leon, Grufides, 19 September 2013.

“! Interview Carlos Navas del Aguila, Frente de Defensa del Rio Marafién, 27 September 2013.

“2 Interview Mirtha Villanueva, Grufides, 17 September 2013.
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5.3.4 Construction Sector & Vale

In the two Brazilian cases described, the Brazilian State strongly supports the quick construction of
hydroelectric dams while failing to protect human rights. Furthermore, the Brazilian state pushes for
the construction of more hydroelectric dams both on domestic and foreign territory.

It is clear that the Brazilian State has an active role in the quick promotion and development of
hydroelectric dams. But the question remains why the Brazilian State wants, almost at all cost,
develop these dams.

One explanation can be found in its economic development policy. This policy focuses on investments
in infrastructure projects in order to increase the extraction of natural resources for export. One of the
priority sectors, especially in the Amazon, is the mining industry, an industry that requests access to
large amounts of cheap energy (DNPM 2012). In order to fulfil this economic development policy, the
Brazilian State is rapidly increasing its electricity generation capacity in the coming years. Therefore,
in order to fulfil its economic development policy, the Brazilian government has a direct interest in
quickly developing the construction of the dams and supporting sectors related to this construction.

But the historically strong bonds between the Brazilian State and the private sectors profiting from this
policy should also be taken into account when trying to understand the government’s enormous
commitment to the development of hydroelectric dams. As Peng and Parente (2012) claim: ‘compared
to the multinationals from developed economies, emerging multinationals are unique with regard to
their relationship with their national governments and their degree of political involvement’. The
construction sector and Brazil's by far largest mining company, Vale, historically have strong bonds
with the State, which will be discussed subsequently.

Construction Sector

The Brazilian construction sector is dominated by five companies: Andrade Gutierrez, Camargo
Corréa, Odebrecht, Queiroz Galvdo and OAS. Four of these family-owned companies were founded in
the 1950s; OAS was founded in the 1970s. Brazil has a long history of clientelism, patronage and
regionalistic politics where some powerful families have strong control over economy and politics. The
powers of these families are persistent and, although they change strategies, are still omnipresent in
Brazilian politics and economy (Kingstone & Power 2008). The construction companies were founded
by these historically strongly privileged families that have strong ties with political power (McCann
2005; IMD 2013).

At the end of World War Il, political and economic liberalism were reintroduced in Brazil. As a strategy
to protect the national economy, the government adapted a policy of import-substitution
industrialization. An important aspect of this policy was the use of foreign-exchange controls to protect
selected segments of domestic industry and to facilitate the importation of equipment and inputs for
these selected segments of domestic industry (McCann 2005). The construction sector was one of
these selected segments that gained intensive government support, which facilitated the emergence
of the four large construction companies.

During the military government (1964-1985) the economic and political power of these companies
grew strongly. The government developed large infrastructure projects as part of a policy of economic
development and national security. These projects were outsourced to the large construction
companies (McCann 2005). In the 1970s, when the Brazilian currency devaluated rapidly, the
government developed a policy aiming at increasing self-sufficiency in many sectors. The main
components of this policy were to promote import substitution of basic industrial inputs like steel and
aluminium, and to make large investments in infrastructure projects like hydroelectricity dams and
roads, executed by the construction companies (McCann 2005). This was the period wherein the fifth
construction giant, OAS, joined the group.

In the second half of the 1990s, Brazil saw a privatization wave and construction companies
diversified their business and increased their economic power by buying up state companies in
sectors like telecommunication, sanitation or mining. Currently, construction companies are among the
most powerful companies of the country. The three largest construction companies (Odebrecht,
Adrade Gutierrez and Camargo Corréa) are all in the top thirty of most powerful Brazilian companies
(IMD 2013). These enterprises have large economic power and through this power also execute
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political power and engage in networks, as described by Engels, Salamon & Siegfried and Foucault
(see section 2.2).

Salazar (ISA) describes the Brazilian construction sector as follows: ‘the Brazilian construction sector
is comparable with the oil sector in the United States or in Europe. They are very powerful and

strongly linked with the State’. *®

The sector is linked with the Brazilian government in several ways. The sector is the largest financial
contributor to electoral campaigns. In the 2010 campaign, Dilma Rousseff, current president, received
more than 27% of the total costs of her campaign from the construction sector (see Table 1) (Bramatti
& Roberto de Toledo 2010).

Sector Donations (RS) % Total % Enterprises' contributions

Construction 36.885.494 27.2% 32.9%
Industry 19.226.830 14.2% 17.2%
Food & Beverages 15.338.046 11.3% 13.7%
Ethanol 10.222.383 7.5% 9.1%
Finance & Insurance 9.365.246 6.9% 8.4%
Real estate 4.415.564 3.3% 4.0%
Pharma & Chemical 4.457.679 3.3% 4.0%
Mining & Energy 4.346.525 3.2% 3.9%
Security 1.527.739 1.1% 1.4%
TOTAL 112.014.540 82.2% 100%

Table 1, Contributions to Electoral Campaign of Dilma Rousseff. Source: Bramatti & Roberto de Toledo 2010.

The construction companies are further linked with the Brazilian State through financial state support
through state loans. The three largest construction companies all are among the 28 companies
receiving most BNDES support between 2008 and 2010 (Balthazar 2010). Also, many interviewees
argue this sector is highly vulnerable for corruption as it is highly dependent on state-financed
projects. All Brazilian governments after the military period have suffered corruption (Kingstone &
Power 2008). Camargo Corréa and Andrade Gutierrez, two of the five large construction companies,
were central in one of the largest corruption cases in Brazilian history (MPF 2009a).

As Carlos Tautz (IMD) argues, ‘the construction companies have a privileged situation within fractions
of the Brazilian State such as BNDES. They are not transparent at all, and they are so close and so
large that they shape Brazilian economy. They are very big players; they are involved in very big
business. The main bet of the Brazilian economic expansion strategy is to push these big corporations
forward. Companies in the construction and mining sectors enjoy unconditional support from BNDES,
only because they come from these sectors’.**

In an interview, Public Prosecutor Tarcisio Feitosa confirms this: ‘Construction companies have very
strong links with BNDES to guarantee financing of their construction work’.*

Marcelo Salazar says that ‘the federal government is commanded by the construction companies. Or
the other way around: construction companies can also be a tool through which politicians can reach
their political goals’.*®

Vale

Mining is a highly energy-intensive industry and is dependent on cheap energy inputs. The Brazilian
mining industry has repeatedly put pressure on the Brazilian government to subsidize energy.*’ At the
same time, the Brazilian government executes an economic policy that prioritizes the development of
the mining industry. In this way, the mining industry and the federal government become mutually

“3 Interview Marcelo Salazar, Instituto Socioambiental, 30 July 2013.

“ Interview Carlos Tautz, Instituto Mais Democracia, 9 July 2013.

“ Interview Tarcisio Feitosa, Public Prosecutor, 21 July 2013.

“ Interview Marcelo Salazar, Instituto Socioambiental, 30 July 2013.

“" Interview Ronaldo Lima, IBRAM (Brazilian Mining Association), 24 July 2013
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dependent: the mining industry depends on the government for access to cheap energy and the
government depends on the mining industry for the development of its economic plans.

As Tarcisio Feitosa argues, ‘the mining companies are highly dependent on energy, so they pay the
government to develop energy projects. The government is dependent on mining companies for the
GDP'.*® Tautz argues: ‘construction of the dams is for sure a way to increase mining activities in the
region. Corgporations need huge amounts of subsidized energy in order to keep on extracting
resources.”

Vale S.A., the world’s second-largest mining company, dominates the Brazilian mining industry; it is
responsible for about 70% of all mining activities in the country, controls 80% of the steel production
and is responsible for 52% of all Brazilian export (DNPM 2013a; Leroy & Malerba 2010). Vale was a
state-owned company until 1997 when it got privatized. However, the links with the Brazilian State are
still very strong.

BNDES still controls 5.3% of the total capital, 6.5% of the ordinary capital and controls all golden
shares, which gives veto right over important decisions (Vale 2013b). The federal government further
controls 3.4% of the preferential capital.

33.7% of Vale’s total capital and 53.9% of its ordinary capital is controlled by Valepar S.A..
Valepar is owned by the actors shown in Table 2:

Litel Participacdes SA 49%
Bradespar SA 21.21%
Mitsui & Co. Ltd 18.24%
BNDES Participacdes SA 11.52%
Eletron SA 0.03%

Table 2, shareholding structure Vale. Source: IMD 2013; Vale 2013b; Russau 2013.

Litel ParticipagBes is a company 100% controlled by Previ, the pension fund for employees of Banco
do Brasil, the largest public bank of Brazil. BNDES Participa¢fes is 100% controlled by BNDES, the
Brazilian development bank that is 100% owned by the Brazilian federal state. This means that large
parts of Vale are still controlled with public money (IMD 2013).

BNDES is also the main funding source for Vale (FIDH et al. 2011). Between 2008 and 2010, Vale
received second most of BNDES payments to private companies (only GDF-Suez received more),
totalling R$ 8.8 billion (=US$ 3.9 billion) (Balthazar 2010).

Vale is further linked with BNDES through high-level employees simultaneously working at both
enterprises: one of the members of Vale’s administrative council is simultaneously president of
BNDES (Vale 2013a).

But BNDES is not only important for Vale. According to Ronaldo Lima (IBRAM), ‘BNDES support is
very important for the whole mining sector’.*®

Another way in which the mining companies are linked to the Brazilian government is through financial
contributions to electoral campaigns. In the 2010 elections, the mining sector paid a total of R$ 59
million (=US$ 26 million) to electoral campaigns (see table 1) (Reis Oliveira 2013).

The large economic power of the sector, combined with political power through network power, makes
that the mining sector is highly powerful and strongly interwoven with the State.

5.4 System of Accumulation
‘It is a whole system that works for the interests of a few’.>

“8 |nterview Tarcisio Feitosa, Public Prosecutor, 21 July 2013.

9 Interview Carlos Tautz, Instituto Mais Democracia, 9 July 2013.
% |nterview Ronaldo Lima, IBRAM, 24 July 2013.

*! Interview Carlos Tautz, Instituto Mais Democracia, 9 July 2013.
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‘Hydroelectric dams make the rich richer and the poor poorer’.52

The characteristics of the system of accumulation at play are comparable in the three cases, so they
will be discussed together. The analysis will focus on the accumulation of resources and power.

Resources

The MEC is a system where money is being accumulated. In the case of Belo Monte, large amounts
of public money (the largest amount in the country’s history) are being devoted to an economically
unviable project and will mainly end up in the hands of companies that are already among the richest
in the country (the construction companies), or in the hands of powerful multinationals (Verdum 2013).
The Tapajés projects probably are economically unviable as well and are eercted to receive large
amounts of financial state support, up to 100% (Cabral de Sousa Junior 2013).>® In the case of Chadin
II, a project that probably also receives support from BNDES, Brazilian tax money is invested abroad,
while Brazilians probably see little profit from these investments, as most energy will go to energy-
intensive industries. Furthermore, the industrial sector pays much lower tariffs than residential
consumers: in 2007, the latest data available, industry paid an average of R$ 216,61/MWh (=US$ 94),
whereas residential consumers paid R$ 293,59/MWh (=US$ 127) (ANEEL 2013).

By installing hydroelectric dams in remote areas, the governments strongly support the mining industry
by providing access to cheap energy in remote areas. The mining and metallurgical sectors consume
about half of the installed capacity of electricity generation in Brazil’s northern region (Leroy & Malerba
2010). Also in Peru, probably large parts of the generated energy will be consumed by mining
companies, as mining is expected to increase strongly in coming years, especially in the Cajamarca
region (De Echave & Diez 2013). So governments devote large amounts of public money to projects
that mainly favour mining and other energy-intensive industries. Mining companies’ contribution to
local development is small. The mining activities in northern Brazil lead to deforestation, large-scale
pollution, forced evictions and local protest. Also in Cajamarca in Peru, mining activities have not led
to improvement in the quality of life in the region, and have probably deteriorated it (Bury 2004; De
Echave & Diez 2013). Furthermore, the contribution of mining companies to local development
through taxes is little: in the Brazilian states of Para, Mato Grosso and Ronddnia, the export of primary
goods and semi-elaborated products is set free from taxes (Rodrigues da Cunha Soares 2007).
Moreover, the mining sector is a labour-extensive sector that contributes little to local employment.
The hydroelectric projects thus mainly favour industries that are already among the richest and
powerful in the countries. Many people living in the affected areas still have no access to the electric
grid and improvements of the grid advance very slowly (Alliance for Rural Electrification 2013).

In the case of Belo Monte, public actors like state companies and pension funds bear the largest
financial risks. One of the pension funds, Previ, is strongly linked with Vale, as the current president of
Vale is simultaneously director-president at Previ. Another member of Vale’s administrative council is
director of Real Estate at Previ (Vale 2013a; Vale 2012a; Vale 2012b). This makes that Vale has
significant control over Previ, one of its main funding sources.

The MEC is also a system where natural resources are being accumulated through a process of
accumulation by dispossession (Rivero & Cooney Seisdedos 2010). Accumulation by dispossession
can take place through ‘commaodification and privatization of land and the forceful expulsion of peasant
populations; the conversion of various forms of property rights (common, collective, state, etc.) into
exclusive property rights; the suppression of rights to the commons; the commodification of labour
power and the suppression of alternative (indigenous) forms of production and consumption; and
colonial, neo-colonial and imperial processes of appropriation of assets’ (Harvey 2003). In the case of
the hydroelectric dams, control over land and rivers is being privatized in corporate hands and
commoadificated, while people that are highly dependent on these resources face limited access to
these resources and are being expulsed from their land. Furthermore, the MEC facilitates large-scale
export of mineral resources from the regions, with little benefits for the local population (Vargas 2013).

Power

The MEC is a system with strong network power. As State and private actors pursue common goals
and have become mutually dependent to realize their objectives, they combine their forces to achieve
their common objectives. By doing so, various forms of State power are being combined with

*2 presentation Gilberto Cervinski, MAB, National Encounter of Dam-Affected People, Sao Paulo, 3 September 2013.
%% Interview David Leal, Seicom, 22 July 2013.
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economic powers of private actors, making it a highly powerful block, the MEC. Through this network
power, the State apparatus, such as legislative or military power, is working to favour private interests.
Furthermore, powers that should be used by public actors to control private actors in order to protect
the public good, such as law enforcement, are being declined or ‘taken over’ by private actors, which
blurs the borderline between market and State actors and impedes the due protection of human rights
and the environment. This creates a situation wherein the State and private actors form one block with
the same goals, and use (or not use) their powers to pursue the common goals. This gives this ‘block’
enormous network power. The large network power of the MEC makes it a system that is very difficult
to touch or influence, as will be discussed in chapter eight.

Furthermore, the State and private actors use ways to limit the network power of actors opposing
against the projects, through criminalization of social protest or through misleading local communities.
By doing so, the relative network power of the MEC grows even larger and faces less opposition.

The MEC also possesses important productive power. In various places where dams and mines are
being installed, access to information is limited due to the remoteness of the areas, lack of
communication technologies, and poor quality of education (UNDP Brazil 2010). According to
numerous interviewees, corporations use this lack of access to information to make communities
believe in the benefits of a hydroelectric project. Various interviewees claim that corporations use
tactics to mislead affected communities, to divide them, or to make promises about increasing
employment opportunities, economic growth, access to public services and proper compensation (see
chapter six).54 The State further supports these claims by stating that the development of the MEC is
essential for national economic development. Many people get to believe or hope in this development
and therefore support the project.

The productive power impacts the disciplinary power. As people get to believe in the positive
development impacts of the hydroelectric project, protest and local resistance get severely weakened.
In this way the MEC influences actual behaviour of people and thus executes disciplinary power. In
the case of Belo Monte, Norte Energia further executes disciplinary power by supporting schools and
hospitals and in this way making people dependent on Norte Energia. By doing so, it weakens
resistance: people no longer resist as they have become dependent on Norte Energia. Furthermore,
various interviewees claim that actors in State institutions that are supported by Norte Energia handle
in favour of the consortium, making that Norte Energia also executes disciplinary power over these
actors. Many interviewees claim that this disciplinary power is very strong and limits local resistance.>

Pre-democratic power relations

In the analysis of the South-African MEC, Fine and Rustomjee argue that the MEC is ‘a system
wherein pre-democratic (Apartheid) power relations are being continued. The dominant actors in
Apartheid continue to have large control over the MEC and therefore societal class structure has been
held intact by the MEC’ (Fine & Rustomjee 1996). The same holds for the Brazilian MEC: construction
companies that have their roots in the military period, continue to have a lot of power in the MEC and
are among the most powerful companies in the country. Through these companies pre-democratic
power relations seem to be continuing. But also the discourse underlying the economic development
model that lies at the basis of the MEC has striking parallels with the model from military times.

In the mid-1960s, Brazil’s military government attempted to physically and economically integrate the
Amazon with the rest of the country based on a succession of frontier development efforts
emphasizing fast economic growth. The initial impulse to develop the Amazon came from the military’s
nationalist geopolitical perception that Amazonia was a vacuum- strategically vulnerable and
economically underutilized. When the military got to rule over the country between 1964 and 1985, its
perspective became the basis for policy. It determined that the region’s tropical forests, mineral
resources, low population density, and river basins, were an obstacle to its progress. The military
enrolled a geopolitical development model that did not fit well the ecological and social characteristics
of the region. The military constructed roads crossing the Amazon, opening the area for large-scale
resource exploitation without addressing the needs of the inhabitants of the region. The decision-

* Interview Raione Lima, CPT, 15 August 2013; Interview Thiago Alves, MAB, 15 August 2013; Interview Anténia Melo,
MXVPS, 2 August 2013; Interview Jorge Chavez, PIC, 22 September 2013; Interview Walter Castafieda Bustamante, Rondas
Campesinas, 22 September 2013.

* Interview Antdnia Melo, MXVPS, 2 August 2013; Interview Eliane Moreira, Federal University, 26 July 2013; Interview
Tarcisio Feitosa, MPF, 21 July 2013; Interview Cleidiane Santos, MAB, 15 August 2013.
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making process was centralized and disproportionally favoured sectors that were closely allied with
the state (or allied with similar economic goals), like the agricultural, timber and mining sectors. The
program limited access for sectors that were traditionally disenfranchised. Therefore, policy decisions
benefited specific segments of society while failing to generate any widespread development in the
region (Carvalho et al. 2002).

Despite the numerous negative effects of the military’s development plan for the Amazon region, such
as large-scale deforestation, deterioration in the quality of life of Amazon people, the adverse impacts
on indigenous people and increasing violence in the area, current policies for the Amazon still focus
on large infrastructure projects that are seemingly disconnected from social and rural development
policies that could improve the population’s quality of life. Since 1995, President Fernando Henrique
Cardoso’s administration has been outlining plans that emphasize the expansion of Brazil's economic
infrastructure into the Amazon, focusing on the development and modernization of the transportation
and energy sectors to allow the country to compete in the global economy (Carvalho et al. 2002;
Lemos & Roberts 2008). This model of large-scale infrastructure projects, top-down decision-making
and little attention for local needs is being continued under current president Rousseff. It seems that
little has changed in the economic development model applied in the Amazon.

Furthermore, it is striking how many interviewees refer to the hydroelectric projects as dictatorial
(without specifically having asked them about the military period):

[Referring to Belo Monte, KK] ‘There has been no case in Brazil with so many human rights violations
and violations of Brazilian law, almost as during the military dictatorship. The project is a legacy of the
military time, and the way in which it is being implanted is the same as in that period. Everything is
being done in a wrong way, that's very clear’.>®

‘Belo Monte continues to be developed with norms from the military dictatorship. With the same
behaviour of disrespecting laws, with human rights violations, with disrespect of socioenvironmental
rights, with all types of laws’.>’

‘The government is using dictatorship in the Amazon for the sake of economic growth. In this region,
Dilma [Rousseff, KK] is using the same arbitrary methods as the military government’.*®

5.5 Conclusions

The three cases studied show strong links between the State, the hydroelectric projects and mining
companies in the region. State and corporate actors and interests are strongly interwoven and
mutually dependent; the Brazilian and Peruvian States have incorporated the interests of the private
companies in their economic development policies, by developing numerous hydroelectricity plants
and by prioritizing the energy-intensive mining industry. Therefore, the Brazilian and Peruvian State
strongly support the development of these sectors through financial support and through deploying
state powers (judiciary, legislative and executive) at the favour of the fast development of hydroelectric
projects, thereby violating national laws and international human rights. The state-corporate
locomotive creates a system of accumulation where resources and power are concentrated in the
hands of a selective segment of the economy, which are mainly Brazilian hydroelectricity companies
and Brazilian or other international mining corporations.

As the criminologists Michalowski and Kramer (2000) identify, ‘great powers and great crimes are
inseparable. When economic and political powers pursue common interests, the potential for harm is
magnified further’. The UN Working Group on the issue of human rights and transnational corporations
and other enterprises further states that ‘when a state assigns strategic importance to the realisation
of a given project, indigenous communities are at an increased risk of political and economic
marginalization’ (UNHCR 2013b). Therefore it is important to study the human rights risks and impacts
in the three cases, which will be done in the following chapter.

% |nterview Eliane Moreira, Federal University, 26 July 2013.
*" Interview Antdnia Melo, Movimento Xingu Vivo Para Sempre, 2 August 2013.
%8 |nterview Edilberto Sena, Movimento Tapajés Vivo, 19 August 2013.
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6. Adverse Human Rights Impacts & Human Rights Risks

The present chapter presents the adverse human rights impacts. For every case, adverse impacts will
be discussed. The impacts are being divided in groups, as not every individual impact can be
discussed. In the cases of Tapajos and Chadin I, also future human rights risks are being discussed.
Chapter seven will then discuss how responsibilities for these impacts are divided.

6.1 Belo Monte (BR)

The adverse human rights impacts related to the Belo Monte dam are so numerous that they will not
all be discussed here. Nevertheless, the impacts can be subdivided in different groups, looking at the
cause or nature of the impacts. Therefore these groups of impacts will be discussed subsequently.

6.1.1 Drop in River Runoff & Forced Evictions

The design of the Belo Monte dam is such that the natural flow of the Xingu river will be altered
drastically; the original river flow will be led through two canals, leaving the original big bend (Volta
Grande) almost dry. The design of the Belo Monte dam is represented in Figure 15. Due to the drastic
change in the river flow, various indigenous groups, ribeirinhos and other inhabitants living on the
riverbanks of the Volta Grande will be left with very little water in the river they are highly dependent
upon (MPF 2011a).

Ribeirinho communities in the
Volta Grande do Xingu

Indigenous Territories

Figure 15, Design of the Belo Monte dam (MPF 2011a, adapted).

The indigenous and ribeirinho groups in the Volta Grande region live from collecting fruits, fishing,
hunting and small-scale agriculture. The Xingu River is essential for the subsistence of these
communities, as fish is their principal source of protein (Forsberg et al. 1993). A severe drop in river
flow therefore seriously threatens the food security of these communities. Furthermore, the river is
used for transport between different areas and to the city of Altamira, where products can be sold on
the market. When the river falls dry, the communities will remain isolated, as the largest part of the
area cannot be reached by road. The possibilities for these communities to trade in the city of Altamira
will be severely diminished (Magalhdes 2009). The access to clean drinking water will be severely
damaged as well, because the water quality in the original riverbed will deteriorate (MPF 2011a). The
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lowering of the water table will further harm agricultural production. The formation of small, stagnant
pools of water in the original riverbed will provide a breeding ground for malaria and other waterborne
diseases, threatening the health of inhabitants of the area (Gorayeb 2009; IACHR 2011).

The Inter-American Commission on Human Rights (IACHR) has concluded that the alteration of the
river flow will violate the right to life and physical integrity of numerous indigenous communities. A
group of Brazilian researchers estimates that 1,400 indigenous people from ten different communities
will be forced to move (Cabral de Sousa Junior et al. 2010; Cabral de Sousa Janior et al. 2006). The
forced eviction will have severe impacts on the indigenous communities. As UN Special Rapporteur
James S. Anaya and Robert A. Williams Jr. (2001) state, ‘the rights of indigenous peoples cannot be
fully understood without an appreciation of the profound, sustaining linkages that exist between
indigenous peoples and their lands’. Their forced eviction will thus have profound impacts on their
rights and quality of life.

Also ribeirinho and other communities have to leave the region. The number of non-indigenous people
in the Volta Grande that are forced to move is much larger than the number of indigenous people.
Most people affected by the drop in river flow have left the region already because the construction
works have already damaged the river runoff.*

Most of these affected groups receive no compensation, as they are not considered directly impacted
in the EIA (Eletrobras 2009). Only indigenous groups receive some compensation. This compensation
was one of the obligations set in the preliminary licence (MPF 2013d). However, these
compensations, mainly in the form of products like cars or machines, do not fit the specific needs of
these communities.*

Forced evictions are defined as the permanent or temporary removal of individuals, families and/or
communities against their will from their homes and/or land which they occupy, without the provision
of, and access to, appropriate forms of legal or other protection (Langford & du Plessis 2006).

The World Commission on Dams (2000) concludes that ‘displacement is being defined both as
‘physical displacement’ as well as ‘displacement of ways of living”. The World Bank further stresses
that the lack of land titles cannot be used as a reason to dismiss these groups from compensation
and rehabilitation (World Bank 2004).

Forced evictions constitute gross violations of a range of internationally recognized human rights,
including the human rights to adequate housing, food, water, health, education, work, security of the
person, freedom from cruel, inhuman and degrading treatment, and freedom of movement
(UNOHCHR 2013).

Box 4, Forced Evictions.

The change in the original river flow will have impacts on the rights to life, physical integrity, and an
adequate standard of living of people living in the Volta Grande area, including indigenous peoples.
Many people will be forcibly evicted, as their way of living is no longer possible as a result of the drop
in river runoff. As described in Box 4, forced evictions impact a range of human rights. The right to
health is also being affected as a result of the increased risk for waterborne diseases like malaria and
dengue.

In a region much larger than the Volta Grande, the dam will have an impact on the fish stocks.
Damming severely harms the river’s biodiversity (Kingsford 2000; Tockner et al. 2010). This drop in
fish stocks will affect riverine communities in the entire basin, many of them being indigenous groups.
Furthermore, the drop will affect fishermen, who live both in the city of Altamira as in the rest of the
basin. Many of these fishermen will have to find other sources of income. These affected groups
receive no compensation.®*

% Interview Marcelo Salazar, Instituto Socioambiental, 30 July 2013; Interview Andreia Baretto, Public Defender Altamira, 2
August 2013.

% |nterview Marcelo Salazar, Instituto Socioambiental, 30 July 2013.

® Interview Andreia Baretto, Public Defender Altamira, 2 August 2013; Interview Jodo Batista, FVPP, 8 August 2013.
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As a result of the drop in fish stock, the right to an adequate standard of living (mainly the right to
adequate food) and the right to work are being impacted.

6.1.2 Land Occupation & Forced Evictions

516 km” of land will be flooded as a result of the construction of the dam (Eletrobras 2009). The
construction area adds up to the amount of land that will be occupied by the dam. According to the
Public Prosecutor, thousands of families will be affected and will suffer serious harm as a result (MPF
2011b). As the Public Prosecutor claims, ‘we received numerous cases of disrespect to land rights, as
Norte Energia technicians entered peoples’ houses without the peoples’ consent, thereby violating
Brazilian laws. Some representatives of Norte Energia represented themselves as government agents
in order to force residents to do away with their properties for the construction of the dam’ (MPF
2011b).

The problems over land occupation in the region affected by the Belo Monte dam cannot be
understood without understanding the severe problem of land titling in the region. In the Amazon,
about 30% of all land is legally undefined or contested (Wilkinson et al. 2012). Many people living in
the area have no official land titles and various government programs to solve this problem lack
implementation. As a result, many people have difficulties in proving that they have right to the land
they live on. Most people living in the region are highly dependent on the land for their subsistence.
Most inhabitants of the region are poor, making that they have little buffer to overcome problems as a
result of loss of land.

The federal public prosecutor argues that ‘there is clear evidence that the affected people are not
being identified, affected people have little access to information, and there is a clear disrespect for
constitutional laws concerning the right to housing’ (MPF 2011b). As a result, many people are
forcedly evicted.

Andreia Baretto, public defender in Altamira and coordinator of all Belo Monte cases confirms this: ‘we
see many land conflicts related to Belo Monte. Many people were forced to leave their land. People
are being compensated in a bad way, and many were not compensated at all'. According to Marcelo
Salazar from the NGO Instituto Socioambiental, who works in the lower Xingu region, the
compensation process is very unclear. ‘Some people get high compensations, but most people get
very small amounts of compensation or no compensation at all’.®

Andreia Baretto: ‘many farmers or ribeirinhos in the region are analphabetic. They don’'t know what a
hydroelectric dam is. These people are vulnerable, as they are extremely poor and poorly attended by
governmental support. When a company comes to his territory, this ribeirinho or farmer already feels
like having lost. He doesn’t know his rights and knows he is the weaker link. He has fear for the
corporate actors, as he doesn’t understand these negotiations and processes. He feels intimidated.

This holds for almost everyone who requests assistance from the public defender’.®®

Several interviewees report a large imbalance in negotiation capacity for compensation. Salazar:
‘Many people living in the region are easily impressed by the amount of money offered to them. They
live in a largely informal economy where money has no big role. These people are poorly informed
about the project and about the actual value of the compensation offered. Many of these people
accept the compensation and some time later they discover this amount is clearly not enough to buy
new land or to provide a Iiving’.64

Andreia Baretto argues that Norte Energia uses sophisticated methods to pay as less compensation
as possible. She explains that before the EIA was conducted, Eletrobras (largest participant in the
Norte Energia consortium) already bought many people off their territory for a low price, in order to
reduce the amount of people that has to be compensated for a fair price. As she argues, many rural
communities do not know their rights and are easily impressed by ‘a man in a suit with an authoritative
appearance who says they have to leave their land in exchange for some money’. Baretto argues that
Norte Energia profits from the weak situation of many people in the area by intimidating and overruling

2 |nterview Marcelo Salazar, Instituto Socioambiental, 30 July 2013
% Interview Andreia Baretto, Public Defender Altamira, 2 August 2013
® Interview Marcelo Salazar, Instituto Socioambiental, 30 July 2013
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them. Baretto: ‘there is a clear disequilibrium between the power of the company and the affected

people’.®

Salazar affirms that Norte Energia uses strategies to diminish the negotiation capacity of the affected
people. ‘Norte Energia only negotiates with affected people on an individual basis. By doing so, Norte
Energia weakens community structures that are very important in this region and weakens the
negotiation capacity of the affected people. By dividing up communities, Norte Energia has much more
power in the negotiations and can more easily negotiate compensation beneficial for the company’.66
Baretto also reports the strategy of Norte Energia to treat cases on an individual basis. She explains
that this strategy not only diminishes the negotiation capacity of the affected people, but also often
leads to conflict within communities, as some people receive more compensation than others or
people disagree on strategies chosen. These conflicts can harm community structures and further
weaken these groups.®’

Baretto further argues that Norte Energia has little understanding of the needs of different groups.
‘Ribeirinhos clearly have different needs than farmers. Ribeirinhos have communal land, but Norte
Energia asks them what their individual property is. When a ribeirinho cannot show his individual
stretch of land, Norte Energia will give no compensation’.68

Baretto assists people who have suffered from unfair or no compensation. As a coordinator of Belo
Monte cases at the public defendant’s office in Altamira, she knows every case related to Belo Monte
presented at the public defendant's office. In some cases, the parties have remediated and
compensation has been promised. Other cases went to court. However, as Baretto claims, ‘In general,
people see no positive result of these court cases’. Only one of the court cases has been concluded,
but the affected people who won this case still need assistance of the public defender to actually
receive the compensation. Most court cases have been suspended by the judge in Belém.
Furthermore, all people who were promised compensation in mediation are still awaiting the
compensation. As Salazar claims, ‘affected people have very little capacity in comparison to Norte
Energia. Court cases are often exhausting for affected people’. *

Many cases of poor compensation go unseen. As Baretto claims: ‘culturally, ribeirinhos don't like to
get involved in judicial processes. They confuse the public defender with other governmental
institutions they don't trust and thus ask no judicial assistance’. Sergio Martins, advocate at human
rights organization SDDH affirms this: ‘many people have received way too less compensation, but
very little of them go to the Public Defender or Prosecutor. But they feel, they know it is not correct’.

Also people living in the city of Altamira will be affected by flooding. Many of them also face difficulties
concerning compensation, as the quality of alternative housing provided by Norte Energia is poor and
only half of the alternative housing has been finished (IBAMA 2013; MPF 2013e).7l

As a result of the forced evictions and the lack of compensation, a range of human rights are being
impacted upon (see box 6). Furthermore, several Brazilian laws are being violated (MPF 2011b).

6.1.3 Meaningful Stakeholder Engagement

Free, Prior and Informed Consent

The indigenous communities affected by the Belo Monte dam have not been consulted, although the
project directly affects their lands and resources (MPF 2006). In the EIA they were typified as
‘indirectly affected’, because their lands will not be flooded. However, as described in section 6.1.1,
the drop in the river runoff will severely impact indigenous communities. Nevertheless, the fact that
they were defined in the EIA as indirectly affected was used as an argument for not executing Free,
Prior and Informed Consent (MPF 2010).

® |nterview Andreia Baretto, Public Defender Altamira, 2 August 2013
® |nterview Marcelo Salazar, Instituto Socioambiental, 30 July 2013.
®7 Interview Andreia Baretto, Public Defender Altamira, 2 August 2013.
8 |nterview Andreia Baretto, Public Defender Altamira, 2 August 2013.
% Interview Marcelo Salazar, Instituto Socioambiental, 30 July 2013.
" Interview Sergio Martins, SDDH, 25 July 2013.

™ Interview Andreia Baretto, Public Defender Altamira, 2 August 2013.
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The right to Free, Prior and Informed Consent (FPIC) is generally understood as the right of
indigenous peoples and other traditional communities to approve or reject proposed actions or
projects that may affect them or their lands, territories or resources (UN 2008; ILO 1989;
Presidéncia da Republica 2007). The most recent articulation of FPIC is the United Nations
Declaration on the Rights of Indigenous Peoples (UNDRIP), which contains a number of provisions
that address FPIC as follows:

Article 10. ‘Indigenous peoples shall not be forcibly relocated from their lands and
territories...without the free, prior and informed consent of the indigenous peoples concerned...’;
Article 32. ‘States shall consult and cooperate in good faith with the indigenous peoples
concerned...in order to obtain their free, prior and informed consent prior to the approval of any
project affecting their land or territories and other resources, particularly in connection with the
development, utilization or exploitation of mineral, water or other resources’ (UN 2008).

The right to FPIC is guaranteed in the ILO 169 Convention on Indigenous and Tribal Peoples (ILO
1989). Brazil has ratified this convention in 2002 and Peru has ratified it in 1995 (MPF 2006;
Defensoria del Pueblo 2010). The Brazilian constitution further protects this right. Article 231 states
that indigenous communities have the right over the territories they traditionally occupy (MPF 2006).

Box 5, the right to Free, Prior and Informed Consent.

The Inter-American Commission on Human Rights (IACHR) concluded that the right to free, prior and
informed consent was violated during the decision-making process that resulted in the decision to alter
the river runoff. The IACHR called upon the Brazilian government to halt the licencing process (IACHR
2011). As a reaction to this statement, the Brazilian government urged the IACHR to revise the
statement, threatening to retreat its ambassador and freeze its payments to the IACHR. Subsequently
IACHR revised its statement, but the reaction of the Brazilian government is by many seen as a power
play undermining the authority of this international body (Hall & Branford 2012).

Also the ILO concluded that the indigenous people affected have not been duly consulted and called
upon the Brazilian government to consult indigenous peoples before the harmful effects of the plant
may have become irreversible (ILO 2012). James Anaya, UN Special Rapporteur on the situation of
human rights and fundamental freedoms of indigenous people also expressed his concern about the
lack of FPIC and calls on the Brazilian government to ‘carry out adequate consultations with these
peoples, and to endeavour to reach consensus with them on all aspects of the project affecting them’
(UNHRC 2010Db).

On 13 August 2012, a Brazilian judge concluded that indigenous communities had not been consulted
and that therefore the ILO 169 convention had been violated (ILO 2012). Jaichand, Professor of
International Human Rights, and Brazilian lawyer Sampaio (2013) also conclude that the right to FPIC
has been violated. There is thus broad consensus among both international human rights
organizations and academics that the right to free, prior and informed consent has been violated.

General Consultations

Official decision-making for Belo Monte started in 2005, when the Senate approved the dam in 48
hours under a ‘super-urgent’ regime with no debate and without the constitutionally required
consultations with the affected tribes (Fearnside 2012). This super-rapid decision-making violated the
right to meaningful stakeholder engagement guaranteed in Brazilian legislation.

Furthermore, Brazilian environmental law obliges Public Hearings for projects of the size of the Belo
Monte dam. These Public Hearings, most of them conducted within six days in September 2009, are
destined for all affected or interested people (ISA 2013). However, the Federal Prosecutor has
identified several problems with these Public Hearings. The hearings were only held in a few affected
communities and as a result, the hearings were not accessible for many affected people, as they were
too remote. Furthermore, the venues available for the Public Hearings were too small to accommodate
all people (MPF 2009b). The right to meaningful stakeholder engagement has thus been harmed
in the decision-making process for the Belo Monte dam.

6.1.4 Licensing Process

The licensing process for Belo Monte has seen several irregularities and is subject of twenty lawsuits
filed by the Public Prosecutor (MPF 2013g).
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The Environmental Impact Assessment (EIA), obligatory under Brazilian legislation, was concluded in
2009, but contained various faults and omissions. According to a collective of Brazilian researchers,
considerable impacts were left out, like the impacts on the river flow and fish stocks. Furthermore, the
number of affected people was highly underestimated (Barbosa Magalhdes Santos & Del Moral
Hernandez 2009; MPF 2007a). In the EIA, common methods and knowledge that could have
reasonably been expected to fully consider the impacts of the dam were not applied (Barbosa
Magalhdes Santos & Del Moral Hernandez 2009).

This incomplete EIA formed the basis of a highly controversial licensing process. Based on the EIA,
IBAMA, the Brazilian environmental agency that is charged with the licensing process, set 40 criteria
to be fulfiled before the installation license could be issued. FUNAI, the Brazilian agency for
indigenous affairs, set another 15 criteria for indigenous affairs. These criteria were meant to
remediate the adverse impacts of the dam. However, only some of these criteria were met when the
‘partial’ installation license, allowing the construction of the dam, was granted (Fearnside 2012; MPF
2012). ‘Partial’ licences are non-existent in Brazilian legislation and many interviewees regard this
licence as a way to circumvent the official licencing procedures (Fearnside 2012). IBAMA has seen
several high-level officials dismissed from their posts after attempting to oppose the project (Galindo
da Fonseca & Bourgoignie 2011). Brazil's Federal Prosecutor (MPF 2013b) alleges that IBAMA has
violated several Brazilian environmental and constitutional laws during the licensing process. These
court cases are still pending.

At the day of writing, the conditions set by IBAMA and FUNAI have still not been fulfilled. None of the
FUNAI conditions have been fulfilled and 10% of the IBAMA criteria has been fulfilled (IBAMA 2013;
ISA 2013). As IBAMA claims, ‘there is a clear gap between the speed of the advancement of the
construction and the advancement of the fulfilment of the criteria. This could result in a delay in the
issuing of the Operational License for the project’ (IBAMA 2013). In a court case concerning one of the
conditions, the Federal Judge of Para State decided that the condition had not been met and gave
Norte Energia 60 days to fulfil the condition or face daily fines of R$20.000 (=US$8682) (AIDA et al.
2013).

According to Brazilian law, all conditions set by IBAMA and FUNAI have to be met before an
installation licence can be granted (Galindo da Fonseca & Bourgoignie 2011). Therefore the license
for the Belo Monte dam violates Brazilian law. The International Bill of Human Rights further
stipulates the right to equal protection of the law. As the licences for the dam have been given
under a non-regular regime, the right to equal protection of the law has been violated.

Furthermore, the non-compliance of the conditions set by IBAMA and FUNAI, which are meant to
remediate the adverse impacts of the dam, aggrieves the negative impacts and the non-compliance of
the conditions can therefore be regarded as contributing to the impacts on the rights to life,
physical integrity, an adequate standard of living, and health.

6.1.5 Failing Judicial Apparatus
Every interviewee representing victim groups or the Public Prosecutor or Defender reports a failing
judicial apparatus that continuously works in favour of corporate interests.

Firstly, the judges are not forthright in their decisions. ‘The auction for the Belo Monte project and the
provisional license were cancelled by the office of the Federal Attorney General on the grounds that
the process was illegal and infringed article 176 of the Constitution by not taking due account of the
impacts on indigenous lands. But this decision was itself annulled on appeal and the auction results
were reinstated the same day. The Federal Public Prosecutor filed a lawsuit against Belo Monte and a
judge blocked the project on the grounds that all preconditions had not been satisfied. Continuing the
ding-dong battle, on 3 March 2011 a regional federal judge overturned this decision, allowing
preparatory work to start immediately’ (Hall & Branford 2012).

Baretto reports the same: ‘in the cases concerning compensation, the judge of Altamira often decides
in favour of the affected people. But then Norte Energia takes the case to the judge in Belém and
there nearly all processes are being suspended’.72

2 Interview Andreia Baretto, Public Defender Altamira, 2 August 2013.
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Many also report the problem of court cases that are unreasonably being delayed or rejected for
unclear reasons: ‘Court cases can take years, but in the meantime, people get nothing, no
compensation, nothing’.”® ‘Most of the cases dealt with in Belém are being suspended’.”* Moreira and
Salazar expect these court cases are being delayed or suspended under pressure of corporate actors
involved in the Belo Monte project. As Galindo da Fonseca and Bourgoignie (2011) claim, ‘legal
actions have been rejected based on unclear elements and the legal processes in place have been
customised to meet specific interests’. The fact that at the time of writing only one of the twenty cases
filed by the Federal Public Prosecutor since 2001 has been concluded, illustrates the unreasonable
delay of most cases (MPF 2013a). Various cases concerning the legality of the project are taking more
than ten years already and meanwhile construction of the dam is continuing. As Eliane Moreira
explains, ‘by suspending the cases, the judicial system gives the government and companies the
possi%ility to claim that there is no problem with human rights, that everything is being done in a legal
way’.

Partial or biased judges also form a serious problem: ‘the judge is totally biased. Biased, biased,
biased. The judges are strongly linked to the local power. The power of Norte Energia is superior to
all, including the local public power. The Judges are fully linked to Norte Energia’s practices. We know
judges use practices that favour the company.’ ’® As Feitosa claims: ‘Judges help the police and are
financially supported by enterprises, so the public prosecutor can't compete with these forces'. "
Anténia Melo claims that ‘Brazil's current judicial system acts in concordance with the corporate
interests. The judicial system does not accredit and investigate court cases opened by the Public
Prosecutor. There are some ethical judges, but only some. But they are being paralysed by the
important judges who are in favour of these crimes. The majority of the judges are an instrument of the
state to realize its objectives of economic development’.”® Movimento Xingu Vivo Para Sempre has
reported several cases where judges speaking up against Belo Monte or Norte Energia have received
intimidations, threats and political pressure (MXVPS et al. 2010).

Furthermore, many interviewees claim that judges do not understand the local context and problems:
‘lawyers don't really understand what it means to be tribal, to live in a community, they don’t know the
context of the Amazon’. ‘Many judges don’'t understand social organizations and the local
problems Add|ng to this is the persisting problem that the Amazon is perceived by many as an
‘empty place’, dominated by nature with little people living there. This discourse has long been used
by militaries, large landowners and capital to occupy the area and is still dominant in the perception of
many people of the Amazon (Marques 2010). Melo further claims that the Brazilian government has
started to convince judges that Belo Monte is necessary to prevent future energy shortages, in that
way undermining the objectivity of the judges.® This problem of judges not understanding the local
context and therefore often deciding in favour of corporate interests is being described by Joseph
Stiglitz as ‘cognitive capture’ and defined as ‘the mindset of the regulators being captured by those
they have to regulate’ (Stiglitz 2012: 59)

According to many interviewees, the Military Police obviously acts in favour of the business interests
(see also section 5.3.1). They suppress manlfestatlons start processes against local organizations
and intimidate people who are critical about the dam.® Accordlng to various interviewees, military
police has strong links with the corporate actors. Norte Energia provides food and housing for military
police, according to many as a strategy to make them act in favour of the Belo Monte dam and
suppress local protest. ®° According to Sergio Martins from SDDH, an advocate’s collective assisting
civil 308c4iety organizations, ‘civil and political rights are extremely violated in cases related to Belo
Monte’

® Interview Marcelo Salazar, Instituto Socioambiental, 30 July 2013.

™ Interview Andreia Baretto, Public Defender Altamira, 2 August 2013.

" Interview Eliane Moreira, Federal University of Para, 26 July 2013.

" Interview Sergio Martins, SDDH, 25 July 2013.

77 Interwew Tarcisio Feitosa, Public Prosecutor Belém, 21 July 2013.
Interwew Antdnia Melo, Movimento Xingu Vivo Para Sempre, 2 August 2013.
° Interview Tarcisio Feitosa, Public Prosecutor Belém, 21 July 2013.

g0 " Interview Sergio Martins, SDDH, 25 July 2013,
Interwew Antdnia Melo, Movimento Xingu Vivo Para Sempre, 2 August 2013.
2 Interview Sergio Martins, SDDH, 25 July 2013; Interview Anténia Melo, Movimento Xingu Vivo Para Sempre, 2 August 2013.

& |Interviews Sergio Martins, Tarcisio Feitosa, Antonia Melo,

8 |Interview Sergio Martins, SDDH, 25 July 2013
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Adding to the problem of a failing judicial apparatus is the problem of capacity of the Public Defender
and Prosecutor. According to Tarcisio Feitosa, technical assessor of the Public Prosecutor, the Public
Prosecutor has serious capacity problems. ‘The Public Prosecutors do not receive enough money and
have not sufficient capacity to deal with every problem related to Belo Monte’. Sergio Martins points at
the same problem: ‘there is only one public defender for all labour conflicts related to Belo Monte, that
is just not enough’.®® Also Baretto identifies this problem: ‘the public defenders do not have enough
capacity to deal with every case. Furthermore, many people do not know about the existence of a
public defender and thus don’t ask for support‘.86

Tarcisio Feitosa summarizes the failing judicial system as follows: ‘The Brazilian judicial system is not
functioning to protect the rights of those negatively affected, because it is under pressure of an
economic model and powerful companies who can pay for everything they want’.®’

To conclude, the rights to a fair trial and to equal protection of the law are severely affected.

6.1.6 Climate Change & Biodiversity Loss

The hydroelectric dam will flood large stretches of forest that will decompose and emit CO, and
methane, contributing to climate change. Furthermore, the construction of the dam will cause indirect
deforestation in a large area (Stickler et al. 2013). In 2012 S&o Feliz do Xingu, the municipality closest
to the dam, had the highest deforestation rates of the entire Brazilian Amazon (INPE 2013). The dam
will also cause annual greenhouse gas emissions as a result of the seasonal variation in river runoff.
Annually, a significant stretch of land will flood and subsequently fall dry. In the dry period, a
drawdown area appears on which soft, easily decomposed vegetation would quickly grow. This
vegetation would decompose each year at the bottom of the reservoir when the water level rises,
producing methane (Fearnside 2011a). Methane is a greenhouse gas between 25 and 34 times
stronger than CO, (Fearnside 2011b). In this way the dam will, unlike claimed by State and corporate
actors (Eletronorte 2009), emit large amounts of greenhouse gases and in that way contribute to
global climate change.

The dam further affects biodiversity in the region. Natural floodplains in river basins are among the
most biologically diverse and productive ecosystems on the planet (Tockner & Stanford 2002), but
damming has severe impacts on the river’s biodiversity (Kingford 2000; Tockner et al. 2010).

The dam will also affect biodiversity through flooding of Amazon forest and through deforestation as
an indirectly consequence of the construction of the dam (Fearnside 2011a; Stickler et al. 2013). The
Amazon is the world's largest rainforest and is home to 40% of the world’s remaining tropical forest.
More than half of the world’s biodiversity occurs in tropical forests, while they only cover 7% of the
total land area worldwide. The Amazon rainforest is assumed to be the world’s most biodiverse place.
Scientists have to use the word ‘assumed’, since ecologists and scientists are only beginning to
understand and map the rich biodiversity of the Amazon forest (Verweij et al. 2009). Given the
enormous biodiversity of the Amazon forest and its importance for various ecosystem services,
‘services on which our very existence in large measure depends’, the dam will also impact on human
rights related to biodiversity (Verweij et al. 2011). As the Amazon forest is essential for mankind,
deforestation as a result of the dam will have impacts on human rights related to biodiversity.

% |nterview Sergio Martins, SDDH, 25 July 2013.
# |nterview Andreia Baretto, Public Defender Altamira, 2 August 2013.
8 Interview Tarcisio Feitosa, Public Prosecutor Belém, 21 July 2013.
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As Humphreys (2010) argues, ‘climate change will undermine — indeed, is already undermining —
the realisation of a broad range of internationally protected human rights’. The International
Council on Human Rights Policy (2008) concludes, ‘as a matter of simple fact, climate change is
already undermining the realisation of a broad range of internationally protected human rights:
rights to health and even life; rights to food, water, shelter and property; rights associated with
livelihood and culture; with migration and resettlement; and with personal security in the event of
conflict. Few dispute that this is the case’.

Professor of Development Studies Newell argues that although we often assume that key
decisions relating to climate change are made in public arenas by public actors, they are clearly
not. ‘They are made day to day by all of us, but especially significantly by actors that control the
very processes of energy production and use that determine the degree of climate change that
collectively we will subject ourselves to’ (Newell 2010). This implies that corporations do have a
responsibility for climate change, as is also acknowledged in the OECD Guidelines for
Multinational Enterprises (OECD 2011).

Human welfare is linked with the preservation of biodiversity in a variety of ways. Biodiversity
forms the basis of a global-life support system. Human beings have fulfilled many of their needs
by taking advantage of the existence of many genes, species, as well as a “balanced” ecosystem.
For instance, many plant species have formed the basis of food, fibre, medicines and many other
useful items. There are also many aesthetic and ethical values of plant and animal species
(Blaikie & Jeanrenaud 1996). In fact, ecosystems provide ‘services on which our very existence
depends’ (Verweij et al. 2009). Because of these ecosystem services, biodiversity loss can have
an impact on various human rights.

Yet scientists have a radically incomplete understanding of exactly how biodiversity works or what
should therefore be done to preserve it (Hayward 2001). For this reason, the precautionary
principle is important in the context of nearly all biodiversity issues. The precautionary principle
states that if an action has a suspected risk of causing harm to the environment, in the absence of
scientific consensus that the action is harmful, the burden of proof that it is not harmful falls on
those taking an action (O’Riordan & Cameron 1994).

Both climate change and biodiversity can have severe impacts on the human rights of future
generations. In 1997 UNESCO adopted the ‘Declaration on the Responsibilities of the Present
Generation Towards the Future Generation’, therein stating that ‘the present generations have the
responsibility of ensuring that the needs and interests of present and future generations are fully
safeguarded’ (UNESCO 1997). The responsibilities of present generations for future generations
have been referred to in various international instruments, such as the World Heritage Convention
(UNESCO 1972), the United Nations Framework Convention on Climate Change (UNFCCC 1992)
and the Convention on Biological Diversity (UN 1992b). Brazil's Federal Constitution also grants
environmental rights to future generations (Ahrens 2003).

Box 6, Climate Change, Biodiversity and Human Rights.

The Belo Monte dam thus affects various human rights through its contribution to climate change
and biodiversity loss, both for present and future generations. Even though not all effects of the dam
might be understood, the precautionary principle should be taken into account in order to guarantee
the rights of affected present and future generations.

6.1.7 Workers’ Rights

Workers’ rights are negatively affected upon. The Public Prosecutor for Workers’ Affairs (MPT) has
opened one court case against CCBM concerning working conditions and illegal subcontracting (MPT
2013). The Xingu Forever Alive Movement (MXVPS) furthermore reports that salaries are lower than
promised; workers were promised to receive R$2000 (=US$ 888), but some only receive R$600
(=US$ 266). Workers live in houses with 6 to 8 workers in one room (MXVPS 2013a).

According to many interviewees and workers | spoke to in the streets of Altamira, the working

conditions on the construction site of the dam are precarious. Workers make very long days, some
people reported working days from 4am to 7pm. Workers report little working breaks and a bad quality
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of food provided by the construction consortium.®® However, most of these workers’ rights impacts are
not thoroughly documented yet. More research is needed into these human rights impacts.

Probably, the right to enjoy just and favourable conditions of work are impacted upon.

6.1.8 Mining Activities

The mining sector has high human rights risks (Ruggie 2007; CPT 2013) and various mining
companies linked to the Belo Monte dam have a bad human rights track record. In 2012, Vale was
granted the Public Eye Award, an award for ‘corporate irresponsibility’ (Chaudhuri 2012). Various
adverse human rights impacts have been reported for this company, many of them related to the
Carajas project close to Belo Monte (see Atingidos pela Vale 2012).

In the case of Belo Sun, the Public Prosecutor’s Office identified various irregularities in the licensing
process and recommended that SEMA abstains from granting the license (ISA 2013; MPF 2013c).

In general, mining projects linked to the Belo Monte project have high human rights risks due to the
presence of indigenous communities in affected areas, numerous land conflicts and the high
environmental value of the area. These high risks have consequences for corporate responsibilities,
as will be discussed in the following chapter.

6.2 Complexo Tapajos (BR)

The present section will be subdivided in actual and potential human rights impacts. Although the
dams have not been built yet, they have already caused some adverse impacts, and more impacts
can reasonably be expected when the dams will be constructed. Corporations have responsibilities
with regard to both types of impacts, so both types will be discussed here.

6.2.1 Actual Impacts

Meaningful Stakeholder Engagement

According to Brazilian law and international standards, indigenous and traditional communities have to
be consulted about a project affecting their territories or way of living before any legislative or
administrative decision is being taken. The Public Prosecutor holds that the right to free, prior and
informed consent has been violated as indigenous and quilombola communities have not been
consulted about the plans, although the government approved the project plan and research for the
EIA is being conducted on indigenous territory (MPF 2012). Both dams are included in PAC, the
official government program for economic growth (PAC 2013c; PAC 2013d).

In November 2012, a federal judge ordered the suspension of all research activities in indigenous
areas until FPIC had been conducted (Justica Federal da 1a Instancia 2013). However, this decision
has been overruled by another judge and studies on indigenous territory continued (MPF 2013f).

Indigenous leader Candido Munduruku claims that the Munduruku people have tried numerous times
to discuss and ask for FPIC at the Minister of Energy and Mines, the Secretary-General and First
Minister Gilberto Carvalho, and at Eletrobras and Eletronorte, the largest companies in the Grupo de
Estudos Tapajos. According to Candido, these requests have been neglected and official meetings
were repeatedly cancelled. As Candido says, ‘there is no single way in which we can communicate
with the government or the companies’. % Braselito Munduruku affirms these claims.*°

In addition to FPIC, the right to meaningful stakeholder engagement for non-indigenous or —traditional
groups have been affected, as no public discussion on the plans has taken place, which is in
disrespect of Brazilian law.**

The right to meaningful stakeholder engagement has further been ignored when president Rousseff
decided to limit the size of five conservation units close to the Tapajés River, in order to facilitate the
licensing process for the dams (Salomon 2012). The decision was made through a Medida Proviséria
(Provisional Measure), which severely limits constitutional rights to stakeholder engagement.

% |nterview Sérgio Martins, SDDH, 25 July 2013.

% |nterview Candido Munduruku, leader Associagao Indigena Pusuru, 27 August 2013.

% |nterview Braselito Munduruku, 3 September 2013.

°! Email contact Luiz Eduardo Camargo Outeiro Hernandes, MPF Santarém, 16 September 2013.
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Furthermore, it ignored the right of indigenous and other traditional communities to be consulted. As
the Conservation Units border indigenous reserves, these communities will be directly affected by the
president’s decision. This Public Prosecutor opened a court case contesting the president’s decision,
which is still pending (MPF 2012). ICMBIo (state authority for conservation of biodiversity) further
states that there have not been any studies assessing the environmental and social impacts of the
reduction in the size of the conservation units (ICMBio 2013).

To conclude, the right to free, prior and informed consent, the right to meaningful stakeholder
engagement and constitutional rights have not been respected in the decision-making processes
related to the Complexo Tapajos.

Civil and political rights

Several people opposing against the dam have received death threats. Furthermore, CPT (Pastoral
Land Commission), an NGO regarded by Global Witness as an authority concerning land conflicts in
Brazil (Global Witness 2012), claims that territories that will be flooded have been invaded. According
to CPT, some of these threats and invasions come from GEOSUL, a company providing services to
Eletrobras and Eletronorte (CPT 2012). These death threats and invasions clearly impact the rights to
liberty and security of the person and the right to privacy. Various interviewees further claim that,
when they criticize the work of CNEC by pointing employees at the adverse impacts, CNEC
employees threaten them to send police to arrest them.

6.2.2 Human Rights Risks

Companies not only have responsibilities towards actual human rights impacts, but also towards
potential impacts. Companies have to identify human rights risks and prevent actual impacts. ‘Human
rights risks’ refers to the risks the companies’ operations pose to human rights. This is separate from
any risks that involvement in human rights impact may pose to the enterprise, although the two are
increasingly related (UNOHCHR 2012). These risks will be discussed here.

The World Commission on Dams concluded that the hydroelectric sector has high human rights risks.
‘Dams cause significant social and environmental impacts, the costs of which are often
disproportionally borne by poor people, indigenous peoples, and other vulnerable groups’. The
commission further observed a ‘pervasive and systematic failure to assess the range of potential
negative impacts and implement adequate mitigation, resettlement and development programs for the
displaced, and the failure to account for the consequences of large dams for downstream livelihoods
have led to the impoverishment and suffering of millions’ (World Commission on Dams 2001).

In 2010, the human rights commission of the Brazilian Senate (Conselho de Defesa dos Direitos da
Pessoa Humana, CDDPH) conducted a special study on human rights violations related to
hydroelectric dams. The commission concluded that ‘the current model in which hydroelectric dams
are being implanted has repeatedly given rise to grave human rights violations, whose consequences
accentuate the already grave social inequalities, leading to miserable situations and social, familiar
and individual destruction’ (CDDPH 2010). It further states that there exists a national pattern of
human rights violations related to hydroelectric dams, and companies owning the dams, governments
and the Brazilian State are the main responsible actors (MAB 2011). The commission concludes that
sixteen human rights are structurally being violated (CDDPH 2010).

The fact that human rights are structurally being violated in hydroelectric projects means that the
Tapajés project has high human rights risks. The magnitude (both in number and size) of the Tapajés
dams, their proximity to indigenous territory and the poor land titling in the region contribute to the
human rights risks.

Furthermore, the Tapajos region is a typical frontier. Large-scale economic activities have not entered
the region yet. However, the region is rapidly changing with large-scale hydroelectric projects, large-
scale mines, new ports and large-scale farmers all entering the region. As described in the
introduction, frontiers have high human rights risks. The fact that the region is a frontier thus
contributes to the human rights risks.

2 |nterview Domingo, social leader Pimental, 4 September 2013; Interview Braselito Munduruku, 3 September 2013; Interview
Thiago Alves, MAB, 15 August 2013.
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As described before, in situations where economic and political powers pursue common interests, the
potential for adverse human rights impacts is very large (Michalowski & Kramer 2001). As it is clear
that the Brazilian state puts strategic importance on the project, the potential for adverse human rights
impacts is large.

Taking all these factors together, one can conclude that the risks for adverse human rights impacts
are very large for the entire project, and should be treated as such (as will be discussed in chapter
seven). As Luiz Eduardo Camargo Outeiro Hernandes (MPF) claims, ‘the project can cause severe
human rights violations, because of forced evictions, and can affect the right to food, health and
education, drinking water, and sanitation.**Some specific risks can be identified already, which will be
discussed subsequently.

Improper Compensation/ Forced Evictions

The S&o Luiz and Jatoba dams will flood a total of 1368km? (Grupo de Estudos Tapajos 2012; Grupo
de Estudos Tapajos 2013a). Most people living in this area have untitled land, which increases the risk
of forced evictions and improper compensation.

The company IBOPE is being contracted by the Grupo de Estudos Tapajés to conduct a socio-
economic registration to map people and property in the area. However, various interviewees think
that not all affected people are being included in the registration. **

But also for people who are being registered, the risks of adverse human rights impacts are large.
According to the UN Basic Principles and Guidelines on Development-Based Evictions and
Displacement, forced evictions cannot be carried out until affected people have been genuinely
consulted (UNOHCHR 2011b). All interviewees from the region claim that they have not been
consulted about the project and that conversation with responsible authorities and companies is
problematic. Furthermore, the UN Basic Principles prescribe that information about the proposed
eviction and the alternative purpose has to be available in reasonable time (UNOHCHR 2011b). All
interviewees claim that they have not received crucial information like the form or amount of
compensation, or where they have to go. Even Didlogo Tapajés, the company responsible for
communication with communities, holds that this crucial information is not available and that they have
difficulties in receiving this information from the Grupo de Estudos Tapajés.*® Although it is possible
that communication and information provision improve, at the moment communities face serious
problems with regard to communication and access to information and therefore there is a serious risk
will continue to exist in the future.

Indigenous Rights

The UN Working Group on the issue of human rights and transnational corporations and other
enterprises states that ‘when a state assigns strategic importance to the realisation of a given project,
indigenous communities are at an increased risk of political and economic marginalization’ (UNHCR
2013b). As it is clear that the state puts strategic risk on the projects, risks for adverse impacts on
indigenous rights are large.

Various indigenous communities will be flooded and other indigenous territories will be severely
affected by the biodiversity loss in the river. Given the high dependence of indigenous peoples on the
river, the hydroelectric dams will severely affect indigenous people. As Candido Munduruku, leader of
the 13.000-members Munduruku group, claims, ‘when the dams will be constructed, it will become
impossible for us to survive here. But we have nowhere else to go’.96

The rights of indigenous peoples are currently being ignored by both state actors as well as
companies. As Candido argues, the indigenous people are not being consulted and there is no way to
discuss with responsible authorities or companies. Braselito Munduruku, leader of a small indigenous
community close to Itaituba, also argues that the community has not been consulted, that it is very
difficult to discuss with the companies, and that government and companies do not respect indigenous

8 Email contact with Luiz Eduardo Camargo Outeiro Hernandes, MPF Santarém, 16 September 2013.

° Interview Naldo, Col6nia dos Pescadores Jacareacanga, 27 August 2013; Interview Cleidiane Santos, MAB, 15 August 2013;
Interview Raione Lima, CPT, 15 August 2013; Interview Thiago Alves, MAB, 15 August 2013.

% |nterview Gil Rodrigues, Didlogo Tapajés, 22 August 2013.

% Interview Candido Munduruku, leader Associagao Indigena Pusurt, 27 August 2013.
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rights.®” Furthermore, there is no company contracted to inform indigenous communities about the
project. Dialogo Tapajés, the company responsible for informing affected communities, is not allowed
to talk with affected indigenous groups.®® The indigenous lands that will be flooded are not being
included in the socio-economic registration, because the communities refuse to be registered. They
claim they cannot be compensated by monetary means and therefore the socio-economic registration
does not fit their needs and rights.

The rights of quilombolas form an extra risk: it is unclear whether quilombola groups will be affected by
the dams. Given their vulnerable status because of the lack of land rights, the human rights risks of
this group are high. The same holds for uncontacted indigenous groups.

The fact that the right to FPIC has already been violated and that there exist no policies dealing with
indigenous people makes that the risks of further adverse impacts on indigenous’ rights are very large.
Various indigenous people claim that a series of their rights will be affected when the dam will be
constructed.”

Urbanization

The Tapajés dams will lead to rapid urbanization, mainly in the cities of ltaituba and Jacareacanga.
Many people who have to leave their land will move to the city, and the cities will attract many new
people to the region who will work in the construction of the dam and other related jobs. However, the
cities of ltaituba and Jacareacanga have poor infrastructure: access to clean drinking water and
sanitation is problematic already and these problems will aggravate when the city will grow. The dams
thus have a risk of having an adverse impact on the right to drinking water and the right to sanitation.

Furthermore, the capacities of schools and hospitals in Itaituba and Jacareacanga are very limited.
The hospital in Jacareacanga, for example, has limited capacity and for most diseases patients have
to travel to hospitals in Santarém, a trip of more than 700km (two days). As little efforts are being
made to increase the capacity of schools and hospitals, the dams will probably have adverse impacts
on the right to health and education as access to these services probably deteriorates when
urbanization increases.*®

Most people in the Tapajos region work in an informal economy and have little formal education.
When these people have to leave their land and move to the city, they face a high risk of
unemployment, as their experience and knowledge are less apt for formal employment in the city.
According to Raione Lima (CPT), the construction of the dams will generate mass unemployment in
the region.'® The dams can thus also have an adverse impact on the right to work.

Climate Change & Biodiversity Loss

As described in section 6.1.6, hydroelectric dams in the Amazon contribute to climate change. The
Tapajos dams will flood large areas of virgin Amazon forest, emitting CO, and methane, both
greenhouse gases. The Tapajés dams thus have serious human rights risks related to climate change.

The Tapaj0s region is one of the best-preserved areas of the Brazilian Amazon (ICMBio 2013), but the
dams will flood more than 21.000ha of protected forest (ICMBio 2013). Furthermore, the dam will
affect the river’'s biodiversity, contributing to global biodiversity loss and impeding people’s access to
food. Communities in the Tapajos re%ion are highly dependent on fishery and a drop in fish stocks can
severely harm their access to food. ™

Civil and Political Rights

The presence of armed forces in the region contains another human rights risk. Various interviewees
already report a tense climate because of the presence of the armed forces. Given the large mandate
of these forces, the risk of adverse human rights risks is serious. Part of the forces present in
Jacareacanga are a new national force, the ‘Companhia de Operacbes Ambientais da Forca
Nacional de Seguranca Publica’, the ‘Company of Environmental Operations of the National

7 Interview Braselito Munduruku, 3 September 2013.

% Interview Gil Rodrigues, Didlogo Tapajés, 22 August 2013.

% |nterview Candido Munduruku, 27 August 2013; Braselito Munduruku, 3 September 2013.

100 Email contact Luiz Eduardo Camargo Outeiro Hernandes, MPF Santarém, 16 September 2013.
19 |nterview Raione Lima, CPT (Pastoral Land Commission), 15 August 2013.

192 Email contact Luiz Eduardo Camargo Outeiro Hernandes, MPF Santarém, 16 September 2013.
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Public Security Forces’. Rousseff installed this new force in 2012, and many perceive this newly
created force as a way to militarize the protection of companies imposing large infrastructure
projects in the Amazon such as hydroelectric dams (Diniz 2013; Carta Capital 2013).

Another factor that poses a risk to adverse impacts on civil and political rights is the fact that the
National Council for Energy Policy (CNPE) has declared the Tapajés dams as projects of national
interest. This limits the possibilities of citizens to denounce the project and limits constitutional rights
(Monteiro 2011).

Mining Activities

As described in section 5.2.2, the Tapajos dams will unlock the region for large-scale mining activities.
Mining is a sector with high human rights risks (Ruggie 2007). Contributing to the risks is the fact that
the region is a frontier, a region at the edge of a settled area that is being disclosed for large-scale
exploitation. ‘A frontier is an edge of space and time: a zone of not yet- not yet mapped, not yet
regulated’ (Tsing 2005: 28). The dams open up the region for large-scale mining and thus open up a
frontier. '° Frontiers are often characterized by adverse human rights impacts, in part because
opening up the area for resource exploitation implies a wide range of potential social, environmental
and economic changes and impacts (Peluso & Lund 2011; Langfur 2006). Furthermore, exploitation
activities on the frontier often advance faster than the enforcement of laws and regulations can keep
up with, resulting in weak government control over the expansion and its range of impacts. As a result,
frontier areas are frequently ‘ruled by patronage politics’ (Safford & Palacios 2002).

The presence of many garimpeiros in the region further aggravates the risks. According to Oldair
Lamarque from DNPM (National Department for Mining Production), the increase in large-scale mining
activities probably will increase conflicts with garimpeiros over land control.**

The Tapajés area is one of the best-preserved regions of Brazilian Amazon forest with large quantities
of pristine forest. Most mining in the area is planned to be open pit, which will cause large-scale
deforestation. Furthermore, various mining concessions are located in protected areas such as
national parks or indigenous territories. This further increases the risks for adverse human rights
impacts related to climate change and risks for adverse impacts on indigenous’ rights.

6.3 Chadin Il (PE)

The effects of the Chadin 1l dam will also be divided in actual impacts and human rights risks.

6.3.1 Actual Impacts

Meaningful stakeholder engagement

Peruvian law obliges the realization of Public Hearings where affected communities have to give their
opinion on the project. These public hearings have been realized in various communities (in Balsas,
Cocabamba, Pisucia, Cortegana and Chumuch), but Odebrecht has manipulated them in various
ways, so that we cannot speak of meaningful stakeholder engagement in these consultations.

Firstly, all interviewees claim that Odebrecht has brought people from higher areas to attend the
meetings. These people will not be directly affected by the dam as their properties are not located in
the valley that will be flooded. All interviewees claim that Odebrecht paid these people S/. 20 (=US$7)
to attend the meeting. In an area where people live in extreme poverty, this amount is significant.
Odebrecht further arranged transport for these communities. As Mirtha Villanueva (Grufides) claims,
‘they came with buses full of people from areas that will not be directly affected’.*®

Odebrecht further used the programmes Juntos and Pension 65, state programs to financially support
the poorest families and elderly, to manipulate people (Juntos 2013; Pension 65 2013).106 A woman
working for communications for Odebrecht claimed to be from the program Juntos. She threatened
people that if they would not attend the public hearing, their financial support would be cut. Again, as
the vast amount of people in the area live below the poverty line, this threat had a high impact.
According to all interviewees, the woman further paid people who did attend the meeting S/. 20 (=US$
7).

103 |nterview Odair Corréa, DNPM, 22 August 2013.

104 |nterview Odair Corréa, DNPM, 22 August 2013.

1% |nterview Mirtha Villanueva, Grufides, 16 September 2013.

1% |nterview Walter Castafieda Bustamante, Rondas Campesinas, 22 September 2013.

72



Also, Odebrecht has manipulated signatures of people voting in favour of the dam. Odebrecht offered
breakfast for everyone who attended the meeting. However, before entering the restaurant, people
had to sign a list. Although Odebrecht employees claimed this list was for registration of the breakfast,
in fact this was a list to sign in favour of the dam. As most people took breakfast and they were not
told that this list was to sign in favour of the dam, many people, before the Public Hearing started, had
already signed in favour of the dam.'®’

The woman claiming to be from the program Juntos had lists of ‘signatures’, but when people checked
these lists, they saw that the names, personal numbers (DNI) and signatures were not correct.
Signatures had been manipulated and the lists included names of people that did not live in the village
mentioned, and personal numbers were incorrect.’® See Annex 3 for pictures of the lists of signatures
from the Public Hearing in Cortegana.

Many police forces were present at the public hearings. These police forces refused various people
the entrance. As various interviewees claim, critical local leaders were not allowed to enter, as were
people from directly affected communities. Police used excessive violence and some local leaders
were injured because of police violence. Pictures of the police presence can be found in Annex 4.

Roger Ponce (Rondas Campesinas Unitarias de Celendin) estimates that 80% of the people attending
the meeting did not come from the affected region.®

The hearings were further manipulated because false or insufficient information was provided.
Odebrecht Promised that the project would bring employment for many people during a period of 30-
40 years. "' However, projects like hydroelectric dams are characterized by a large demand of
employment during construction and very litle employment when the dam is in operation. ™
Odebrecht further promised that people would be replaced to better areas, with better access to roads,
water, sanitation and schools. However, Odebrecht cannot make these claims as it is still unclear
where people will have to move to and whether people will consider these areas as ‘better’ than their
original territories. ***

Affected people claim to be poorly informed about the impacts of the project. It is unclear which areas
will be flooded, how people will be compensated and where affected people will have to go to.'**
Odebrecht has published flyers about the impacts of the dam, but these flyers represent the impacts
overly optimistic and underestimate the value of various ecosystem services (AC Energia & Marafion
Energia 2011-2013).

The EIA, which is supposed to inform affected communities about the impacts of the dam, shows
serious omissions and underestimations of risks, is superficial and too little time has been invested to
understand all impacts (Araujo Zelada 2012). The EIA further claims that in the studied area no native
or campesino communities exist (AC Energia 2011). However, it is clear that campesino communities
are the dominant group in the affected area (Araujo Zelada 2012)."** As explained in Box 1, these
campesino communities have special rights under Peruvian and international legislation. Furthermore,
Peruvian law obliges companies to conduct a more extensive EIA when communities have to be

97 |nterview Carlos Navas del Aguila, Frente de Defensa del Rio Marafion, 27 September 2013; Interview Walter Castafieda

Bustamante, Rondas CAmpesinas, 22 September 2013; Interview Mirtha Villanueva, Grufides, 16 September 2013; Interview
Antonio Zambrano Allende, Forum Solidaridad, 6 September 2013.

1% |nterview Fabian Simeon, Forum Solidaridad, 12 September 2013; Interview Antonio Zambrano Allende, Forum Solidaridad,
6 September 2013; Mirtha Villanueva, Grufides, 16 September 2013; Roy Leon, Grufides, 19 September 2013; Interview Walter
Castafieda Bustamante, Rondas Campesinas, 22 September 2013.

%9 |nterview Roger Ponce, Rondas Campesinas Unitarias de Celendin, 24 September 2013,

19 |nterview Roger Ponce, Rondas Campesinas Unitarias de Celendin, 24 September 2013; Carlos Navas del Aguila, Frente de
Defensa del Rio Marafion, 27 September 2013; Interview Carlos Navas del Aguila, Frente de Defensa del Rio Marafién, 27
September 2013.

1 |nterview Roy Leon, Grufides, 19 September 2013; Interview Carlos Navas del Aguila, Frente de Defensa del Rio Marafion,
27 September 2013.

2 |nterview Mirtha Villanueva, Grufides, 16 September 2013; Interview Roy Leon, Grufides, 19 September 2013; Interview
Carlos Navas del Aguila, Frente de Defensa del Rio Marafién, 27 September 2013.

3 |nterview Walter Castafieda Bustamante, Rondas Campesinas, 22 September 2013; Interview Jorge Chavez, PIC, 22
September 2013; Interview Mirtha Villanueva, Grufides, 16 September 2013; Interview Antonio Zambrano Allende, Forum
Solidaridad, 6 September 2013.

4 Interview Walter Castafieda Bustamante, Rondas Campesinas, 22 September 2013.
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evicted."™ However, this more profound EIA has not been conducted. The social part of the EIA is
very Iimliltéed and according to various interviewees, clearly underestimates the number of affected
people.

The right to meaningful stakeholder engagement has further been impacted upon as the authority of
the Rondas Campesinas has not been respected. According to the Public Defender, the rights of
Rondas Campesinas include the right to FPIC and the right to decide about projects on their
communities’ territory (Defensoria del Pueblo 2010). However, the Rondas Campesinas have not
been consulted and their claims have not been respected. '’ The Rondas Campesinas have
expressed public statements where they clearly oppose against the project (Federacion Regional de
Rondas Campesinas Urbanas E Indigenas de Amazonas 2012; PIC et al. 2013). However, these
public statements and the authority of the Rondas have not been respected.

Downstream of the dam live indigenous Awajun and Wampis communities that are highly dependent
on fishing. These communities will be affected by a drop in fish stocks as a result of the dam, which
clearly affects their livelihoods (Finer & Jenkins 2012). Although they have expressed themselves
against the dams, these statements have not been respected and the right to FPIC has been violated
(Celendin Libre 2013b).**®

As Milton Sanchez, president of the Interinstitutional Platform Celendin (PIC) claims, ‘this is a clear
example of how not to do a consultation process for mega-projects. The enterprise is manipulating this
informative process and is not respecting the affected people’ (Area de Integracion Solidarida &
Forum Solidaridad Pert 2013).

It is clear that the vulnerable position of people caused by the extreme poverty in the region has been
misused by bribing these people and making false promises these people put a lot of hope in, thereby
adversely impacting the right to meaningful stakeholder engagement. Furthermore, the right to
free, prior and informed consent has been neglected, as have the special rights of Rondas
Campesinas and indigenous peoples stipulated in Peruvian law.

Criminalization of Social Protest

The public hearings in Cortegana and Chumuch saw a disproportionate presence of armed policemen.
These policemen impeded people from entering the meeting; critical people were refused the entrance
(see Annex 4). % Furthermore, the policemen used excessive violence against local people, which led
to various injured people. A short movie about this violence can be solicited for at the author.

The Public Prosecutor has filed various court cases against social leaders. Leaders of the Rondas
Campesinas of Celendin have a total of 30 running court cases related to the Chadin Il project, all filed
by the Public Prosecutor.’® Walter Castafieda Bustamante has six court cases, related to terrorism,
deception of communities and robbery.*** Criminalization of social protest is a well-known strategy in
Peru and other South-American countries to weaken social resistance (Seoane et al. 2005). In the last
years, Peruvian government has introduced various laws to strongly punish civil resistance (Vasquez
2012).

Furthermore, the Public Defender, which is meant to provide legal assistance to people, is, according
to interviewees, strongly linked with the corporate interests in Chadin 1.1

15 | ej del SEIA, Modificatoria de la Ley del SEIA, Reglamento de la lei del SEIA, Resoluciones Ministeriales, Capitulo II,
Articulo 38.

8 |nterview Walter Castafieda Bustamante, Rondas Campesinas, 22 September 2013; Interview Mirtha Villanueva, Grufides,
16 September 2013; Interview Romina Rivera Bravo, Forum Solidaridad, 12 September 2013.

Y7 |nterview Walter Castafieda Bustamante, Rondas Campesinas, 22 September 2013; Interview Roger Ponce, Rondas
Campesinas Unitarias de Celendin, 24 September 2013.

18 |nterview Walter Castafieda Bustamante, Rondas Campesinas, 22 September 2013; Interview Carlos Navas, Frente de
Defensa del Rio Marafién, 27 September 2013.

9 Interview Antonio Zambrano Allende, Forum Solidaridad Pert, 6 September 2013; Interview Mirtha Villanueva, Grufides, 16
September 2013; Interview Walter Castafieda Bustamante, Rondas Campesinas, 22 September 2013.

20 |nterview Roger Ponce, Rondas Campesinas Unitarias de Celendin, 24 September 2013,

2! Interview Walter Castafieda Bustamante, Rondas Campesinas, 22 September 2013.

122 |nterview Walter Castafieda Bustamante, Rondas Campesinas, 22 September 2013; Interview Mirtha Villanueva, Grufides,
16 September 2013; Interview Jorge Chavez, PIC, 22 September 2013.
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Various interviewees further claim to be negatively presented in local press, such as newspapers and
radio. Carlos Navas claims to be presented as ‘anti-development and terrorist’.***

The criminalization of social protest impacts upon the right to equality for the law and equal
protection of the law, the right not to be subjected to arbitrary arrest, detention or exile, and the
right to freedom of opinion and expression, and the right to security of person.

6.3.2 Human Rights Risks

As described in section 6.2.2, the hydroelectric sector has high human rights risks. The fact that the
region can be typified as a frontier and the fact that corporate and State actors both have a large
interest in developing the project further increases the risks (Tsing 2005; Michalowski & Kramer 2001).

As the EIA shows clear faults and omissions, the risk of adverse human rights impacts are large, as
the exact impacts of the dam are not known and can thus not be anticipated upon (Araujo Zelada
2012).

A few specific risks can already be identified, and will be discussed subsequently.

Forced Evictions

The risk of forced evictions and related adverse human rights impacts is large. According to
interviewees, Odebrecht has so far not presented any plan or budget for the replacement of people.
The EIA very limitedly studies the social impacts of the dam and does not provide sufficient ground for
responsible expropriation (Araujo Zelada 2012). Furthermore, according to several interviewees,
Odebrecht strongly underestimates the number of affected people.'**Peruvian law demands a more
extensive EIA when people have to be replaced, however, this type of EIA has not been conducted.'®

Furthermore, in another case in Peru, Odebrecht has replaced communities to unfertile land without
access to drinking water, and with a high risk of flooding (International Rivers 2013). This problematic
history of Odebrecht contributes to the risk of adverse human rights impacts related to forced
evictions.

Adding to the risk is the fact that the Peruvian government has recently passed a law facilitating
expropriation for large infrastructure projects (El Peruano 2013).'%

The extreme poverty in the area contributes to the risk on adverse human rights impacts as a result of
expropriation, as people have little buffer to overcome adverse impacts.

Various communities have signed agreements that no one in the community will sell its land for the
dam, which is aimed to strengthen local resistance.™’

Right to Food

Large parts of the region impacted by the dam face severe malnutrition. The dam has a high risk of
adding to the problem: fertile grounds that are being used for subsistence agriculture will be flooded.
Furthermore, fish stocks, important sources of nutrition for downstream (indigenous) communities, will
be affected by the dam (Finer & Jenkins 2012).

Civil and Political Rights

The region affected by the dam already faces intense police presence, sometimes combined with
violence. Furthermore, criminalization of social leaders affects people opposing against the dam.
These problems can clearly increase in the future when the dam will be approved or constructed, and
thus form another serious human rights risk.

Climate Change & Biodiversity Loss

123 |nterview Carlos Navas del Aguila, Frente de Defensa del Rio Marafién, 27 September 2013; Interview Walter Castafieda
Bustamante, Rondas Campesinas, 22 September 2013.

2% Interview Carlos Navas del Aguila, Frente de Defensa del Rio Marafion, 27 September 2013; Interview Walter Castafieda
Bustamante, Rondas Campesinas, 22 September 2013; Interview Mirtha Villanueva, Grufides, 16 September 2013.

125 | ej del SEIA, Modificatoria de la Ley del SEIA, Reglamento de la lei del SEIA, Resoluciones Ministeriales, Capitulo 11,
Articulo 38.

126 | ey no 30025, Congreso de la Republica.

27 Interview Walter Castafieda Bustamante, Rondas Campesinas, 22 September 2013.
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As discussed in previous sections, hydroelectric dams contribute to climate change and a loss in
biodiversity, which has clear impacts on human rights. Various parts of the Marafion valley are
protected parts and have various endemic species (Sattersfield et al. 1998).

Mining Activities

As discussed in section 6.1.8, the mining sector has serious human rights risks. Mining activities in
Cajamarca already severely impact various human rights. The Yanacocha mine has led to various
adverse impacts (Sosa & Zwarteveen 2012; Bebbington & Bury 2009). The planned Conga project
has led to vivid civil protest and strong police repression and violence. In 2012, five people got killed in
protests against the mine. Human rights violations related to the Conga mine have been denounced at
the UN Human Rights Council (Celendin Libre 2013). The Conga mine is considered a project of
national interest and the discussion about this project is so serious that it has led to political crisis in
the national government (BBC 2012).

Also Vale, which has various concessions in the area, has caused various adverse human rights
impacts in its La Morada project in the Cajamarca region (Grufides 2013).

These factors make that mining activities in the area have serious human rights risks.

6.4 Conclusions
This chapter has shown that the hydroelectric dams have serious adverse human rights impacts and
human rights risks, which can be summarized in the following table.

Belo Monte Tapajos Chadin Il
Actual Impacts Drop in Bivar Runott & Forced Eviclions |Meaningiul Stakeholdar Engagement Meaningiul Stakehalder Engagement
Land Cecupation & Forced Eviclions ivil % Palitical Rights Criminalization of Social Protest

Meaningtul Stakehaldaer Engagement

Licensing Process

Failing Judicial Apparatus

LClimate Change & Biodivarsity Loss

Workers' Rights

Human Rights Risks |Mining Activitios Improper Compansation' Forced Evictions |Farced Evictions
Indigenous Rights Right te Food
Urbanization Llimate Change & Biadivarsity Loss
Climate Change & Biodivarsity Loss Civil & Political Rights
ivil % Palitical Rights Mining Activitias

Mining Activitios

Table 3, Summary Human Rights Impacts & Risks.

76



7. Normative Analysis of Responsibilities

The present chapter analyses the division of responsibilities among the various actors involved in the
project. The actions required from individual actors follow from these responsibility scenarios. The
actions required are being outlined in section 7.4.

As discussed in section 2.4, States are the principal bearers of human rights obligations. In many of
the following cases, States are the principal actors responsible for ensuring the protection of human
rights, and providing access to remedy in cases where human rights have been violated. However, as
this research focuses on the responsibilities of corporate actors, the present chapter will discuss those
responsibilities and State duties will not be discussed extensively. Nevertheless, in cases where
corporations are owned or controlled by States, the duties of State actors will be discussed.

The present analysis focuses on those actors physically involved in the projects through their
(financial) products or services. The responsibilities of shareholders of companies involved in the
projects will not be analysed separately. However, shareholders (also minority shareholders) do have
the responsibility to seek to prevent or mitigate an adverse impact caused by the companies in which
they invest (see NCP Norway 2013; NCP Netherlands 2013; OHCHR 2013; Wachenfeld 2013).
Russau (2013) has investigated shareholders involved in the Belo Monte case.

Corporations directly linked to the projects through business relationships are only limitedly being
investigated. Both Brazil and Peru export large amounts of their minerals to foreign countries, which
links them with numerous other corporations who also have a responsibility for adverse impacts in the
MEC. Further research should be conducted to uncover these relationships.

7.1 Belo Monte (BR)

7.1.1 Drop in River Runoff & Forced Evictions

The adverse impacts as a result of the drop in river runoff are caused by the decisions and actions of
Norte Energia, together with the Consoércio Construtor Belo Monte (Belo Monte Construction
Consortium, CCBM). Norte Energia designed and developed the dam and has engaged other actors
to build the dam. When Norte Energia started construction, it had not properly identified the affected
people, had not fulfilled the 40 criteria that were obligatory to obtain the installation licence, several
court cases filed by the Federal Prosecutor about the legality of the project were pending, and
statements were released by various authorities warning for the adverse impacts of the construction of
the dam. These factors together, but also every one of them separately, should have restrained Norte
Energia from starting the construction of the dam until good preventive measures were taken. The
individual actors in the Norte Energia consortium should have known that their actions would have
negative human rights impacts. Each of the individual actors can therefore be considered to be
contributing to the impact, since the decision-making and financial resources of these actors enable
and facilitate the construction of the dam.

The construction consortium CCBM was hired by Norte Energia to realize the building of the dam, and
is the actor that is physically the closest to the adverse impacts. Therefore, CCBM as a collective can
be considered to be causing the impact. The individual members of the construction consortium can
all be considered to be contributing to the impact. CCBM’s due diligence procedure should have
revealed that Norte Energia failed to take sufficient preventive measures and that numerous court
cases related to the licencing process were pending. These facts and the associated risks should
have convinced CCBM not to initiate construction activities before adequate preventive measures had
been taken and court cases had been concluded.

The other consortia and enterprises providing products (e.g. equipment) or services (e.g. engineering)
to Norte Energia and CCBM for building the dam can all be considered contributing to the adverse
impacts through their own operations. Both Norte Energia and CCBM are consortia created with one
specific goal; the construction and exploitation of the Belo Monte dam. The products and services of
actors providing to the consortia thus directly and knowingly enable and facilitate the construction of
the dam. In terms of prevention, their due diligence procedures should have revealed the adverse
human rights impacts and should have restrained them from engaging in business relationships with
Norte Energia or CCBM before adequate preventive measures had been taken and court cases had
been concluded.
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LEME, the company that executed the EIA, can be argued to contribute by omission. In the EIA,
considerable impacts have been left out, like the impacts on the river flow and fish stocks.
Furthermore, the number of affected people has been underestimated (Barbosa Magalhdes Santos &
Del Moral Hernandez 2009). In its studies, LEME has not applied common methods and knowledge
that could have reasonably been expected to fully consider the impacts of the dam (Barbosa
Magalh@es Santos & Del Moral Hernandez 2009). As the EIA served as a basis for the licensing
procedures and for identifying the remedial actions required, LEME can be considered as contributing
by omission to the adverse impacts of the Belo Monte dam.

BNDES finances the Norte Energia consortium that is building the dam. The responsibility scenario for
this type of relationship to the impact is less clear-cut than for the abovementioned actors. The few
currently available interpretations of the UNGPs on this topic (Sustainable Finance Advisory 2013;
UNOHCHR 2012), perceive financial institutions to be at a considerable ‘distance’ from the impact. A
direct link to the financial institution’s operations seems clear, but it is generally not considered to be
a contribution relationship. However, considering the crucial nature of the financial support of
BNDES to the Belo Monte dam project (BNDES supports more than 80% of the project costs), it can
be argued that BNDES is clearly enabling the dam to being built.

In addition, it may be argued that BNDES has contributed to the adverse impact of the dam by
omission (instead of action), since it is clear that BNDES did not undertake an adequate human rights
impact assessment as part of its due diligence. BNDES approved the loan on 26 November 2012.
However, at that moment, Norte Energia had failed to meet most of the environmental and social
conditions required for obtaining the construction license (MPF 2012). It was clear that the loan
granted to Norte Energia would be used for the construction of the dam. The key condition of the
contract signed between BNDES and Norte Energia was the construction of the Belo Monte dam
(BNDES 2012b). Furthermore, Norte Energia is a so-called ‘sociedade de propdsito especifico (SPE)’,
a partnership with one specific goal: the construction of the Belo Monte dam.

Furthermore, under Brazilian environmental legislation, financial institutions like BNDES are
considered responsible for the adverse impacts of projects they finance (Repérter Brasil 2011).
Therefore BNDES has not only violated international guidelines, it has also violated Brazilian law by
omitting to set environmental and social standards.**® As Guiding Principle 23 states, ‘in all contexts,
business enterprises should comply with all applicable laws’. BNDES has not done so as it has not set
measures to prevent adverse impacts and as it does not take any responsibility for the adverse
impacts of the dam (BNDES 2012b).129

Taking BNDES's crucial role in the financing of the Belo Monte dam and the fact that Brazilian law is
clear about the responsibility of financial institutions for adverse impacts related to the projects
financed, the responsibility scenario for BNES is being considered as contributing.

As the mining companies will engage in a business relationship with Norte Energia through the energy
they will consume, these companies are directly linked to the human rights impacts in the supply
chain of the Belo Monte dam. This is most clear for the mining companies that already publicly
anticipate using energy produced by the dam, like Norsk Hydro and Belo Sun. This responsibility
scenario for mining companies holds for all the following human rights impacts as well.

A visual representation of the division of responsibilities is given in Figure 16.

128 Brazilian environmental legislation includes many socio-environmental aspects as well.
12° Email contact with Central do Atendimento do BNDES, 30 July 2013.
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Figure 16, Corporate Responsibilities for Drop in River Runoff & Forced Evictions.

7.1.2 Land Occupation & Forced Evictions

Norte Energia has failed to properly identify the affected people and in many cases has failed to
provide them with compensation. Furthermore, Norte Energia has, according to several interviewees,
used tactics to intimidate people and pay as less compensation as possible (see section 6.1.2).
Through these combined actions, but also through each of them separately, Norte Energia causes the
adverse impacts on the right to an adequate standard of living, especially the right to housing, and
other human rights related to forced evictions. Every individual actor in the Norte Energia consortium
is considered to be contributing to the negative impacts, for the same reasons as described in
section 7.1.1.

Several interviewees argue that Norte Energia takes advantage of the defective land titling in the
region. As Baretto argues: ‘land titling is very weak in the region. The main actor responsible for this is
the Brazilian State. But the companies are clearly taking advantage of this situation’. 130

Guiding Principle 23 states that ‘in all contexts, business enterprises should comply with all applicable
laws’ (UNOHCHR 2011a). The commentary further specifies that ‘the concept of legal compliance
requires enterprises to comply with national laws and regulations protecting human rights even if the
capacity of the State to enforce such laws effectively is weak. It also means that enterprises should
not take advantage of operating environments that provide insufficient protection for human rights to
lower their own standard of conduct’ (UNOHCHR 2012). Land rights are clearly protected in Brazilian
law, but are poorly protected in practice. According to Guiding Principle 23, Norte Energia should not
have taken advantage of the weak land titling in the region.

Furthermore, various interviewees express clear criticism about the nature of the compensations.
Baretto explains that ‘for the enterprise, all groups living in the Amazon are the same. The company
doesn’t regard them as different groups. But for us they are different, you can't threat a ribeirinho the
same as a farmer. Ribeirinhos have to live close to the river; they cannot practice their way of living on
a territory on the margins of the highway. Ribeirinhos use collective land rights. The company asks
them what their individual land is, but they cannot say that, because they have common territory. The
company doesn’'t understand this’. As a result of this misunderstanding, ribeirinhos receive
unsatisfactory compensation.

GP 18 states that ‘in order to gauge human rights risks, business enterprises should identify and

30 |nterview Andreia Baretto, Public Defender, 2 August 2013.
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assess any actual or potential adverse human rights impacts with which they may be involved either
through their own activities or as a result of their business relationships’ (UNOHCHR 2011a). The
commentary explains that ‘in this process, business enterprises should pay special attention to any
particular human rights impacts on individuals from groups or populations that may be at heightened
risk of vulnerability or marginalization’ (UNOHCHR 2012). The human rights risk assessment of Norte
Energia should have identified ribeirinhos as a vulnerable group and should have treated them with
more cautiousness. Norte Energia should in no way have taken advantage of their relatively weak
position.

CCBM can also be considered to be causing the impact. Although CCBM is not responsible for the
land concessions, it was clear at the time it started construction that affected groups were not duly
identified and compensated. CCBM'’s due diligence should have revealed these problems and should
have restrained it from starting construction until negatively affected people were duly compensated.
Now that CCBM did start construction at a moment where people were not properly compensated, its
actions actually were the main reason why many people had to leave their land and why their rights
have thus been violated. Therefore CCBM can also be considered to be causing the impact. All
individual actors in CCBM contribute to the adverse impacts.

The other consortia providing products and services for the construction of the dam can all be
considered contributing. Their products and services make the construction of the dam, and the
related human rights impacts, possible.

BNDES is again contributing to the impact. At the moment it provided the fund, it was clear that
people had been sent off their land and were poorly compensated. As BNDES is the main fund
provider and Brazilian legislation holds fund providers accountable for adverse impacts of the projects
they finance, BNDES can be considered contributing to the impact.

The company E.labore, contracted for the communication with communities, has a role in the
compensation as well (MPF 2011b). However, it has remained unclear for the researcher what the role
of E.labore exactly was, which makes it difficult to define the responsibility scenario for this company.
But given its role in the compensation process, it will at least be directly linked to the adverse
impacts as a result of the land occupation.
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Figure 17, Corporate Responsibilities for Land Occupation & Forced Evictions.

7.1.3 Meaningful Stakeholder Engagement

The EIA for the project lies at the basis of the lack of FPIC. In the EIA, indigenous peoples are not
being considered as ‘directly affected’, but rather as ‘indirectly affected’ (Norte Energia 2009). It is
clear that indigenous peoples are being directly affected by the dam (IACHR 2011; ILO 2012; MPF
2011c). Under Brazilian legislation, the EIA forms the basis for identifying which actors have or have
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not to be consulted. As LEME and the Technical Coordination Committee have not identified
indigenous peoples as directly affected, they have caused the violation of the right to FPIC. Since the
research forms the basis for identifying whether FPIC is needed or not, the erroneous study forms the
main reason why indigenous peoples have not been consulted.

The right to free, prior and informed consent is guaranteed in the Brazilian constitution and is defined
as a requirement for the approval of a project by the Senate. As the Senate has approved the project
without conducting FPIC, the Senate is the principal actor violating Brazilian law. But this should not
have restrained Norte Energia from conducting FPIC. As the UN Working group on human rights and
transnational corporations and other business entities states: ‘to avoid adverse impacts as well as
business risks, businesses need to ensure that the State-led FPIC process is adequate. In the
absence of an adequate State-led FPIC process, a business enterprise needs to consider carefully
whether it can proceed with the project without the risk of causing or contributing to adverse impacts
on the rights of indigenous peoples: the failure to inform, engage and consult with indigenous peoples,
both men and women, not only undermines the ability of a business enterprise to respect rights (as it
may not be aware of its potential or adverse impacts), but it also fosters mistrust between communities
and business enterprises and can lead to disruptions of operations’ (UNHRC 2013c).

Furthermore, UNGP 18 states that ‘business enterprises should identify and assess any actual or
potential adverse human rights impacts with which they may be involved. This process should involve
meaningful stakeholder consultation with potentially affected groups and other potential stakeholders,
as appropriate to the size of the business enterprise and the nature and context of the operation’
(UNOHCHR 2011a). As the commentary makes clear, ‘enterprises need to understand, as far as
possible, the concerns of those who may be directly affected by their operations. This is particularly
important for enterprises whose operations or operating contexts suggest they will have significant
human rights risks’ (UNOHCHR 2012).

FPIC is further protected under Brazilian law and, as it is obvious that indigenous people are being
directly affected, Norte Energia should have gained their free, prior and informed consent, as
businesses have to obey with national legislation, also if this is not being enforced. As Norte Energia
has not done so, it causes the lack of FPIC.

Furthermore, other affected groups should also have been consulted, both under the UNGPs and
Brazilian law. This has not taken place in a satisfactory manner, as described in section 6.1.3, so
Norte Energia is not only causing the violation of the right to FPIC, but is also causing the right to
meaningful stakeholder involvement for other groups of affected people.

CCBM can also be considered to have caused the lack of meaningful stakeholder engagement. At the
time CCBM started construction, it was clear that the right to FPIC had been violated. This should
have restrained CCBM from starting construction until affected indigenous peoples had been
consulted. As CCBM actually made the decisions to start construction without the required meaningful
stakeholder engagement, they develop a project violating the right to meaningful stakeholder
engagement.

BNDES is considered to be contributing to the impact. At the moment it provided the fund, it was
clear that the right to meaningful stakeholder engagement had been violated. As BNDES is the main
funder for the project and as Brazilian legislation holds fund providers accountable for adverse impacts
of the projects they finance, BNDES can clearly be considered contributing to the impact.

The EPBM consortium is also regarded as contributing to the adverse impact. As this consortium is
physically working on the construction site that affects groups that have not been duly consulted, the
consortium can be considered to be contributing to the adverse impacts. The consortium should have
restrained from starting construction work until affected communities had been duly consulted.

Other companies or consortia that provide products or services to Norte Energia can be considered

directly linked to the adverse impacts, as they engage in business relationships with actors causing
or contributing the adverse impact.
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Mining companies are considered directly linked to the lack of meaningful stakeholder engagement.
Through their future consumption of energy from the Belo Monte dam, they are directly linked to the
adverse human rights impacts.
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Figure 18, Corporate Responsibilities for Lack of Meaningful Stakeholder Engagement (Belo Monte).

7.1.4 Licensing Process

The Brazilian government is the main actor causing the violations related to the licensing process.
However, the UNGPs stress that companies should always comply with applicable laws, even if they
are not being enforced (UNOHCHR 2011a). Under Brazilian legislation, all conditions set by IBAMA
have to be fulfilled before an installation licence can be granted. However, the companies are working
with a ‘partial licence’, non-existent in Brazilian legislation. As this clearly violates Brazilian legislation,
all companies engaged in the construction of the dam (Norte Energia, CCBM, EPBM) can be
considered to be violating Brazilian law, as they are working on a project site that has no valid license.
They therefore all contribute to the adverse impacts on the right to equal protection of the law.

BNDES can also be considered to be contributing to these adverse impacts as it finances a project
that has no valid license. But BNDES also undermines the licensing process and the authority of State
agencies like IBAMA. BNDES guaranteed financing for the project long before the ‘partial’ licence was
granted. The guarantee given by BNDES undermines the authority of State institutions charged with
the licensing of the project. Furthermore, the contract between BNDES and Norte Energia anticipates
in the power plant to be operational by February 2015. The electricity generated by the dam will be
owned by BNDES as collateral for the lending. By allowing the dam’s future electricity to serve as
collateral, BNDES undermines the authority of the State institutions that are charged with the issuing
of the operational license, an obligatory step in Brazilian legislation before a project can start its
operations.

The negative financial impact to the country if the project were to be delayed or cancelled as a result
of licensing procedures puts pressure on the licensing bodies to ease the process (Rojas & Amorim
2013). In a comparable court case, where a BNDES-financed project had no valid license, a Brazilian
judge concluded that the corporation had indeed violated environmental law, but argued that the
national financial risks of paralyzing the project were too large, because BNDES financed the project,
and therefore concluded that the corporation should not be punished (Folha de Sdo Paulo 2012).**"
This is an example where BNDES and its importance for the Brazilian financial stability clearly
undermined Brazilian legislation. BNDES's financing of Belo Monte faces the same problem: BNDES's
loan is the largest in the bank’s history and the financial risks of the project are high. As Carlos Tautz
says, ‘Belo Monte is too big to fail, the financial interests are already too large to stop the project’.**

13! Email contact with Danilo Chammas, Justica nos Trilhos, 25 August 2013.
132 |nterview Carlos Tautz, Instituto Mais Democracia, 9 July 2013.
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The EIA lies at the basis of the licensing process. In the EIA, considerable impacts have been left out,
like the impacts on the river flow and fish stocks. Furthermore, the number of affected people has
been underestimated (Barbosa Magalhdes Santos & Del Moral Hernandez 2009). In its studies, LEME
has not applied common methods and knowledge that could have reasonably been expected to fully
consider the impacts of the dam (Barbosa Magalhdes Santos & Del Moral Hernandez 2009). As the
EIA served as a basis for the licensing, LEME and the members of the Technical Cooperation Group
can be considered as contributing by omission to the adverse impacts of the Belo Monte dam.

The companies providing products and services to Norte Energia can be considered directly linked
to the adverse impacts. Although they have no role in the licensing process, they are directly linked to
the adverse impacts through their business relations with Norte Energia. The same holds for the
mining companies.

Norte Energia is the entity charged with fulfilling the conditions set by IBAMA and FUNAI. As Norte
Energia has not fulfilled the conditions before starting the construction of the dam, it causes adverse
impacts that are a result of the non-fulfiiment of these conditions. Other actors (CCBM, other
consortia, BNDES) should have known that Norte Energia had not fulfilled the criteria and should
therefore have waited to start construction or to provide products and services until the criteria were
fulfilled. As they did not do so, they enabled Norte Energia to continue the construction of the dam
without fulfilling the conditions and can be therefore be considered to be contributing to the impact.
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Figure 19, Corporate Responsibilities for the Irregular Licensing Process.
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Figure 20, Corporate Responsibilities for the Non-Fulfilment of Conditions.

7.1.5 Failing Judicial Apparatus

The main actor causing the problems with the judicial apparatus and related rights is the judicial
apparatus itself, the Brazilian State. However, Norte Energia and CCBM have started construction of
the dam while several court cases filed by the Federal Public Prosecutor were pending. By doing so,
they undermine the authority of the Prosecutor and the well-functioning of the judicial apparatus.
Therefore these actors can be considered as contributing to the adverse impacts.

According to many interviewees, Norte Energia has very close bonds with lawyers and uses these to
make them taking decisions in favour of Norte Energia. When this is the case, Norte Energia might be
considered causing the mal-functioning of the judicial system. However, little is known about the
nature of the bonds between Norte Energia and the lawyers. Therefore more research is needed on
the bonds. This example shows that studying the MEC is crucial in understanding power relations and
resulting duties and responsibilities.

BNDES can also be considered to be contributing; at the moment it gave the loan to Norte Energia,
several court cases filed by the Federal Public Attorney were pending. In their own words, ‘all projects
financed by BNDES have to be legal. This is being controlled over the whole length of the project’s
implementation’.*** As the Public Prosecutor is exactly questioning the legality of the project, BNDES
should have awaited the judges’ decision about the legality of the project. Now that it has not done so,
it undermines the authority of the Public Prosecutor and the judicial system and does not comply with
its own standards.

Other consortia and companies providing products and services to Norte Energia can be considered
directly linked to the adverse impacts as a result of a failing judicial apparatus. The court cases do
not concern those companies, so they cannot be considered as contributing, but through their
business relations with Norte Energia, they are directly linked to the adverse impacts. The same holds
for the mining companies.

133 E-mail contact Central de Atendimento do BNDES, 30 July 2013.
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Figure 21, Corporate Responsibilities for the Failing Judicial Apparatus.

7.1.6 Climate Change & Biodiversity Loss

Norte Energia, CCBM, and the other consortia and corporations providing products and services to
Belo Monte all contribute to the human rights impacts related to climate change and biodiversity loss.
Their combined decisions, actions, products and services cause the emission of greenhouse gases,
so every individual actor contributes to the adverse human rights impacts as a result of climate
change.

BNDES can also be considered as contributing. Its financial support facilitates the construction of the
dam. Furthermore, under Brazilian legislation financers have responsibilities for the adverse impacts
of projects they finance. This makes BNDES contributing to the impact.

LEME and the other actors in the Technical Coordination Group who were responsible for the EIA
contribute by omission. In the EIA, the impact on climate change has not been properly analysed,
or, as Fearnside argues: the way the EIA analyses the effects on climate change is ‘the same as not
seeing an elephant in the middle of a little room, because of fixing the eyes on a little corner of the
room’ (Fearnside 2009). He argues that common international methods and studies analysing the
effects of hydrodams have not been taken into account (Fearnside 2011a; Fearnside 2011b). Through
the omission to properly study the effects in climate change, the actors in the Technical Coordination
Committee contribute to the climate change, as the actual effects are not properly analysed and thus
not acted upon.

Through future consumption of energy from the Belo Monte dam, the mining companies are directly
linked to the human rights impacts as a result of climate change.
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Figure 22, Corporate Responsibilities for Climate Change & Biodiversity Loss.

7.1.7 Workers’ Rights

CCBM is the actor hiring the workers whose rights are possibly being violated and is thus directly
responsible for the workers. Therefore CCBM is the actor causing the adverse human rights impacts.

Norte Energia contributes to the impacts through its financial support to CCBM. Norte Energia’s due
diligence should have revealed the problems with workers’ rights and should have used its leverage to
influence the behaviour of CCBM. As it has not done so, it contributes to the impacts. All other actors
can be considered directly linked to the adverse impacts because of their business relationship with

Norte Energia.
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Figure 23, Corporate Responsibilities for Workers' Rights.

7.1.8 Mining Activities

Norte Energia will supply significant parts of the generated energy to mining companies and thus
facilitate mining expansion in the region. By doing so, Norte Energia will engage in business
relationships with mining companies through selling them energy and will thus be directly linked to
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possible adverse impacts caused by these mining companies. This business relationship gives Norte
Energia a responsibility for possible future human rights impacts caused by mining companies that will
distract energy from the Belo Monte dam. Norte Energia thus has to conduct human rights due
diligence to prevent future adverse human rights impacts related to the Belo Monte dam and the
electricity it will supply.

7.1.9 Brazilian and Norwegian State

Since several companies of the Norte Energia consortium and BNDES are owned and controlled by
the Brazilian State, the Brazilian State has an important role to address the adverse impacts.
Additionally, the fact that Norsk Hydro is a Norwegian state-owned enterprise means that the
Norwegian State also has a role to play in addressing the impact. According to the UNGPs, apart from
a general duty to protect the human rights of its inhabitants, States have an additional duty when it
comes to state-owned enterprises:

‘Where a business enterprise is controlled by the State or where its acts can be attributed
otherwise to the State, an abuse of human rights by the business enterprise may entail a
violation of the State’s own international law obligations. [...] Where these agencies do not
explicitly consider the actual and potential adverse impacts on human rights of beneficiary
enterprises, they put themselves at risk — in reputational, financial, political and potentially
legal terms — for supporting any such harm, and they may add to the human rights challenges
faced by the recipient State’ (UNOHCHR 2011a).

If States own or control business enterprises, they have the greatest means within their powers to
ensure that relevant policies, legislation and regulations regarding respect for human rights are
implemented. The State should use these means to make sure that state-controlled enterprises
respect human rights. The interpretive guide further stresses that ‘for joint ventures [like Norte
Energia, KK] with significant human rights risks, it is particularly important to ensure that the legal and
other agreements underpinning the ventures provide the necessary basis to ensure that human rights
are respected in their operations’ (UNOHCHR 2012). However, the legal obligations of the State to
respect and protect human rights are additional to the enterprise’s own responsibility to respect human
rights and do not diminish it in any regard (UNOHCHR 2012).

The UNGPs require that 1) the government of Brazil prevents, investigates, punishes and redresses
the abuse; 2) Norte Energia and BNDES undertake effective human rights due diligence to identify,
prevent, mitigate and remedy the impacts; and 3) the government of Brazil clarifies the States’
expectation that business partners respect human rights.

The involvement of Norwegian state-owned Norsk Hydro also implies that the Norwegian government
must act to require Norsk Hydro to undertake effective human rights due diligence to identify, prevent,
and mitigate the impact (UNOHCHR 2011a).

7.2 Complexo Tapajés (BR)
This section will analyse the responsibilities of different enterprises engaged in the Complexo Tapajés.
A division will be made between actual and potential human rights impacts.

7.2.1 Actual Impacts

Meaningful Stakeholder Engagement

The principal actor responsible for the lack of FPIC for decision-making for the dam and research on
indigenous territory is the Brazilian State; the State has made decisions over the dam and allows the
companies to do research on indigenous territory. However, as described in section 7.1.3, a State’s
failure to conduct FPIC does not set companies free from their obligations to conduct FPIC.

The Grupo de Estudos Tapajés, responsible for the research activities, can be considered to be
causing the impacts. As decision-making for the dam and research activities should have been
subject to FPIC, the activities of Grupo de Estudos Tapajds inherently affect the right to FPIC, as the
consortium is established to coordinate the research.

As CNEC is physically closest to the impact (CNEC researchers are the people who actually enter the
indigenous area), CNEC can be considered to be causing the adverse impact. CNEC’s due diligence
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should have revealed that the indigenous peoples had not been consulted and that nobody is allowed
to enter indigenous land without the people’s consent.

GEOSUL and Concremat contribute to the impact, as they execute studies that violate the right to
FPIC. Didlogo Tapajés and IBOPE can be considered directly linked to the adverse impact, as it
engages in a business relationship with Grupo de Estudos Tapajés, which causes the adverse
impacts. As Dialogo Tapajos has no active role in the studies, it cannot be considered to be
contributing to the adverse impacts.

The responsibility scenario is being displayed in Figure 24.

Products & Products & Products &
Services Services Services

Grupo de Estudos
Tapajos

Actions & Actions &
Omissions Omissions

Figure 24, Corporate Responsibilities for Lack of Meaningful Stakeholder Engagement (Tapajos).

The disrespect of constitutional and indigenous rights related to the limitation of conservation units is
caused by the Brazilian government. However, given the clear links between these decisions and the
hydroelectric dams, the companies involved in the research for the Belo Monte dam can all be
considered to be linked to the adverse impacts.

The responsibility scenario for mining companies depends on their role in the development of the
projects; when they actively support the rapid construction of the dams, for example through lobbying
or other forms of support to the Grupo de Estudos Tapajos, the mining companies can be considered
to be contributing to these impacts. When they do not actively support the project, they can still be
considered directly linked to the project, as various mining companies already anticipate the
construction of the dams and will use the energy when constructed. ***

Civil and Political Rights

Little is known about the actors responsible for death threats and invasion of territories. When
GEOSUL indeed is responsible for threats and invasions, it causes the adverse impacts. As
GEOSUL’s business relations with other actors are unclear, it is difficult to distinguish whether the
other corporations contribute or are directly linked to the adverse impacts. However, the companies
at least are directly linked to the impact, as the research for the dam is the main reason for the
threats and invasions. However, more transparency by the companies is needed to define the exact
responsibility scenarios.

7.2.2 Human Rights Risks
Companies do not only have responsibilities with regard to actual human rights impacts, but should
also prevent potential impacts.

3 |nterview David Leal, SEICOM, 22 July 2013; Interview Ronaldo Lima, IBRAM, 25 July 2013.
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The first requirement is that corporations have a publicly available human rights policy statement that
stipulates the enterprise’s human rights expectations of personnel, business partners and other parties
directly linked to its operations, products or services (UNOHCHR 2012).

In addition, companies should adopt due diligence to identify and prevent potential human rights
impacts. Human rights due diligence: a) should cover adverse human rights impacts that the business
enterprise may cause or contribute to through its own activities, or which may be directly linked to its
operations, products or services by its business relationships; b) will vary in complexity with the size of
the business enterprise, the risk of severe human rights impacts, and the nature and context of its
operations; c) should be on-going, recognizing that the human rights risks may change over time as
the business enterprise’s operations and operating context evolve (UNOHCHR 2012).

Due diligence should cover adverse human rights impacts that the business may cause or contribute
to through its own activities, or which may be directly linked to its operations, products or services by
business relationships (UNOHCHR 2012). As the commentary to Guiding Principle 17 explains, if due
diligence on every individual relationship is impossible, ‘business enterprises should identify general
areas where the risk of adverse human rights impacts is most significant, whether due to certain
suppliers’ or clients’ operating context, the particular operations, products or services involved, or
other relevant considerations, and prioritize these for human rights due diligence’ (UNOHCHR 2011a).

The extent to which due diligence should be conducted depends on the human rights risks and the
project’'s operational context: specific contexts may have specific human rights risks and proper due
diligence should include and account for these specific risks (UNOHCHR 2012). As described in
section 6.2.2, the human rights risks related to the sector, country and area are large, so an extensive
due diligence process is required for the Tapajos project.

In order to gauge human rights risks, business enterprises should identify and assess any actual or
potential adverse human rights impacts with which they may be involved either through their own
activities or as a result of their business relationships. This process should: a) draw on internal and/or
independent external human rights expertise; b) involve meaningful consultation with potentially
affected groups and other relevant stakeholders, as appropriate to the size of the business enterprise
and the nature and context of the operation.

The UNGP Interpretative Guide stresses the importance of stakeholder engagement in the process of
due diligence: ‘Human rights due diligence is about people. It reflects the entitlement of every human
being to be treated with dignity. It therefore involves relationships— between an enterprise and those
on whom it may have an impact. Hence, the key to human rights due diligence is the need to
understand the perspective of potentially affected individuals and groups. Where possible and
appropriate to the enterprise’s size or human rights risk profile, this should involve direct consultation
with those who may be affected or their legitimate representatives’ (UNOHCHR 2012: 33) ‘Engaging
with potentially affected groups and other relevant stakeholders provides important insights into their
perspectives and concerns regarding the enterprise’s operations and the implications these have for
human rights’ (UNOHCHR 2012: 44).

These due diligence provisions require that all corporations that can cause, contribute or be directly
linked to adverse human rights impacts related to the dams, should assess the risks, integrate them in
relevant functions and processes, take appropriate action and track the effectiveness, and
communicate how impacts are addressed (UNOHCHR 2012). The commentary to Guiding Principle
21 stresses that companies should provide a measure of transparency and accountability to
individuals or groups who may be impacted and to other relevant stakeholders, including investors
(UNOHCHR 2011a).

All companies currently involved in the Tapajos project should conduct due diligence. Also the mining
companies should conduct due diligence about their direct links or contributions to possible adverse
impacts.

Future companies that will be involved in the project will have the same obligations. The company or

consortium that wins the public bid should conduct due diligence, as should BNDES, as they in all
likelihood will (partly) finance the project, and all other companies involved in the project.
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Companies involved in the Tapajds project also have a due diligence responsibility with regard to
adverse impacts related to the construction of dams in the region. As analysed in section 5.2.2, the
construction of the dams opens up the area for large-scale mining activities. The dams are the main
reason why the region will become attractive for large-scale mining. Given the crucial role of the dams
for the development of the mining activities, the construction of the dam can be considered to be
contributing to potential adverse impacts related to large-scale mining in the area. Therefore,
companies involved in the construction of the dam should conduct due diligence to prevent their
contribution to adverse human rights impacts related to increasing mining activities in the area.

7.2.3 State Actors

As described in section 7.1.9, where a business enterprise is controlled by the State or where its acts
can be attributed otherwise to the State, an abuse of human rights by the business enterprise may
entail a violation of the State’s own international law obligations and thus involves extra human rights
obligations for these States (UNOHCHR 2012).

As described in section 5.1.2, various companies in the Grupo de Estudos Tapajds are for a large part
controlled by State actors. The Brazilian, French and Italian governments all control significant parts of
enterprises involved in the Grupo de Estudos Tapajés, such as Eletrobras, Eletronorte, EDF, GDF
Suez and Endesa.

The States should encourage and, where appropriate, require human rights due diligence by the
enterprises they control. Given the large human rights risks of the Tapajés projects, it is appropriate to
require extensive due diligence to identify, prevent, mitigate and remedy the impacts (UNOHCHR
2011a).

As the Brazilian State will probably finance a significant part of the project, it has to require BNDES to
undertake effective human rights due diligence to identify, prevent, mitigate and remedy the impacts
(UNOHCHR 2011a).

7.3 Chadin Il (PE)

As Odebrecht controls 100% of AC Energia, Odebrecht can be considered to be causing most of the
impacts described in section 6.3. Through manipulating the Public Hearings, Odebrecht causes the
adverse impacts on meaningful stakeholder engagement. Furthermore, by not consulting the Rondas
Campesinas and affected indigenous people, Odebrecht causes the adverse impacts on the right to
FPIC.

The incomplete EIA adds to the problems related to meaningful stakeholder engagement, as affected
people are not well-informed about the project and its impacts. Therefore, AMEC can be considered to
be contributing to the adverse impact on the right to meaningful stakeholder engagement.

The responsibility scenario for the excessive police presence and violence at the Public Hearings is
unclear, as it is unclear whether Odebrecht has contracted police forces or whether the Peruvian State
has sent these forces on its own initiative. Peruvian legislation gives corporations the possibility to
contract national police forces. Various mining companies operating in the region have contracted
these forces (Goldfields & PNP 2010; Yanacocha & PNP 2011; Antamina & PNP 2012). As accessing
these contracts is very difficult, it is unclear whether Odebrecht has contracted police forces.
Therefore the responsibility is difficult to define. If Odebrecht has contracted police forces, it is
responsible for the adverse impacts as a result of excessive police presence and violence and thus
causes the impacts. When it has not contracted these forces, it is directly linked to the adverse
impacts.

Criminalization of social protest through numerous court cases against social leaders is the main
responsibility of the Public Prosecutor, so the Peruvian State causes the impacts. It is unclear what
the role of Odebrecht in these processes is. Depending on the extent to which Odebrecht has pushed
for these court cases, Odebrecht can be considered contributing or directly linked to the adverse
human rights impacts as a result of the criminalization process.
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Human Rights Risks

Odebrecht should conduct an extensive human rights due diligence. As described in section 6.3.2, the
human rights risks of the project are large and the impacts have not been studied sufficiently.
Therefore an extensive human rights due diligence is indispensable to prevent future adverse human
rights impacts. As AMEC is no longer actively involved in the project, it is too late for this company to
conduct its human rights impact assessment. However, it should account for the adverse impacts it
has caused already. Mining companies that will distract energy from the dam also have to conduct due
diligence about their direct links or contributions to possible adverse impacts.

When BNDES indeed finances the project, it also has the responsibility to conduct human rights due
diligence.

Furthermore, companies in the Chadin Il project have a due diligence responsibility with regard to
adverse impacts caused by companies that are directly linked to the hydro dam, such as mining
activities. As Odebrecht and other hydroelectricity companies will probably engage in business
relationships with mining companies, they have responsibilities to investigate and act upon their links
and contributions to adverse impacts caused by mining companies.

7.4 Conclusions
The responsibility scenarios for the different cases can be summarized as follows.
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Belo Monte Norte Energia CCBM BNDES LEME Suppliers |Contractors |[E.labore EFEM Mining Companies
Drop in River Runoff & Forced Evictions |cause CAUSE contribute contribute contribute contribute contribute contribute directly linked o
Land Qccupation & Forced Evictions CAUSE CAUSE contribute contribute contribute contribute contribute/ directly linked to| contribute directly linked to
Meaningful Stakeholder Engagement Cause Cause cantribute cause direcily linked o [direcily linked to |direcily linked o cantribute direcily linked o
Licensing Process causel coniribute contribute contribute contribute direcily linked o [directly linked to | directly linked 1o contribute directly linked o
Failing Judicial Apparatus contributel cause contribute contribute dirgctly linked to dirgctly linked to |directly linked to |directly linked to dirgctly linked to|directly linked to
Climate Change & Biodiversity Loss contribute contribute contribute contribute contribute contribute contribute contribute directly linked to
Workers' Rights contribute cause direcily linked fo direcily linked to direcily linked io |directly linked to |direcily linked to direcily linked to|directly linked io

Mining Activities

directly linked 1o

directly linked to

dirgctly linked to

directly linked to

directly linked 1o

directly linked to

directly linked 1o

directly linked to

CAUGRE

Tapajos Grupo de Estudos Tapajés |CNEC GEOSUL Dialogo Tapajés|IBOPE Concremat |Mining Companies
Meaningful Stakeholder Engagement CAUSE CAUSE contribute directly linked to directly linked 1o |contribute directly linked 1o

Civil & Political Rights directly linked to directly linked io|cause? directly linked o directly linked o |directly linked to |directly linked to
Chadin Il Odebrecht AMEC Mining Companies

Meaningful Stakeholder Engagement CAUSE cantribute directly linked o

Excessive Police Presence & Violence

causel directly linked to

directly linked to

directly linked to

Criminalization of Social Protest

cantribute/ directly linked to

direcily linked to

direcily linked fo

Table 4, Summary Responsibility Scenarios.
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8. Complaints & Responsiveness to Responsibilities

The present chapter investigates the strategies of groups (potentially) negatively affected by the
hydroelectric projects: to what extent do they hold corporate actors accountable? What are their
demands? It further discusses the responses and reactions provided by the companies. This chapter
thus critically analyses the extent to which the theoretical division of responsibilities based on the
UNGPs has been applied in practice and whether this has led to change in corporate behaviour.

8.1 Belo Monte (BR)
8.1.1 Strategies used by CSOs

The civil society organisations interviewed directed the vast majority of their complaints towards the
Brazilian State and in much lesser extent to corporate actors. This has different reasons. First, the
Brazilian State is regarded as the principal actor responsible for the project, because the Belo Monte
project makes up part of government policies (PAC), is for a large part executed by State companies,
and mainly funded with public money. Another reason is that Brazilian legislation puts large duties on
the Brazilian State to protect human rights and provides little possibilities to hold corporate actors
accountable.*®

The Brazilian political landscape is another reason why organizations devote large responsibilities to
the Brazilian State. In 2002 former metalworker Lula and its PT (Partido dos Trabalhadores, Workers’
Party) came to power. This party has its roots in the workers’ movements and civil society
organizations and is regarded as ‘the most significant leftist party in Brazilian history’ (Kingstone &
Power 2008: 3). Civil society organizations form the basis of this party (Kingstone & Power 2008).
2002 was the first time in decades that a leftist party came to power and civil society movements had
large expectations of this political change.**®

But Lula was the president who took up the plans for Belo Monte again. Because of the large
confidence in Lula, many civil society organizations expected Lula would develop the project in a
responsible way."*” When it became clear that the dam would actually have serious adverse impacts,
most civil society organizations thus directed their complaints directly towards the government, the PT,
a party they thought would protect the rights of negatively affected people and would, more than other
governments, represent the interests of civil society organizations and weaker groups in society.

Another reason given why little complaints were addressed towards corporations, is their large power.
According to Carlos Tautz, ‘even for public prosecutors it's very difficult to have the capacity and the
personal courage to bring BNDES to court’. Many arque that the corporations are too big to criticize
and that they are being backed up by the government.™®

The resulting attitude of addressing complaints against the government is expressed in the following
guotations:

‘Of course there are large corporations with a lot of power behind Lula and Dilma, but that
doesn't justify the harms. The government has been chosen democratically, so they are
responsible for the people. The government cannot give in to the economic interests. There is
no sorry. These problems are not a result of the system, the system here in Brazil has a name
and address: the Brazilian government. The big capital has name and address: the
government.’**

‘Foreigners often ask me why we don’t hold the companies accountable, but Brazilians are
very reluctant in asking something from enterprises, we ask much more from the State. There

%5 |Interview Sergio Martins, SDDH, 25 July 2013.

1% |nterview Antdnia Melo, Movimento Xingu Vivo Para Sempre, 2 August 2013.

37 |nterview José Aparecido dos Santos, STTR, 6 August 2013; Interview Antdnia Melo, Movimento Xingu Vivo Para Sempre, 2
August 2013.

1% |Interviews Antdnia Melo, Marcelo Salazar, Jose Aparecido dos Santos, Carlos Tautz, Jodo Batista.

39 |nterview Antonia Melo, Movimento Xingu Vivo Para Sempre, 2 August 2013.
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are nearly no judicial mechanisms to hold companies accountable. When companies conduct
environmental crimes, the State is always the one that is being found culpable, because they
have to protect the rights of the citizens.**°

8.1.2 Types of Complaints

It is very difficult to exactly identify the demands of the affected groups. Many individuals and
organisations have changed strategies over time. The most important actors expressing complaints
are described below and can be subdivided in civil society organizations and State organizations.

Civil Society Organizations.

Movimento Xingu Vivo Para Sempre (MXVPS) is a collective of various organizations who oppose
against the dam, such as indigenous and ribeirinho communities, women organizations, environmental
NGOs, research NGOs, labour unions, religious organizations and fishermen groups. MXVPS is
backed by international organizations such as International Rivers, Amazon Watch and many South-
American organizations (MXVPS 2013b). MXVPS clearly opposes against the construction of Belo
Monte, and uses the lack of FPIC, the violation of human rights and the irregular licensing process as
the main basis for resistance. It also uses international instruments like the UNOHCHR, IACHR and
ILO. However, complaints addressed to these institutions mainly focus on State duties to protect
human rights. When addressing complaints to corporate actors, MXVPS mainly uses open letters,
meetings with the corporate actors, street protests, and occupation of the dam. In these complaints,
MXVPS addresses practically all adverse impacts described in chapter six.

The Movement of Dam-Affected People (MAB) is a national civii movement that aims to inform
affected people about the adverse impacts of hydroelectric dams. MAB tries to organize civil
resistance and protest against the project. MAB uses street protests, open letters, occupation of the
dam, and has expressed complaints at the National Council for the Defense of Human Rights of the
Ministry of Justice. Like MXVPS, MAB addresses most problems described in chapter six.

Various organizations, like Instituto Socioambiental (ISA, Socio-Environmental Institute), Fundacgéo
Viver, Produzir e Preservar (FVPP, Live, Produce and Preserve Foundation) and the Sindicato dos
Trabalhadores e Trabalhadoras Rurais (STTR, Rural Workers’ Union) who were resistant against Belo
Monte in previous years, have changed their strategies around 2011, when construction of the dam
started. Because they perceived it impossible to stop the construction of the dam, they are currently
focussing on the conditions that Norte Energia has to fulfil. The strategies they use are different: ISA
monitors the conditions and puts pressure on Norte Energia and the government to fulfil the criteria.
FVPP participates in partnerships with Norte Energia and the local government for the fulfilment of the
conditioni{lThis makes that FVPP no longer strongly criticizes Norte Energia, as they have become
partners.

Civil resistance has weakened considerably in the past years, for different reasons. As Antbnia Melo
explains, the Partido dos Trabalhadores (PT) is rooted in social movements and therefore many
people from social movements are currently working for the government. ‘The government confiscated
social leaders to work on government positions and to make propaganda for the Belo Monte dam. By
doing so, the government has succeeded in dividing and weakening social movements. Many of them
are being hijacked by the government and resistance has become very weak’.'*> Marcelo Salazar and
Jose Aparecido dos Santos also describe this phenomenon and argue that civil society organizations
have weakened because many former leaders currently work for the government.

Furthermore, many organizations do not criticize Norte Energia because of the possible positive
developments Norte Energia could bring to the region. Norte Energia promises to build schools,
hospitals, and promises financial support to local organizations. As described in section 4.2, the region
around Altamira is poor and deprived from many forms of government support. This makes that some
organizations and individuals are very susceptible to the support promised by Norte Energia. Because
many organizations are willing to receive this support, they do no longer strongly criticize Norte
Energia. Others regard this as a strategy of Norte Energia to silence resistance.

9 |nterview Sergio Martins, SDDH, 25 July 2013.

! |nterview Jodo Batista, FVPP, 8 August 2013.

2 Interview Antonia Melo, Movimento Xingu Vivo Para Sempre, 2 August 2013.

% Interview Marcelo Salazar, Instituto Socioambiental, 30 July 2013; Interview Jose Aparecido dos Santos, STTR, 6 August
2013.
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Also, the region has become economically dependent on the Belo Monte dam. ‘Protest has weakened,
because the whole region has become dependent on the dam. Many people have family working at
the dam, and many people of social movements now collaborate with Norte Energia and the local

government in programs funded by Norte Energia. This is a way to neutralize the protest’.**

A last reason why civil protest has weakened is the harassment, intimidation and criminalization of
leaders of civil society organizations. Various critical organizations have seen increasing
criminalization of their protest and their leaders have been threatened by police and other actors
(MXVPS 2013; UNHRC 2013d).

State organizations.

The Public Prosecutor is a public actor independent from other State institutions whose main aim is to
uphold justice. In order to do so, it can bring criminal charges and try criminal cases. The Public
Prosecutor has filed twenty court cases concerning Belo Monte, most of them against the Brazilian
State and State institutions such as IBAMA and FUNAI (MPF 2013a). Seven cases were directed
against Eletrobras, four against Eletronorte, and three against Odebrecht, Andrade Gutierrez and
Camargo Corréa. Two were directed against BNDES (MPF 2013a). The cases filed by the Public
Prosecutor concern various adverse impacts and use national and international legislation. The public
prosecutor has repeatedly asked for the shutdown of the project and the annulation of the installation
license (see MPF 2006; MPF 2007a; MPF 2011a). According to many interviewees from civil society
organizations, the work of the Public Prosecutor is very important in the resistance against Belo
Monte.

In cases related to Belo Monte, the Public Defender assists people who have been expropriated from
their land and have received insufficient compensation. The Public Defender, on behalf of the affected
people, directs the court cases against Norte Energia, as Norte Energia is charged with providing
proper compensation.*

8.1.3 Responses Provided by Companies

The present section discusses the responses provided by companies on the adverse impacts and the
complaints made by civil society organizations. It is difficult to discuss the companies’ responses to
the claims of the Public Prosecutor and Public Defender, as these concern court cases and the
companies contacted do not discuss pending court cases. | have tried to contact the most important
corporations involved in the construction of the dam, but have not succeeded to contact all of them.
Therefore this section partly depends on interviews and email contact with companies, and partly on
interviews with civil society organizations. Annex 2 provides an overview of actors interviewed and
emailed.

Norte Energia
Contacting Norte Energia was very difficult and through publicly available contact information | did not
succeed in contacting them. Through snowballing | got into contact with some employees.

In practice, Norte Energia has changed little as a result of the complaints received and it denies any
allegation of human rights violations.**® Court cases filed by the Public Prosecutor have not been
concluded, so the Brazilian judiciary system enables Norte Energia to keep on claiming that
‘everything about the project is legal'.

When asking about the complaints made by CSOs, Pedro Blanco (press relations Norte Energia)
argues that ‘there is a lot of confusion and lies about Belo Monte, many people don’t understand the
project. Since people look at the history of hydroelectric dams in Brazil they expect this dam will

generate many adverse impacts as well. But this project is different, we have a social responsibility’.**’

When presenting Blanco with the claims made by researchers on the faults and omissions in the EIA
and when asking about the official statements by IACHR and ILO, Blanco says: ‘all researchers do
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Interview Andreia Baretto, Public Defender, 2 August 2013.
% |nterview Antdnia Melo, Movimento Xingu Vivo Para Sempre, 2 August 2013.
T |nterview Pedro Blanco, Norte Energia, 5 August 2013.
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have an opinion, so we cannot trust your researchers more than our researchers. We have very good
researchers’.

Most of the complaints and official statements concerning adverse human rights impacts are thus
being denied and brushed aside. Many interviewees further report that, when negotiating with Norte
Energia, the consortium often passes the buck to the Brazilian State.**

Blanco further argues that ‘it is impossible to generate development without having any negative
effect. When the negative impact is larger than the positive impact you should not develop the project.
But there are some negative impacts related to Belo Monte, so that's why we do compensate’. Norte
Energia presents the compensatory measures (the IBAMA conditions) as a form of well-doing.
However, these are obligatory conditions set by IBAMA that had to be met before construction started.
Still, the largest part of the obligatory compensatory measures has not been fulfilled (IBAMA 2013).
Furthermore, Norte Energia has received an extra loan from BNDES to fulfil these criteria. The
conditions set by IBAMA can in no way be regarded as a voluntary way to compensate adverse
impacts.

Another problem related to compensation is that it often not reaches the people who face most of the
negative effects; many compensation programs are being executed in the city of Altamira, although
most of the adverse impacts are being felt on the countryside.

Norte Energia uses a discourse in which the dam is a motor for economic development in the region,
claiming that the installation of hydroelectric dams is essential for Brazil's economic development and
that the negative effects do not outweigh the positive impacts of the project.**® However, the UNGP
interpretative guidance is very clear about compensatory measures or other trade-offs: ‘a failure to
respect human rights in one area cannot be cancelled out by a benefit provided in another’
(UNOHCHR 2012).

| also tried to contact State enterprise Eletrobras, the leading company of the Norte Energia
consortium. | went to the Eletrobras office, but they refused any help and said | had to send an email
through a contact form on the website. Although | filled in the contact form several times, | never
received a response. According to various interviewees, Eletrobras denies any adverse impact.

When looking at the actions required based on the UNGPs, Norte Energia and the companies in the
consortium have failed to properly assess their human rights impacts; their assessments are only
based on an EIA that has found to be erroneous and incomplete. Official statements about human
rights impacts have been neglected. The companies have failed to engage in meaningful stakeholder
engagement; affected communities have still not been properly consulted. The companies have
further failed to address and remediate adverse impacts. Also, the consortium’s responsiveness and
transparency is failing, as Norte Energia is only transparent on very superficial aspects, and
Eletrobras, the largest company in the consortium, is not transparent at all.

The strategy of shirking responsibilities to the State is not in line with international human rights
standards. As the OECD Guidelines make clear: ‘Respect for human rights is the global standard of
expected conduct for enterprises independently of States’ abilities and/or willingness to fulfil their
human rights obligations, and does not diminish those obligations. A State’ s failure either to enforce
relevant domestic laws, or to implement international human rights obligations or the fact that it may
act contrary to such laws or international obligations does not diminish the expectation that enterprises
respect human rights’ (OECD 2011).

Vale

Vale, the largest private company that is member of the Norte Energia consortium, and the largest
mining company in Brazil, did provide responses to questions sent by email. Questioning about Vale’'s
efforts to prevent and remediate adverse impacts, Gleuza Jesué responds: ‘We believe that Belo
Monte is a sustainable project in all its aspects, in spite of some inherent negative impacts that every
hydroelectric project faces. We believe Belo Monte will bring a positive development to the region.
During the planning phase, the project design has been changed fundamentally with an eye on

8 Interview Sergio Martins, SDDH, 25 July 2013; Interview Antonia Melo, Movimento Xingu Vivo Para Sempre, 2 August 2013.
4% |nterview Pedro Blanco, Norte Energia, 5 August 2013.
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reducing the adverse impacts on the environment and the local population. The area that will be
flooded has been reduced by 60%’.**°

Jesué here refers to the adaptations made to the original design for the Belo Monte dam that planned
to flood parts of indigenous land. The new design, rather than flooding indigenous land, dries the river
flow these indigenous people are dependent upon. This adaptation in the project design can therefore
not be regarded as an improvement in the situation, and is by many indigenous people regarded as a
worse situation than the initial plans (MPF 2006).

When asking about adverse human rights impacts, Jesué argues that ‘Vale is not related to any
human rights violation in its own projects nor in consortia in which it participates. We deny any form of
human rights violation of Belo Monte’. When asking about Vale’s policies to prevent adverse impacts,
she says that ‘since 2009, we have a human rights policy based on the Protect, Respect and Remedy
Framework. In the case of Belo Monte, we carefully read the EIA to make sure that Belo Monte is a
sustainable project in all its aspects.’

Vale uses the same strategy as Norte Energia, stressing the sustainability of the project by explaining
the compensatory measures in detail. However, the UNGP Interpretative Guidance makes clear that
adverse impacts can never be cancelled out by improvements in another field (UNOHCHR 2012).

Vale has, like the Norte Energia consortium, not properly assessed its human rights impacts, as the
assessment was based on the incomplete and erroneous EIA. Furthermore, an EIA is mainly focused
on environmental impacts and cannot be regarded as a proper human rights impact assessment. Vale
has not engaged in stakeholder consultation; ™" when it would have done so, it would have understood
that the adaptations made to the initial design were not in line with the claims and needs of affected
communities. Vale has not acted to address the impact or remediate impacts. The only thing Vale has
done what is in line with the actions required by the UNGPs, is to be responsive and transparent.

Consoércio Construtor Belo Monte (CCBM)

| have not succeeded in contacting CCBM; they have no official website (a website provided on official
CCBM letters links to a conference about children) and addresses or other contact information were
not publicly available or outdated.

Few complaints are directed against CCBM. Although they are physically responsible for the adverse
impacts, under Brazilian legislation the Brazilian State and Norte Energia have much more
responsibilities for the adverse impacts. Civil society organizations follow this line of reasoning and
direct most of their complaints against the State or Norte Energia.

Some interviewees argue that the construction companies set themselves free from responsibility by
passing every responsibility to the Norte Energia consortium. Various interviewees argue that Norte
Energia is a strategic move from the construction companies to set themselves free from
responsibilities and (financial) risks. According to some interviewees, CCBM can in that way develop
the project, earn the money, and when it is criticized for adverse impacts pass the buck to Norte
Energia.152 This claim, however, is difficult to test.

As far as known, CCBM has not conducted any of the actions required based on the UNGPs.

Andrade Gutierrez, one of the companies in the consortium, denies any adverse human rights impacts
related to the Belo Monte project and therefore thinks they have no responsibility to address those.**?
Odebrecht and Camargo Corréa, two other important companies in the consortium, have been
contacted several times, but they never provided a response.

BNDES
Few complaints have been directed towards BNDES. One open letter was written to BNDES with the
request to paralyse the loan given to Norte Energia until the conditions were met.
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o Email contact with Gleuza Jesué, Director Environmental Affairs, 5 August 2013.

Interview Antdnia Melo, Movimento Xingu Vivo Para Sempre, 2 August 2013.
152 |nterview Marcelo Salazar, Instituto Socioambiental, 30 July 2013.
153 Email contact with ‘Fale Conosco’, Andrade Gutierrez, 5 September 2013.
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According to Antbnia Melo, who led the group of civil society organizations that wrote this letter,
BNDES has given no reaction to this complaint.

Carlos Tautz, who has studied BNDES for some years and has engaged in discussions with the bank
on its responsibility for adverse human rights impacts, says ‘BNDES claims they have nothing to do

with human rights violations or environmental problems’.*®

| have contacted BNDES by email to gain information on their position. As a response to the question
what BNDES has done to remediate the adverse human rights impacts, the bank answers: ‘the
environmental investments are not only done to minimize the physical and biotic impacts in the area of
influence of the project. A large part of the investments are destined for the improvement of the living
conditions of the local population, by improving local infrastructure, like sanitation, education, health
and security. We further have planned some actions that aim at improving economic activity in the
region, like the production of cacao or fish’.**®

In this answer, the bank circumvents the questions about the negative impacts of the dam and only
talks about some compensatory actions. Questions regarding the bank’s responsibility for the adverse
human rights impacts were not answered, even not in a second email sent. Although | have visited the
bank, it was impossible to get to speak to a person responsible for the loan or the bank’s social and
environmental policies.

As far as known, BNDES has not conducted any of the actions required based on the UNGPs. The
only thing it has done is being transparent by answering questions by email. However, it has only been
transparent when a first email was sent. On questions sent in a second mail, | never received a
response.

Other Companies and Consortia

Local organizations have not directed many complaints against companies or consortia that provide
products or services to Norte Energia. The main reason given is that the government is the main
responsible actor, and after that the Norte Energia consortium. MAB, however, directs complaints
against European companies Siemens and Alstom, mainly through protests and publications on the
responsibilities of these companies. By doing so, MAB tries to gain international support to put
pressure on these European companies. Furthermore, Siemens and Alstom have recently been
accused of being involved in a price-fixing cartel in the construction of the Sdo Paulo metro. By
focusing attention on these companies, MAB tries to take advantage of the public attention these
corporations already have as a result of this cartel scandal.**

Due to the large amount of companies directly linked to the adverse impacts, | have not contacted
them to provide a reaction on their human rights responsibilities. However, as described in section 8.1,
these companies have clear responsibilities for the adverse impacts related to the Belo Monte dam.
These companies either contribute or are directly linked to the adverse impacts, and should take
actions required in such scenarios. Given the large amount of enterprises that are directly linked to the
impact, a combined effort of these enterprises to effect change in the wrongful practices of the
enterprises causing or contributing to the impact can have considerable impact.

Mining Companies™’

Many interviewees from civil society organizations do not deem mining corporations responsible for
adverse impacts related to the Belo Monte dam and therefore do not hold them accountable. Others
(Instituto Mais Democracia) see little possibilities to hold mining companies accountable because of
their strong bonds with the State.

Representatives of mining corporations do not see why mining corporations are responsible for
adverse impacts as a result of the Belo Monte dam. As Ronaldo Lima (IBRAM) argues, ‘the mining
sector has no responsibility for human rights violations related to the hydroelectric dams. The dams do
not only generate energy for mining companies.’ Lima further argues that ‘people who claim to be
defending human rights, are defending their own interests in gaining a good salary. They are not really
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Interview Carlos Tautz, Instituto Mais Democracia, 9 July 2013.

Email contact with Central do Atendimento do BNDES, 30 July 2013.

1% Opservations at the National Meeting of Dam-Affected People, S&o Paulo, 2-5 September 2013.
57 For Vale, see above
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defending human rights’.**® David Leal (Secretar¥58f State for Mining) denies any form of human rights

violation related to hydroelectric dams or mining.

Belo Sun, one of the most important mining companies in the region, does not give answers to any
questions until their installation license is being granted.'®

However, the UNGPs are clear about the responsibilities of enterprises directly linked to adverse
impacts (see section 8.1). As the OECD Guidelines make clear, ‘Among the factors that will enter into
the determination of the appropriate action in such situations [enterprises directly linked to an adverse
impact, KK] are the enterprise’s leverage over the entity concerned, how crucial the relationship is to
the enterprise, the severity of the impact, and whether terminating the relationship with the entity
would have adverse human rights impacts’ (OECD 2011).

As mining companies will form one of the groups consuming most energy from the dams, their
relationship with the Norte Energia consortium is crucial and their leverage is potentially large.
Furthermore, the impacts related to the Belo Monte dam are severe. These factors make that mining
companies should make a lot of effort to make Norte Energia and other enterprises causing or
contributing to the impacts address the impacts. A combined effort of mining companies can increase
their leverage and is thus advised.

8.1.4 Conclusions

All companies in the Belo Monte MEC deny their responsibilities by denying adverse human rights
impacts, shirking responsibilities to other actors or to the State, or stressing the compensatory
measures taken. Most actors claim that the Belo Monte project is sustainable, because compensatory
measures have been taken. This shows the problem inherent to the concept of sustainability, namely
that every actor can use a definition of sustainability that fits his interests. In this way sustainability
becomes an ‘empty’ concept with no steering value.

The international human rights framework is clear about the fact that every actor that causes,
contributes or is directly linked to an adverse human right impact has a human rights responsibility
(UNOHCHR 2012; OECD 2011). Denying the impacts or shirking them away is thus an illegitimate
strategy.

Furthermore, ‘a State’s failure either to enforce relevant domestic laws, or to implement international
human rights obligations does not diminish the expectation that enterprises respect human rights’
(OECD 2011). Although the Brazilian State enables the enterprises to keep on saying that no human
rights are being violated through official denial of allegations made by the UN and the Inter-American
Human Rights Commission, the violations have been clearly documented and acknowledged by
(inter)national authorities. The Brazilian State’s denial of adverse impacts can thus in no way be used
by corporate actors to deny adverse impacts.

The responses provided by the companies show that the compensatory measures function as a mere
palliative: by focusing the attention on the compensatory measures, the adverse impacts can more
easily be ignored and denied. However, ‘a failure to respect human rights in one area cannot be
cancelled out by a benefit provided in another’ (UNOHCHR 2012).

It is thus crystal-clear that the companies in the Belo Monte consortium do not act in line with
international human rights standards. The fact that civil society organizations have only held the actors
limitedly accountable does not diminish their responsibilities. However, the capacity of civil society
organizations to hold corporations accountable through the UN Business and Human Rights
framework can be increased, which can lead to increasing pressure on corporations to act in line with
these international standards.

158 |nterview Ronaldo Lima, IBRAM, 24 July 2013.
159 |nterview David Leal, SEICOM, 22 July 2013.
180 Email contact with Sergio Cene, Belo Sun, 9 September 2013,
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8.2 Complexo Tapajoés (BR)
8.2.1 Strategies & Complaints by CSOs

As the Tapajos project is in a preliminary stage and hydroelectric dams are a new phenomenon in the
region, local resistance is weak. The most important resistance groups are the Munduruku people,
MAB (Movement of Dam-Affected People) and Movimento Tapajés Vivo.

The Munduruku people are well-organized; according to interviewees there is agreement among the
Munduruku people and they have a clear stance against hydroelectric dams on the Tapajés River. The
Munduruku people try to dialogue with responsible government and corporate entities to make them
respect the right to free, prior and informed consent. However, they have not succeeded in getting to
talk with the responsible people. The Munduruku further have written open letters and they use street
protests and have occupied the Belo Monte dam to express their concern about hydroelectric dams in
general. They also organize meetings to inform people about the impacts of the dams. Candido
Munduruku further tries to meet with Didlogo Tapajés, ‘because they are not telling the truth and try to
convince bpeople’. However, as Candido argues, they have not succeeded to discuss with Dialogo
Tapajés.™

MAB is a national movement that started to work in the region in 2011. It is coordinated by two people
and further gets support from CPT, the Pastoral Land Commission, which has a much longer history in
the region. Currently they are mainly working to inform communities about the potential impacts of the
dams and their rights. But, as Raione Lima explains, ‘working with the local people is very difficult.
There are many contradictions, different opinions and interests, and many people hope the dam will
bring progress to the region. Furthermore, we have limited financial resources and the remoteness of
communities makes it difficult to reach them’.*®?

Movimento Tapajos Vivo is a network organization that aims to unite organizations in the entire
Tapajos basin, but currently the movement is only properly functioning in Santarém. Edilberto Sena,
one of the leaders of the movement, argues that collaboration among the different organizations is
problematic. ‘The organizations do not have the same motivation. They have different ideas and
visions, and there is a lot of competition between different social leaders, which weakens the
movement.*®®> Movimento Tapajés Vivo mainly tries to inform communities about the adverse impacts

of the planned dams.

All three organizations argue that many people are currently in favour of the project, or at least do not
resist against the project, because they hope the project will bring economic and social development
to the region. Candido Munduruku, MAB and Movimento Tapajés Vivo blame Dialogo Tapajos, as they
argue that Didlogo Tapajos tries to convince people of the advantages of the dams and promise
employment, proper compensation, or products such as motors or tractors. MAB further argues that
Diadlogo Tapajos pays local people to convince others of the advantages of the dam. Although Dialogo
Tapajos denies all allegations and it is beyond the scope of the research to check these claims, it is
clear that Diadlogo Tapajos does not have a good basis for dialogue with these organizations and there
is a lot of distrust in the company.

Labour unions and other social organizations that have a longer history in the region have a more
moderate stance towards the projects. Many of them (Fishermen Union in both Itaituba and
Jacareacanga, Rural Workers’ Union in Itaituba, Tapajés Miners Union) argue they cannot do a lot
right now and have to wait for the EIA and wait until more is known about compensatory measures.
Nair Rodrigues (Rural Workers’ Union) further argues that little can be done against the project
because many powerful actors, such as large companies and the federal governments are all willing to
develop the project.*®

The Federal Public Prosecutor has opened two court cases related to the Tapajés complex. These
were directed, among others, against Eletrobras and Eletronorte. The MPF won one case and the
judge ordered the suspension of any research activities and military and police presence on
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indigenous territory until FPIC had been conducted (MPF 2013b). However, this verdict was overruled
by another judge and research activities continued with military support.*®°

8.2.2 Responses Provided by Companies

Dialogo Tapajos

Diadlogo Tapajés does not deem itself responsible for adverse human rights impacts. It has not
conducted any human rights impacts assessment.*®® According to Gil Rodrigues, Dialogo Tapajés has
investigated local culture and communities to analyse its impact, but this analysis was not based on
human rights. However, various interviewees claim that employees of Didlogo Tapajos do not
understand the local context and way of living.

Didlogo Tapajos further denies to be convincing communities by making promises or payments to
these communities. It is difficult to test the claims related to the work of Dialogo Tapajos, as their work
is being done in remote areas. However, it is clear that there is distrust between Dialogo Tapajos and
the communities, which provides a poor basis for community engagement.

According to Gil Rodrigues, Dialogo Tapajos has asked Grupo de Estudos Tapajos several times to
gain free, prior and informed consent from the affected indigenous groups.

Grupo de Estudos Tapajés

Fabio Couto, responsible for press relations of the Grupo de Estudos Tapajos, claims that the studies
do not have any impact on human rights and denies that any studies have taken place on indigenous
territory. " When asking about human rights due diligence, Couto argues that ‘the studies do not have
any impact on human rights, and thus possible adverse impacts do not have to be investigated'.

When presenting Fabio Couto with the claim of Didlogo Tapajos that they requested Grupo de
Estudos Tapajos several times to respect the right to FPIC, Couto responds: ‘with all respect, but it is
well possible that you have not properly understood Didlogo Tapajés. Under Brazilian law and
international conventions, FPIC is a privilege of power of consent, which falls under the responsibility
of the Brazilian government.*®® When asking why Grupo de Estudos Tapajés does not engage in
communication with indigenous communities, Couto argues that this is the mere responsibility of the
Brazilian government. However, as the OECD Guidelines make clear, ‘respect for human rights is the
global standard of expected conduct for enterprises independently of States’ abilities and/or
willingness to fulfil their human rights obligations, and does not diminish those obligations’ (OECD
2011).

Eletrobras and Eletronorte, the most important members of the consortium, have been contacted
several times, but did not provide any response.

Grupo de Estudos Tapajés and Eletrobras and Eletronorte do not engage in communication with
affected communities. All interviewees claim it is very difficult or impossible to communicate with the
responsible companies. Candido and Braselito Munduruku claim that Eletrobras and Eletronorte are
not willing to listen to their demands.®® The Federal Public Prosecutor confirms this, stating that ‘there
exists no dialogue, but rather an inclination towards confrontation’ (MPF 2013b). One might argue that
the affected communities can engage with Dialogo Tapajés, but, as Gil Rodrigues from Dialogo
Tapajos claims, ‘we have little information about the future impacts and often we cannot answer
questions posed by affected people’.*"

The fact that Grupo de Estudos Tapajos outsources community dialogue to Diadlogo Tapajos impedes
Grupo de Estudos Tapajos from really understanding the stakeholders’ concerns and the companies’
possible impacts on their rights. The UNGP Interpretative Guidance states that ‘it is ill-advised for an
enterprise to delegate engagement with its potentially affected stakeholders entirely to external
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experts, since this undermines its capacity to truly understand the perspectives of those it may have
an impact on and to build trusting and productive relationships with them’ (UNOHCHR 2012: 35).

CNEC/ WorleyParsons

According to interviewees, CNEC has not changed its corporate behaviour as a result of complaints.
Information on due diligence or human rights impact assessments is neither available. Interviewees
claim it was very difficult to discuss human rights impacts with CNEC employees:.l7l

WorleyParsons, the holding of CNEC, has a publicly available human rights statement
(WorleyParsons 2013).

Concremat

Concremat argues that they ‘provide services to Grupo de Estudos Tapajos, and therefore all
questions should be directed to the Grupo de Estudos Tapajés’.'’” By providing this answer,
Concremat shifts all its responsibilities to Grupo de Estudos Tapajos.

Geosul
Geosul says that the}/ ‘have been contracted by other companies, so all questions should be directed
to these companies’.””

IBOPE
IBOPE does not want to respond to any questions and shirks all responsibility to its client, the Grupo
de Estudos Tapajés.'”

8.2.3 Conclusions

Local resistance against the project is weak, and most resistance comes from the Munduruku people.
However, this resistance is being suppressed through military presence in the region and through a
denial of indigenous rights.

The Human Rights Commission of the Brazilian Senate stated that ‘despite existing norms that protect
economic, social, cultural and environmental rights for dam-affected people, the realization of these
rights only takes place under pressure of social movements’ (CDDPH 2010). MAB claims that
protection of human rights is poorly regulated under Brazilian legislation and protection of human
rights differs from project to project, from State to State, and is highly dependent on the strength of
social resistance (MAB 2013; Scalabrin 2013). The limited resistance against the project thus
increases the human rights risks related to the project.

All companies involved in the project are failing to engage in meaningful stakeholder engagement, to
communicate on their human rights policies, and to conduct human rights due diligence. Only
WorleyParsons has a publicly available human rights statement. Most companies devote all
responsibilities to the Brazilian State. However, corporations have a responsibility to respect human
rights and shirking all responsibilities to the State is thus not in line with international human rights
standards (UNOHCHR 2012).

Corporations should be aware that they could also cause or contribute to adverse human rights
impacts by omission (OECD 2011). The failure to conduct human rights due diligence can thus result
in the fact that in the future corporate actors are causing or contributing to adverse impacts.

8.3 Chadin Il (PE)

8.3.1 Strategies & Complaints

Unlike Brazil, Peru does not have many hydroelectric dams on its territory yet. The topic is relatively
new for many organizations and many people do not know a lot about the (potential) effects of
hydroelectric dams. The following organizations have taken up the Chadin Il case. However, several
of these organizations have little possibilities to work on the Chadin Il case as they are also working
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on the Conga project, which demands a lot of attention, and because of criminalization of social
protest.

NGOs

The national NGO Forum Solidaridad Pert and the Cajamarcan environmental NGO Grufides (Grupo
de Formacion e Intervencién para el Desarrollo Sostenible — Group for Education and Intervention for
Sustainable Development) are the most important NGOs working on the topic of Chadin Il. They
mainly aim at informing local communities about the effects of the hydroelectric dams. They publish
flyers informing people about the impacts and visit remote communities to explain the impacts and
their rights. They also organize events to discuss the topic. Odebrecht participated in one event.
Forum Solidaridad Pert and Grufides further monitor the Public Hearings, publish articles and study
the Environmental Impact Assessment. > Grufides also tries to discuss the topic with local
authorities.*"®

Rondas Campesinas

The Rondas Campesinas also try to inform local communities by visiting them. The regional director of
the Rondas Campesinas tries to educate local Rondas Campesinas about their rights and strategies
they can use to get their rights respected.177 The aim of the Rondas Campesinas is to get their special
rights, like the right to decide over their territory and the right to Free, Prior and Informed Consent,
respected. The Rondas have expressed various statements about their opposition against the dam.
The Rondas Campesinas mainly use international instruments like the ILO and UN to try to get this
right respected, as ‘in the Peruvian law system, there is no way to succeed in this’.*"® The Peruvian
government, after questions asked by the Inter-American Commission for Human Rights, denies the
existence of Rondas Campesinas in the Cajamarca region.*”

Frente de Defensa del Rio Marafién

The Frente de Defensa is a conjunction of various communities affected by the dam, both in
Cajamarca as in Amazonas. The organizations described above join the Frente. The Frente de
Defensa del Rio Marafion is founded to combine the forces of the various organizations working on
the subject. However, as Carlos Navas, leader of the Frente explains, ‘the resistance is very badly
organized, there is nearly no resistance and the Frente is very weak, because people do not know

anything about the impacts of hydroelectric dams’.**°

Plataforma Interinstitucional Celendina
The Interinstitutional Platform of Celendin (PIC) is a conjunction of Rondas Campesinas and labour
unions and plays a very important role in the conflict over the Conga mine. PIC also informs
communities about the adverse impacts of the dam and monitors the Public Hearings. However, the
main focus of PIC is the Conga project.

8.3.2 Responses Provided by Companies

As described in section 7.3, the responsibility scenarios for the Chadin Il project are easy to define, as
little companies are involved in the project. Although | contacted Odebrecht and AMEC, they did not
provide responses. Various interviewees claim it is difficult to engage in discussion with Odebrecht, ***
and otlré(zer organizations do not want to engage in discussions as Odebrecht does not respect their
rights.

It is clear that the studies on which the Chadin Il project is based are very limited and do not provide
sufficient basis to start the project in a responsible way. The EIA studies social impacts in a very
limited way and the studies about the number of affected people have serious omissions.
Furthermore, Odebrecht has not communicated a structured plan on how to relocate affected
communities.
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Moreover, Odebrecht does not engage in meaningful stakeholder engagement with affected
communities. Various affected communities argue that they do not know the effects and that
Odebrecht does not provide them with information.

We can thus conclude that Odebrecht has not fulfilled its obligations under the UNGPs. It is unclear
whether AMEC has assessed its human rights impacts, but they did not communicate and the studies
they produced contained various omissions, so probably AMEC neither has a coherent analysis of its
(potential) human rights impacts.

8.4 Conclusions

The present chapter has shown that corporate actors do not deem themselves responsible for adverse
impacts they cause, contribute, or are directly linked to. Corporations use strategies such as denial,
shirking responsibilities to other actors, focusing attention on compensatory measures and future
positive developments, and malign actors opposing against the dams.

In general, the power of entities opposing against the dams is very weak compared to the power block
of the MEC they have to struggle against. In contrast to the large economic and political power, and
the network, productive and disciplinary powers of the MEC, local organizations have very little
financial and other resources at their disposition, which limits their economic power. Furthermore, they
have little political power, and some political rights, such as the right to Free, Prior and Informed
Consent, are being neglected by the State. Political power is further diminished through criminalization
of social protest and suppression of demonstrations and through a judicial process that faces
unreasonable delays. As a result of limited economic and political powers, the network, productive and
disciplinary powers of the CSOs are limited: they have little means to collaborate with other
organizations, to inform affected communities about the impacts of the dams, or to conduct research
on the projects. This is problematic as CSOs are increasingly being seen as active actors for change
for sustainability, as described in section 2.3. However, in cases where power imbalances are large,
such as in the MEC, it is difficult for CSOs to fulfil this role.
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9. Discussion & Conclusions

The present chapter reflects on the research and consists of a discussion and conclusion.

9.1 Discussion
In the following section the research design, results and recommendations will be discussed.

9.1.1 Research Design

The focus on the Minerals-Energy Complex has enabled the researcher to investigate the usefulness
of the UN Guiding Principles in a situation wherein power and resources are highly concentrated. The
research has shown that a strong concentration of power and resources, such as in the MEC, has
large impacts on the extent to which responsible actors can be held accountable. It can thus be
concluded that the use of the MEC as a focal point of this research enriches the analysis and provides
new and useful insights in the way in which concentrations of power and resources affect corporate
accountability and sustainability. | therefore recommend that more researchers open their eyes for
situations wherein power and resources are being concentrated, as these concentrations can and do
undermine international human rights frameworks and have a large impact on human rights and
sustainability.

| have operationalized the Minerals-Energy Complex by focusing on the links between the sectors and
the State, and analysing the concentration of power and resources in specific cases. This stands in
contrast to the way in which Fine and Rustomjee (1996) have operationalized the MEC in their
research in South Africa. They have taken a meta-approach and mainly studied macro-economic
processes. Although the approach taken by Fine and Rustomjee provides useful insights in the way
the MEC influences the South African economic structure, the operationalization | have taken has
proven to be useful in research wherein the MEC is used to study responsibilities for adverse human
rights and sustainability impacts. In order to understand the division of responsibilities, the actors
involved in specific cases have to be mapped. Furthermore, linkages between the sectors have to be
understood, ranging from financial to institutional or personal linkages. The present research aimed to
provide a rich understanding of the processes at play in the MEC and the operationalization was
therefore useful to study the corporations’ responsiveness to responsibilities. Since concentrations of
power influence the extent to which corporate actors can be held accountable, this focus has proven
to be useful for the present research. Furthermore, this research has shown that the MEC is not
merely an economic concept, but is also a highly political and social phenomenon. As a result of the
operationalization chosen, this study says little about the impacts of the MEC on macro-economic
processes.

The qualitative research approach taken, mainly based on semi-structured interviews, enabled the
researcher to get to know some of the ways in which the sectors and State are interlinked and how the
resulting concentration of power and resources affects the extent to which corporate actors can be
held accountable. However, most data used are not collected directly from actors within the MEC, but
rather from actors indirectly involved, such as affected communities or NGOs. The quality and
robustness of the collected data would be larger when actors within the MEC could be interviewed, but
the lack of transparency of involved actors impeded this. The fact that the projects studied are in the
planning or construction phase adds to the difficulties of studying the MEC, as these are the most
controversial phases with most public discussion. It is possible that in a few years from now, when
dust has settled, it is easier to study the MEC in these cases, taking a retrospective approach.
However, as the dams studied are the first ones in a series of dams to come, and since the research
takes an action-oriented approach, for this research there were little alternatives to improve insights in
the MEC through a qualitative research approach.

In the operationalization of the concept of power, | have chosen to mix more traditional understandings
of power, such as economic or political power, with modern approaches, like Foucault’'s network or
productive power. These modern approaches have mainly been developed in European or other
western network societies. It can be questioned whether these approaches are applicable to the
South-American situation, in societies where communication networks are not widely dispersed and
civil society organizations are relatively weak. At the same time, these countries make up part of a
globalized economy, with multinational corporations, globalized trade systems and international
networks. The research has shown that corporate and State actors do use the modern forms of power,
as they execute network power and productive power. Nevertheless, affected groups have fewer
possibilities to use these powers, due to the lack of education, limited access to modern
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communication and the large (relative) distances between affected communities. However, there are
possibilities for affected groups to use network power, for example by using international networks or
relations to hold (foreign) enterprises or investors accountable. The modern forms of power are thus
applicable to the South-American context, as these countries make up part of a global network. The
differences in access to these modern forms of power are useful to analyse power imbalances.

Studying a powerful system such as the MEC has implications for research ethics. | have interviewed
various people who face risks because they try to hold corporations and State actors accountable.
Various interviewees asked me not to publish everything they told me or to anonymise statements.
Researchers investigating powerful systems should be aware of the risks of interviewing people locally
involved. Furthermore, it is possible that interviewees have not told me everything they know, because
of fear that they might get in trouble when they do give sensitive information.

By using the MEC as a theoretical framework, the researcher is deliberately being blinkered, because
the MEC by definition focuses on the relations and power concentrations in the energy and mining
sectors. However, in the Brazilian context it would probably be better to take a slightly broader
approach by integrating the electricity-intensive aluminium industry in the research. Given the large
number of aluminium smelters in the Amazon region, the large energy demand and the large
concentrations of money and other forms of power in this sector, future research might be enriched by
integrating this sector in the studies on the MEC.

A last remark related to the research design concerns the ambiguous nature of the Brazilian and
Peruvian State. In the research | often refer to the concept ‘State’, without making a large difference
between the various entities. However, the research has shown that the State is no uniform entity and
different State institutions play different, sometimes even contrasting, roles in the MEC. Although |
have tried to overcome the problem by naming the different institutions or referring to the decision-
making actor, it might be useful to further study the different roles of different State institutions in the
MEC. This can provide better insights in the State’s role in the MEC and its (power) relations with
other actors in the MEC.

9.1.2 Results

One of the aims of this research was to unravel the relationships and powers in the Minerals-Energy
Complex in Brazil and Peru. Although the research has shed a light on the MEC, the specific links
between hydroelectricity and mining projects still remain relatively unclear. Although it is clear that the
two sectors are related, the ways in which they are related are less clear. For example, it is unclear
whether mining companies push for the construction of hydroelectricity dams, or just take advantage
of their construction. As responsibility scenarios depend on these relationships, it is important to
further investigate them.

Furthermore, although the links between the hydroelectricity and mining sectors are clear, they are
difficult to specify on the level of the individual corporation. Corporations are not transparent on their
future energy policies, so at the time hydroelectric dams are being constructed, most mining
companies directly linked to these dams cannot be properly identified. This is problematic for the
identification of responsible actors, because mining companies do have responsibilities for adverse
impacts related to hydroelectric dams. Corporations should thus be more transparent on their energy
policies. Furthermore, State actors should be more transparent on the reasons behind building the
dams and the destinations of this newly generated energy. Only then responsibilities can be properly
identified. The MEC and the specific links between the hydroelectric dams and the mining companies
can probably better be studied in a few years from now, when the dams are being constructed and the
electricity customers are clearer. Furthermore, it is possible that actors involved in the MEC are more
willing to give interviews or provide information in a few years from now, when the large attention for
the projects has passed by.

Studying the concentration of power in the MEC has proven to be useful, as insights in concentrations
in power help to study corporate accountability. The analysis of power is both useful for the
identification of responsible actors, as well as to provide explanations for the lack of responsiveness to
complaints. Studying power further helped to understand the powers at play in the groups resisting
against the dams. However, the exact forms in which power is being concentrated within the MEC
remain rather unclear. Although it is clear that there are links between the sectors and the State,
various details about the concentration of powers remain obscure. Increased transparency of both
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corporate and State actors can improve insights in power relations. However, some concentrations of
power are probably deliberately held obscure, so one cannot expect that all details will voluntarily
come to the light. Therefore researchers should keep on studying these power relations and use
innovative methods to bring these power relations to the light.

Although Ruggie claims that the ‘courts of public opinion’ are an important force to hold corporations
accountable (Blitt 2012), it are these very public opinions that corporations are increasingly influencing
upon. As this research has shown, corporations use various strategies to convince or mislead local
communities so that they do not resist against large-scale projects. Companies promise local
development, promise schools or hospitals, employment, bribe people to vote in favour, and
underestimate the adverse impacts. Critical groups or people are often being neglected, repressed or
criminalized. These examples show that actors with large economic power can also generate
productive or disciplinary power: corporations invest large amounts of money and resources in
‘communication’ with affected communities and in convincing these communities. Also the discourse
used by the State, wherein dams are presented as necessary for development of the region, adds to
the productive power of the MEC that influences public opinion. As these practices undermine the very
‘courts of public opinion’ and might thus undermine the international human rights framework, it is
important to investigate these practices and powers. It is important to know to what extent
corporations manipulate public opinion and how this influences corporate accountability. The thin line
between information provision and manipulation and false promises should be better investigated, so
that affected groups are better armed against deception and false promises. Also the power imbalance
over access to information and knowledge, and in the production of information and discourses should
be investigated. As the public opinion is a very important power, as it consists of both productive and
disciplinary power, and Ruggie puts high importance on this form of power, it is essential to
understand it.

The research further shows ways in which Brazil, one of the BRICS countries, undermines the
international human rights regime by threatening to retrieve its ambassador to the IACHR and stop
payments after a critical statement on Belo Monte was released by the Commission, and by denying
claims made by the ILO. Given the growing importance of BRICS in the international economy and
thus in the business and human rights discussion, it is important to understand their stance towards
the existing human rights regime to guarantee protection of human rights under changing global power
relations.

The research has further shown that it is very difficult to hold responsible actors accountable. As
interests of various powerful actors are interwoven, the MEC is a highly powerful system. Although the
UNGPs provide a useful normative framework for identifying responsibilities in complex situations with
numerous actors involved, this research has shown that the impact of the UNGPs on the actual
corporate or State behaviour is still limited. In a situation wherein corporations and State actors keep
on denying adverse impacts or shirking responsibilities to each other, the international human rights
framework lacks ‘teeth’ to enforce change in behaviour. As the power of the South-American MEC will
probably increase in coming years, supported by government plans such as IIRSA and PAC, it is
important to investigate how the non-responsiveness of corporations and responsible State actors can
be broken. This is especially important in complex systems such as the MEC, where actors can keep
on passing the buck to each other and where various actors can use their different powers to back
other actors up.

However, this is not only a responsibility of researchers. International systems such as the UNGPs are
very clear about State duties and corporate responsibilities with regard to human rights. Corporations
and States should respect these standards and act upon them. Furthermore, these frameworks can be
used more by civil society organizations to point corporations at their responsibilities.

This research has shown that hydroelectric dams in the Amazon have high human rights risks.
Researchers should anticipate for these risks in human rights impact assessments. The research has
further shown that communication with affected groups is crucial to understand local impacts and
opinions. As corporations increasingly try to influence opinions on their projects, researchers should
be aware that it is crucial to talk to affected people to understand the impacts. Otherwise researchers
themselves might be caught in a discourse invented by powerful actors.
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9.1.3 Recommendations

The present research has shown that, although the UNGPs and the UN Business & Human Rights
Framework are clear about the divisions of duties and responsibilities in cases wherein corporations
affect human rights, they have proved to be of little value in the cases studied; various human rights
are being impacted upon, actors do not take responsibilities and responsible actors go unpunished. In
order to protect human rights and achieve sustainability, ways should be found in which responsible
actors take their responsibilities for adverse impacts they cause or contribute to, especially in cases
wherein power and resources are being concentrated in the hands of a few.

Currently, the OECD Specific Instance Procedure is one of the only ways in which corporations can be
held accountable under international regulations, and still, this procedure has no means to punish
responsible actors. States should design and implement more laws that hold corporations
accountable, also for their activities on foreign territory. However, the research has also shown that
the existence of laws does not guarantee the actual protection of rights that are officially being
protected under these laws; Brazil has inclusive laws that devote large responsibilities to corporate
actors, but the laws are not being implemented or enforced. This stipulates the importance of
international instruments to protect human rights related to business activities. The research shows
that, in cases where States are unable or unwilling to protect business-related human rights, the
international community should find ways to punish corporations adversely impacting human rights.
The UN is the first organ that should implement binding and powerful instruments to ensure the
protection of human rights affected upon by corporate actors. However, other organs, such as the
OECD, ILO, development banks, or regional human rights commissions can also take up these
responsibilities.

The present research has shown that the MEC functions as a system of accumulation and thus
increases inequalities. Fine and Rustomjee (1996) already found that a process of democratization is
compatible with enduring economic inequalities, a process that is also clearly visible in the Brazilian
and Peruvian cases studied. As Neumayer (2011) concluded, ‘vicious circles between more inequality
leading to more unsustainability and vice versa are likely to exist. In turn, this will mean that policies
aimed at reducing inequality and achieving sustainability have a good chance of resulting in virtuous
circles or win-win situations’. According to UN Secretary-General Ban Ki Moon, ‘equity is emerging as
a central plank in discussions on the post-2015 development agenda’ (UN News Centre 2013). Given
the importance of equality for sustainability and vice versa, more research on the increase in inequality
as a result of the MEC should be conducted.

9.2 Conclusions
The present research aimed at answering the following question:

To what extent do the UN Guiding Principles on Business & Human Rights affect attitudes and actions
of corporations and affected groups in the minerals-energy complex in Brazil and Peru?

The research takes a normative-empirical approach and is based on three case studies of
hydroelectric dams in Brazil and Peru. The qualitative research is mainly based on literature review
and semi-structured interviewing. The research starts with analysing the existence of a minerals-
energy complex (MEC), a concept developed to describe the strong interlinkages between the mining
and energy sector and with the State, and the system of accumulation at play in such a complex. The
analysis of the MEC focuses on hydroelectric dams and their links with the mining industry.
Subsequently, the adverse human rights impacts related to the dams are being studied. Based on this
empirical analysis, a normative analysis is being executed, based on the UN Guiding Principles on
Business and Human Rights, wherein divisions of responsibilities for the adverse human rights
impacts are being analysed. The last part of the research empirically analyses to what extent the
UNGPs affect attitudes and actions of corporations and affected groups in the MEC, and focuses on
the question to what extent CSOs use this framework and to what extent corporations act in line with
their responsibilities under the UNGPs.

The research shows the clear presence of a minerals-energy complex operating in Brazil and Peru.
The hydroelectricity and mining sectors, both dominated by a few actors, are strongly interlinked. The
hydroelectricity sector is dominated by Brazilian state-owned energy companies, Brazilian construction
companies and international equipment companies. The mining sector is more diverse; in the case of
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Belo Monte the role of Brazilian Vale is large, but in other cases there is a presence of various
international mining corporations.

Although governments and corporations claim that the installation of hydroelectricity dams will lead to
greater national energy security and higher electrification rates, the dams open up frontiers for large-
scale mining activities and facilitate mineral exploitation in remote areas. In the end, much of the
energy goes to mining activities. The hydroelectricity and mining sectors are mutually dependent and
sometimes they are strongly interlinked: in the Belo Monte case, mining company Vale is part of the
Norte Energia consortium exploiting the dam. In the Chadin Il case, Odebrecht exploits the dam and is
the largest contractor of the largest mine in the region.

The State has incorporated the interests of hydroelectricity and mining companies by developing
economic policies that favour these sectors. By doing so, State and private actors have become
mutually dependent and combine their powers to pursue their common interests.

The hydroelectricity and mining sectors are strongly linked with the Brazilian State through ownership
structures and financial support. Eletrobras and Eletronorte, two state-owned companies, have large
roles in the two Brazilian hydroelectricity projects. Furthermore, the Brazilian State controls large parts
of Vale, Brazil's largest mining company. Companies involved in the MEC further receive extensive
financial government support from BNDES, the Brazilian development bank, both for projects in Brazil
and abroad. This makes that the Brazilian State has a very active role in the minerals-energy complex.
The bilateral energy agreement between Brazil and Peru is another form in which the Brazilian State
supports the expansion of the Brazilian MEC on foreign territory.

In all cases studied, the State uses its judicial, legislative and executive power to favour companies in
the hydroelectricity sector. All three cases studied face irregular licensing processes, very often
leading to violations of constitutional and human rights. Furthermore, court cases face unreasonable
delay and, despite international authoritative acknowledgements of human rights violations, judges
neglect many of the adverse impacts of the projects. Also, in all cases studied, corporations have
received support from police or military forces, often using violence or intimidating communities.

The State and private sectors further get interwoven because hydroelectricity companies take over
typical government services. This is clearest in the Belo Monte case: as a form of compensation,
Norte Energia supports various government institutions such as police and environmental authorities,
which blurs the divisions between State and private actors and might lead to a State apparatus
increasingly working in favour of corporate interests. In the Tapajés and Chadin Il cases, many
affected people hope that the hydroelectricity corporations will bring improvements in education,
health and other typical state services. Given the severe poverty in the affected areas and the lack of
state services such as education and health, many communities are receptive when companies
promise to develop these state services (although they are often not being developed in practice).
Furthermore, in the Chadin Il case, the company has used the name of state programs (Juntos and
Pension 65) to convince people to attend the Public Hearings. In general, the MEC blurs the divides
between responsibilities of States and corporations.

The MEC can be seen as a system of accumulation of power and resources. Corporate and State
actors combine their economic and political powers in a network, the MEC, wherein they use the
different powers at their disposition to develop the projects and to influence public opinion on the
projects through productive and disciplinary power. Furthermore, through criminalization and
repression of local resistance, the MEC diminishes contra-powers that try to hold actors in the MEC
accountable for adverse human rights impacts. Resources are also being concentrated in the MEC:
large amounts of public money are being concentrated in the hands of a few corporate actors and the
dams mainly serve the mining industry, an industry that probably contributes little to local development
and has high human rights risks. Through accumulation by dispossession, natural resources such as
land and water are being concentrated in the hands of a few corporate actors, leaving many
communities without access to natural resources they are dependent upon.

A system where economic and political powers pursue common interests has very high human rights
risks. The Belo Monte case has already shown a range of severe human rights impacts, forcing
thousands of people to leave their homes without proper compensation and impoverished access to
food and drinking water, violating the right to meaningful stakeholder engagement, and violating rights
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to legal certainty, as the licensing process faces numerous irregularities and the judicial apparatus is
repeatedly favouring corporate interests. Also human rights related to safety, climate change,
biodiversity and workers’ rights are impacted upon. The Tapajés and Chadin Il cases already see
serious adverse impacts, mainly related to meaningful stakeholder engagement, and face numerous
serious human rights risks in the future.

The UNGPs provide a useful normative framework to identify and assess the divisions of
responsibilities for these (potential) adverse impacts. Nevertheless, the UNGPs do still not guarantee
protection of human rights affected by corporations. The UNGPs are not (yet) being implemented at
the corporate level, most civil society organizations do not refer to the UNGPs when trying to hold
corporations accountable, and the UNGPs lack implementation and enforcement in legislation or other
binding (international) frameworks. However, the UNGPs are a first step in setting a moral benchmark
on human rights responsibilities of corporate entities. In the coming years, the UNGPs should be
implemented in legislation, policies and practice, to ensure that they become more than a mere
promise on paper, but actually help to achieve better protection of human rights and sustainability.

Using the MEC theory in this study facilitates identifying responsible actors. The MEC has shown that
mining companies are clearly linked to hydroelectricity dams and thus have a responsibility for all
adverse human rights impacts related to the hydroelectric dams as they engage in business
relationships with the hydroelectricity companies. The other way around, hydroelectricity companies
are responsible for adverse impacts related to large-scale mining activities that (will) consume energy
from the hydroelectric dams.

Strategies used by affected communities to hold corporations accountable differ considerably. In the
Belo Monte case, resistance is mainly directed towards the Brazilian State. Corporate actors are being
held accountable to a lesser extent. Furthermore, complaints are mainly directed against the Norte
Energia consortium, and much less towards other actors involved in the project. Mining companies are
not being held accountable for the adverse impacts related to the Belo Monte dam.

In the Tapajés and Chadin Il case, resistance is relatively weak. Some organizations clearly oppose
against the plans, mainly using the right to meaningful stakeholder engagement, but many people still
put a lot of hope in the positive development the projects might bring to the region. Here the
productive power of the MEC is clearly visible. The fact that local resistance is weak increases the risk
of future adverse impacts, as the extent to which human rights are protected in the construction of
hydroelectricity dams in Brazil clearly depends on the resistance of local organizations.

In general, the power of entities opposing against the dams is weak compared to the power block of
the MEC they have to struggle against. These power imbalances make it difficult or nearly impossible
for CSOs to be active actors for change for sustainability. Although international agreements such as
the UNGPs ascribe larger and larger roles and responsibilities to CSOs to hold corporations
accountable, this research has shown that in cases where power imbalances are large, such as in the
MEC, it is very difficult for CSOs to actually fulfil this role.

None of the companies in either of the cases deems itself responsible for the (possible) adverse
impacts it causes, contributes or is directly linked to. Companies do not accept the responsibility
scenarios and most of them shift responsibilities to the State, to other actors involved, or claim that
everything about the project is ‘perfectly legal’. The fact that the State does not punish actors that
cause adverse impacts, makes that companies can keep on defending this statement. Various
companies point at the positive development impacts of the dams and use this as a way to neutralize
adverse impacts. However, a failure to respect human rights in one area cannot be cancelled out by a
benefit provided in another and adverse human rights impacts can thus not be compensated by some
development projects or promises of increasing employment.

The responsibilities of state-controlled corporations are larger than those of other enterprises, as they
fall under the State duty to protect human rights. However, Eletrobras and Eletronorte, corporations
involved in two of the three cases and fully controlled by the Brazilian State, provide no transparency
and do not engage in communication with affected stakeholders. BNDES, the Brazilian development
bank, does not deem itself responsible for the adverse impacts.
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The present research shows that it is very problematic to change corporate behaviour in the MEC
based on the division of responsibilities under the UNGPs. Responsible actors deny adverse impacts,
or shift responsibilities to other actors. They do not engage in meaningful stakeholder consultation,
claims by affected communities are often being denied and various communities face repression or
criminalization. The fact that State and corporate actors combine their powers contributes to the
difficulties of bringing about change in corporate behaviour. This research shows that voluntary
sustainability or human rights commitments do not guarantee protection of human rights. Therefore
improvements in binding ways in which corporations can be held accountable for adverse human
rights impacts, is highly needed. Only then human rights affected by corporations can be duly
protected.
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Annex 1. Protocol

Question Hydro companies Mining companies NGOs State entities
Links hydro- - in which ways do mining - origin of the energy they - in which ways do the two - which factors influence the
mining companies support hydro projects use sectors work in mutually decision where to build a
companies (financially, organizationally, - planned future distraction  beneficial relationships? dam?
lobbying)? of energy - which percentage of energy - what is the primary aim of
- to what extent is future - decision on where to goes to mining? building dams?
distraction of energy by mining expand activities (related - why did mining companies - what does the government
companies taken into account to availability of energy?) come to the region do to create an attractive
when planning a hydro dam? - personal contact with (competitive advantage) business environment for
- which percentage of generated mining companies mining companies?
energy goes to mining sector? (persons with different
- what if the dam has financial jobs)?
problems; more to mining? - lobbying with hydro
companies to distract
energy?
- collaboration with hydro
companies for easing
expansion?
Links state - lobbying activities - what does the state doto - which financial incentives - what does the government

Human rights
violations

How have
complaints
been
addressed

What has
been the
response of
responsible
actors

Why have
actors
responded
this way?

- financial state support
- links with BNDES
- support BNDES crucial?

- which HR violations are linked to
your business?

- which HR violations are linked to
your sector?

- which HR violations are linked to
mining sector?

- HR complaints addressed to your
company/ sector?

- what has your company done in
response to HR violation?

- how has your company reacted
on complaints?

- how has your company
prevented HR violation?

- due diligence

- do you find your company
responsible for a certain HR
violation?

- why/ why not?

- who else is responsible for HR
violation?

support mining
companies?

- what does the company/
sector do to increase state
support?

- where does the company
lobby?

- what does the company
do to increase access to
cheap energy?

- is the state supportive of
mining companies? In
which sense?

- which HR violations are
linked to your business?

- which HR violations are
linked to your sector?

- which HR violations are
linked to mining sector?

- HR complaints
addressed to your
company/ sector?

- what has your company
done in response to HR
violation?

- how has your company
reacted on complaints?

- how has your company
prevented HR violation?
- to what extent/ to which
actor leverage used?

- due diligence

- do you find your
company responsible for a
certain HR violation?

- why/ why not?

- who else is responsible
for HR violation?

does the state give to mining
and hydro companies?

- which regulatory
advantages are given?

- which military/ other forms
of support are given?

- what are the structures of
the links between
mining/hydro and state?

- which types of HR
violations?

- against whom?

- by who?

- official recognition of
violations

- change over time

- what done to address
complaints (which violation,
against which actor, with
what aim, what mechanisms,
which form)

- why or why not chosen for a
specific strategy/ actor/
violation

- support from other actors?

- how have the actors reacted
on complaints?

- which actors reacted/ which
not?

- which reasons were given
why/ why not to react or take
action?

do to create a positive
business environment for
hydro and mining?

- why does BNDES mainly
finance infrastructure/
resource projects?

- are there HR violations
related to hydro and mining?
- what is the role of your
agency in these violations?

- what is the state’s role in
these violations?

- HR complaints addressed to
your agency/ the state?

- what has your agency done
in response to HR violation?
- how has your agency
reacted on complaints?

- how has your agency
prevented HR violation?

- due diligence

- what has your agency done
to prevent HR violations by
enterprises?

- do you find your agency
responsible for a certain HR
violation?

- why/ why not?

- who else is responsible for
HR violation?
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Annex 2. Interviewees

Name Organization Date Concerning
interviewed
1. | Carlos Tautz Instituto Mais 9 July 2013 BNDES
Democréacia (Institute MEC
More Democracy),
researcher
2. | Jodo Roberto Lopes Instituto Mais 16 July 2013 BNDES
Pinto Democracia (Institute MEC
More Democracy), Belo Monte
coordinator, political
scientist
3. | Tarcisio Feitosa Federal Public 21 July 2013 Belo Monte
Prosecutor, technical Tapajos
assessor
4. | David Araujo Leal SEICOM (State 22 July 2013 Mining potential
Secretary of Industry, Para
Commerce and Mining), MEC
head of mining affairs Corporate
accountability
5. | Ronaldo Lima IBRAM (Brazilian Mining | 24 July 2013 Mining potential
Association), executive Para
manager MEC
Corporate
accountability
6. | Sergio Guédes Martins SDDH (Society for 25 July 2013 Belo Monte
Human Rights Access to remedy
Defenders of Para),
advocate
7. | Dr. Eliane Cristina Pinto Professor Law Federal 26 July 2013 Belo Monte
Moreira University of Para; Sao Luiz do Tapajos
Public Prosecutor Access to remedy
MEC
8. | Marcelo Salazar Instituto Socioambiental, | 31 July 2013 Belo Monte
Programme Xingu, Access to remedy
Terra do Meio
9. | Andreia Baretto Public Defender 2 August 2013 Belo Monte
Altamira, coordinator of Belo Sun
all Belo Monte cases Access to remedy
10. | Antbnia Melo Movimento Xingu Vivo 2 August 2013 Belo Monte
Para Sempre Access to remedy
(Movement Xingu Alive MEC
for Always), leader
11. | Pedro Blanco Norte Energia, press 5 August 2013 Belo Monte
relations Corporate
responsibility
12. | Jose Aparecido dos STTR (Rural Workers’ 6 August 2013 Belo Monte
Santos Union), president; Access to remedy
FETAGRI (Federation of
Agricultural Workers),
regional coordinator
13. | Jodo Batista Fundacao Viver, 8 August 2013 Belo Monte
Produzir e Preservar Access to remedy
(Live, Produce and
Preserve Foundation),
general coordinator
14. | Cleidiane Santos MAB (Movement of 15 August 2013 Tapajos

Dam-Affected People),

Corporate behaviour
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national coordinator MEC
15. | Thiago Alves MAB (Movement of 15 August 2013 Tapajos
Dam-Affected People), Corporate behaviour
national coordinator MEC
16. | Raione Lima CPT (Pastoral Land 15 August 2013 Tapajos
Commission) Corporate behaviour
MEC
17. | Edilberto Sena Movimento Tapajés 19 August 2013 Tapajos
Vivo, leader; Radio Social resistance
Rural, president
18. | Nair Rodrigues STTR (Rural Workers’ 21 August 2013 Tapajos
Union) Itaituba, Corporate behaviour
president
19. | Oldair Lamarque DNPM (National 22 August 2013 Tapajos
Department of Mining MEC
Research)
20. | Gil Rodrigues Dialogo Tapajos 22 August 2013 Tapajos
Corporate behaviour
Communication
communities
21. | Francisco Coelho Coldnia dos Pescadores | 26 August 2013 Tapajos
Oliveira Itaituba (Fishermen Communication
Union), president companies
22. | Naldo Coldnia dos Pescadores | 27 August 2013 Tapajos
Jacareacanga Communication
(Fishermen Union), companies
president
23. | Vizenique Gabinete Prefeitura 27 August 2013 Tapajos
Jacareacanga
(Municipality of
Jacareacanga),
president
24. | Candido Munduruku Associacao Indigena 27 August 2013 Tapajos
Pusuru (Indigenous Impacts Munduruku
Association Pusura),
leader/ president
25. | José Antunes Associacao dos 29 August 2013 Tapajos

Mineradores de Ouro do
Tapajos (Association of
Goldminers of the
Tapaj6s), vice-president;
Simeos (labour union for
miners in western Para),
secretary-general

Impacts garimpeiros
MEC

26. | Braselito Munduruku Leader indigenous 3 September Tapajos
Munduruku community 2013 Impacts Munduruku
27. | Domingo Resistance group 4 September Tapajos
Pimental 2013 Impacts Pimental
28. | Antonio Zambrano Movimiento por el Poder | 6 September Chadin Il

Allende Popular/ Forum 2013 Impacts
Solidaridad Peru MEC
29. | Julia Cuadros CooperAccion, director 11 September Chadin Il
2013 MEC
30. | Fabian Simeon Forum Solidaridad Pert | 12 September Chadin Il
2013 Impacts
MEC
31. | Romina Rivera Bravo Forum Solidaridad Pert | 12 September Chadin Il
2013 Impacts
MEC
32. | Mirtha Villanueva Cotrina | Grufides 16 September Chadin Il
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2013 Impacts
MEC
33. | Roy Leon Rabanal Grufides 19 September Chadin Il
2013 Impacts
MEC
34. | Jorge Chavez Ortiz Journalist, Plataforma 22 September Chadin Il
Interinstitucional 2013 MEC
Celendina Impacts
35. | Walter Castafieda Rondas Campesinas 22 September Chadin Il
Bustamante Cortegana, president; 2013 Impacts
Frente de Defensa del Access to justice
Rio Marafion,
coordinator Cajamarca
36. | Roger Ponce Rondas Campesinas 24 September Chadin Il
Unitarias de Celendin, 2013 Impacts
president Access to justice
37. | Carlos Navas del Aguila Frente de Defensa del 27 September Chadin Il
Rio Marafién, 2013
coordinator Amazonas

Email Interviews

Name Organization Date e-mail Concerning
contact
1. | Central de Atendimento BNDES 30 July 2013 Belo Monte &
do BNDES Tapajos
Human rights
policies
2. | Gleuza Jesué Vale, directorate 5 August 2013 Belo Monte
Environment Human rights
policies
3. | Jacqueline Scotton Serabi Mineragéo, 14 August 2013 Tapajos
finances MEC
4. | Danilo Chammas Justica nos Trilhos 25 August 2013 Vale
BNDES
Access to justice
5. | Fale Conosco Andrade Gutierrez 5 September Belo Monte
2013 Responsibilities
6. | Ana Beatriz Tallarico Norte Energia, Socio- 11 September Belo Monte
Environmental 2013 Responsibilities
Directorate
7. | Luiz Eduardo Camargo Ministerio Publico 16 September Tapajos
Outeiro Hernandes Federal Santarém 2013
8. | Fabio Couto Communication advisor, | 17 September Tapajos
Grupo de Estudos 2013 Responsibilities
Tapajos (FSB
Comunicacgdes)

Companies that provided no response

Company How contacted

1. Eletrobras Went to the office, said | had to fill in contact form on the website
Filled in contact form on the website three times

2. | Eletronorte No contact details available, only an office in Brasilia

3. | CCBM No contact details available, or outdated

4. | Camargo Corréa Sent email. Company asked for a stamped letter from the University.
Based on this letter they would decide whether or not to respond my
qguestions. | sent the letter but never received another response.

5. | Odebrecht Emailed three times, no response.

6. | Belo Sun Had an appointment for an interview, interviewee did not show up.
Promised to answer questions by mail, but received no response.
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Later they said that Belo Sun does not give any comment on the
Volta Grande project until the environmental license is being issued.

Concremat

Email sent, but Concremat responds that Concremat provides
services to Grupo de Estudos Tapajés, and therefore all questions
should be directed to Grupo de Estudos Tapajos.

IBOPE

Email sent, but IBOPE claims they cannot communicate on their
policies, as these are the responsibility of Grupo de Estudos
Tapajos.

Geosul

Email sent, but Geosul argues that all questions should be directed
to the companies that contracted Geosul.
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