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“It is as light as a spider’s web: one would think one had nothing on; but that is just the 

beauty of it.” 

- From ‘the emperor’s new clothes’ by Hans Christian Andersen 

 

 

“It was said, further, that the Kings, Chiefs, of various territories in the Basin of the Niger, 

recognizing the benefits received by them from the Company, had ceded the whole of their 

territories to the Company” 

- The Queen of the United Kingdom granting the Royal Niger Company the right to rule over Nigeria (1879) 
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ABSTRACT 

Since the public outrage over Shell’s role in the hanging of nine Nigerian activists in 1995, Shell 

has been a proactive proponent of Corporate Social Responsibility (CSR) while simultaneously 

vehemently resisting legal accountability for corporate human rights violations. This thesis argues 

that Shell’s seemingly contradictory positions on CSR and human rights can best be understood by 

conceptualizing Shell’s CSR as strategic action that serves to protect the status quo in the Niger 

delta against the external threat of enforceable legal obligations. Using Strategic Action Field 

Theory as a tool for analysis, this thesis approaches the phenomenon of CSR through a critical, 

post-colonial lens. It finds that because the field of oil extraction in the Niger delta emerged in 

Nigeria’s colonial period, the power disparities that characterized the relations between European 

multinationals and African communities continue to shape the rules, practices and understandings 

that govern oil extraction in present day Nigeria. As a result, the key elements of the status quo of 

oil in the Niger delta have remained surprisingly stable amidst the continuous crisis and political 

turbulence that characterizes the Niger delta. Binding, enforceable human rights obligations could 

however fundamentally change the status quo of oil extraction in the Niger delta. So far, Shell has 

been able to forestall this development by presenting corporate social responsibility as an 

alternative to corporate legal accountability in global policy making spaces. However, analysis of 

two examples of Shell’s CSR in the Niger delta shows that Shell’s CSR by design only achieves 

marginal changes: all core aspects of  the status quo in the Niger delta are left intact. This finding 

confirms a central hypothesis of Strategic Action Field Theory: stability, like change, is achieved 

through action.  
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INTRODUCTION 

In 1991, the Niger delta’s Movement for the Survival of the Ogoni People (MOSOP)
1
 demanded 

fifty percent of the revenue generated by oil extracted from their lands as well as compensation for 

the environmental damage sustained over three decades of oil extraction.
2
 Shell, facing frequent 

attacks against its facilities and personnel, withdrew from the area inhabited by the Ogonis in 1993,
3
 

urging Nigeria’s military government to address the situation.
4
 The government concluded that the 

only way for “smooth economic activities to recommence”
5
 was to undertake “ruthless military 

operations” and proceeded to establish the Rivers State Internal Security Taskforce.
6
 In the summer 

of 1994 this taskforce raided approximately sixty Ogoni villages in order to round up young Ogoni 

men, committing rape, extortion and murder in each village.
7
  

That same summer, the leader of MOSOP (Ken Saro-Wiwa) and fourteen others were arrested
8
 and 

tried before a tribunal that had been established specifically for that purpose.
9
 The integrity of the 

trials was widely questioned: for the first seven months of their detention, the men had not been 

allowed access to a lawyer and legal observers perceived that “the tribunal first decided on its 

verdict and then sought for arguments to justify it”.
10

 The trials received global attention, with 

Amnesty International campaigning vigorously for the release of the men, and Nelson Mandela and 

Bill Clinton attempting to intervene diplomatically.
11

  

                                                 
1
 MOSOP is a mass based social movement that unites various Ogoni tribes, who live spread over the Rivers State, in 

the Niger delta.  
2
 Movement on the Survival of the Ogoni People (MOSOP), ‘Ogoni Bill of Rights’ (Saros International Publishers 

1992) available at http://www.bebor.org/wp-content/uploads/2012/09/Ogoni-Bill-of-Rights.pdf . 
3

 M. de Bruyne, ‘De Kruistocht van Shell’ (De Groene Amsterdammer, 22 Februari 1995) available at 

https://www.groene.nl/artikel/de-kruistocht-van-shell  last accessed 11 October 2020; P. Lewis, ‘Blood and Oil: A 

Special Report; After Nigeria Represses, Shell Defends its Record’ (The New York Times, 13 Februari 1996) available 

at https://www.nytimes.com/1996/02/13/world/blood-and-oil-a-special-report-after-nigeria-represses-shell-defends-its-

record.html  last accessed 11 October 2020.  
4
 Amnesty International, ‘In The Dock Shell’s Complicity In The Arbitrary Execution Of The Ogoni Nine’  (Amnesty 

International 2017) (No. AFR 44/6604/2017) (‘Amnesty International 2017a’), 12-13; Amnesty International, ‘A 

Criminal Enterprise? Shell’s Involvement In Human Rights Violations In Nigeria In The 1990s’ (Amnesty International 

2017) (No. 44/7393/2017) (‘Amnesty International 2017b’), 52-59. 
5
 Oil makes up 80% of the federal government’s total revenue and 95% of its export earnings (if these were to decrease, 

the Naira would depreciate, rendering Nigeria’s high imports even more expensive). Shell, in turn, made up almost 50% 

of the Nigerian oil exports in 1995. OML 11, the oil field in Rivers state that is located in the land of the Ogonis is 

where Shell’s most important on shore oil assets are located. Shell’s retreat from Ogoniland therefore had a decisive 

effect on Nigeria’s national economy and on the financial health of the federal government. 
6
 Amnesty International 2017a, supra note 4, 12-13; Amnesty International 2017b, supra note 4, 8; Human Rights 

Watch, ‘Nigeria – The Ogoni Crisis: A Case-study of Military Repression in Southeastern Nigeria’ (Human Rights 

Watch 1995) available at <https://www.hrw.org/reports/1995/Nigeria.htm> last accessed 10 October 2020. 
7
 Amnesty International 2017a, supra note 4, 6-9; Amnesty International 2017b, supra note 4, 19-32; Human Rights 

Watch 1995, supra note 6. 
8
 The four men were arrested on allegations of murder of four dissenting members of MOSOP. Human rights 

organizations and MOSOP suspects that the four dissenting Ogonis were killed by the Nigerian military, see Amnesty 

International 2017a, supra note 4, 8-9; Amnesty International 2017b, supra note 4, 33-36; Human Rights Watch 1995, 

supra note 6.  
9
 Amnesty International 2017a, supra note 4, 9-11; Amnesty International 2017b,  supra note 4, 33-34; Human Rights 

Watch 1995, supra note 6; Amnesty International, ‘Nigeria: Military government clampdown on opposition’ (Amnesty 

International 1994) (No. AFR 44/13/94) (‘Amnesty International 1994a’); Amnesty International, ‘Extrajudicial 

executions/Fear for safety Members of the Ogoni ethnic group – Nigeria’ (Amnesty International 1994) (No. AFR 

44/06/94) (‘Amnesty International 1994b’).  
10

 Amnesty International 2017a, supra note 4, 10; Amnesty International 2017b, supra note 4, 34; Human Rights Watch 

1995, supra note 6; Amnesty International 1994a, supra note 9;  Amnesty International 1994b, supra note 9. 
11

 Amnesty International 2017a, supra note 4, 14-15; Human Rights Watch 1995, supra note 6; Amnesty International 

1994a, supra note 9;  Amnesty International 1994b, supra note 9; Amnesty International, ‘Fear of ill treatment/Possible 

http://www.bebor.org/wp-content/uploads/2012/09/Ogoni-Bill-of-Rights.pdf
https://www.groene.nl/artikel/de-kruistocht-van-shell
https://www.nytimes.com/1996/02/13/world/blood-and-oil-a-special-report-after-nigeria-represses-shell-defends-its-record.html
https://www.nytimes.com/1996/02/13/world/blood-and-oil-a-special-report-after-nigeria-represses-shell-defends-its-record.html
https://www.hrw.org/reports/1995/Nigeria.htm
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When the nine men were sentenced to death in 1995, the pressure on Shell to push for clemency 

mounted.
12

 Shell however refused, asserting that as a private commercial entity, its actions in 

Nigeria were guided strictly by business considerations.
13

 When the men’s appeal for clemency was 

rejected, Shell’s CEO nonetheless faxed Nigeria’s president asking for a pardon. These last minute 

efforts were in vain: days after, the men were executed in secret and buried in an unmarked grave.
14

  

The backlash was enormous.
15

 The outrage was not only directed at the government of Nigeria, but 

at Shell as well. Throughout the trials, Shell had met with the Nigerian government to negotiate its 

investment in Nigeria’s Liquefied National Gas Project. Shell during these meetings expressed its 

desire for “the Ogoni situation” to be “dealt with”, but on no occasion called for fairer trials or 

humane treatment for the nine men.
16

 Five days after the executions, Shell announced it would 

invest 3.8 billion dollar in the gas project.
17

 Shell, already facing reputational problems over its 

breaking of sanctions against the white minority government of South Africa and over its plan to 

dispose of the Brent Spar drilling platform by dumping it in the ocean,
 18

 became the target of 

boycotts and protests.
19

  In 1997, Shell’s stock price fell by 57 percent – an unprecedented drop.
20

 

                                                                                                                                                                  
Prisoners of Consience/ MOSOP’ (Amnesty International 1995) (AFR 44/16/95) (Amnesty International 1995a’); 

Amnesty International ‘Nigeria - At least 17 supporters of the Movement for the Survival of the Ogoni People 

(MOSOP) detained since mid-1994 and four other prisoners arrested in October 1995’ (Amnesty International 1995) 

(AFR 44/36/95) (‘Amnesty International 1995b’); K. Obiejesi, ‘Mandela Begged Abacha Not To Execute Ken Saro-

Wiwa and Companions’ (International Centre for Investigative Reporting, 18 July 2018) available at 

https://www.icirnigeria.org/mandela-begged-abacha-not-to-execute-ken-saro-wiwa-and-companions/ last accessed 22 

October 2020.   
12

 N.a. ‘Shell en Nigeria overlegden Over Berechting Wiwa’ (Volkskrant 16 November 1995) available at 

https://www.volkskrant.nl/nieuws-achtergrond/shell-en-nigeria-overlegden-over-berechting-wiwa~b3453408/ last 

accessed 22 October 2020; N. Cohen, ‘Hangings Put Shell in Dock over Nigeria’ (Independent, 12 November 1995) 

available at https://www.independent.co.uk/news/hangings-put-shell-in-dock-over-nigeria-1581524.html last accessed 

last accessed 22 October 2020.  
13

 De Bruyne 1996, supra note 3; Lewis 1996, supra note 3; n.a. ‘Shell Game in Nigeria’ (New York Times, 3 December 

1995) available at https://www.nytimes.com/1995/12/03/opinion/shell-game-in-nigeria.html last accessed 11 October 

2020.   
14

 Amnesty International 2017b, supra note 4, 39. 
15

 Nigeria was suspended from the Commonwealth, the European Union and United States froze military cooperation 

with Nigeria and mass protests erupted in Nigeria’s capita, see Research Directorate of the Immigration and Refugee 

Board of Canada, ‘Issue Paper Nigeria Chronology Of Events February 1995-March 1996’ (Immigration and Refugee 

Board of Canada 1996) available at 

https://www.justice.gov/sites/default/files/eoir/legacy/2013/12/18/ISSUES_PAPER_CHRONOLOGY-OF-EVENTS-

FEBRUARY-1995-MARCH-1996.pdf; S. Crawshaw, ‘World Fury as Nigeria Sends Writer to Gallows’ (Independent, 

11 November 1995) available at https://www.independent.co.uk/news/world-fury-as-nigeria-sends-writer-to-gallows-

1581289.html last accessed 26 October 2020; C. Hoff,  ‘Nigeria Executes 9 Activists; World Outraged’ (CNN, 10 

November 1995) available at http://edition.cnn.com/WORLD/9511/nigeria/ last accessed 26 October 1995. 
16

 New York Times 1995, supra note 13; Amnesty International 2017b, supra note 4, 52-72; Volkskrant 1995, supra 

note 12.  
17

 Amnesty International 2017b, supra note 4, 39, 71. 
18

 D. Rosen, ‘Nationswide Boycott of Shell Oil Over South Africa Ties Hits L.A.’ (Los Angeles Times, 12 April 1986) 

available at https://www.latimes.com/archives/la-xpm-1986-04-12-me-3593-story.html last accesed 22 October 2020; 

EC Newsdesk, ‘Brent Spar: Battle that Launched Modern Activism’ (Reuters, 5 May 2010) available at 

https://www.reutersevents.com/sustainability/business-strategy/brent-spar-battle-launched-modern-activism last 

accessed at 22 October 2020;  K. Schwartz, ‘De Harde Lessen van de Brent Spar voor Shell en Greenpeace’ (Trouw, 29 

January 1998) available at https://www.trouw.nl/nieuws/de-harde-lessen-van-de-brent-spar-voor-shell-en-

greenpeace~b3cdab63/ last accesed 22 October 2020; J. G. Frynas, ‘Royal Dutch/Shell’ (2003) 8 New Political 

Economy, 278-279.  
19

 Lewis 1996, supra note 3; M. Russell, ‘Saro Wiwa’s daughter urges Shell boycott’ (The Iris Times, 11 November 

1996) available at https://www.irishtimes.com/news/saro-wiwa-s-daughter-urges-shell-boycott-1.104699 last accessed 

12 October 2020; J. Hattam, ‘Boycott Shell Now’ (Mother Jones, 12 May 1997) available at 

https://www.motherjones.com/politics/1997/05/boycott-shell-now/  last accessed 12 October 2020; A. Bainbridge, 

https://www.icirnigeria.org/mandela-begged-abacha-not-to-execute-ken-saro-wiwa-and-companions/
https://www.volkskrant.nl/nieuws-achtergrond/shell-en-nigeria-overlegden-over-berechting-wiwa~b3453408/
https://www.independent.co.uk/news/hangings-put-shell-in-dock-over-nigeria-1581524.html
https://www.nytimes.com/1995/12/03/opinion/shell-game-in-nigeria.html
https://www.justice.gov/sites/default/files/eoir/legacy/2013/12/18/ISSUES_PAPER_CHRONOLOGY-OF-EVENTS-FEBRUARY-1995-MARCH-1996.pdf
https://www.justice.gov/sites/default/files/eoir/legacy/2013/12/18/ISSUES_PAPER_CHRONOLOGY-OF-EVENTS-FEBRUARY-1995-MARCH-1996.pdf
https://www.independent.co.uk/news/world-fury-as-nigeria-sends-writer-to-gallows-1581289.html
https://www.independent.co.uk/news/world-fury-as-nigeria-sends-writer-to-gallows-1581289.html
http://edition.cnn.com/WORLD/9511/nigeria/
https://www.latimes.com/archives/la-xpm-1986-04-12-me-3593-story.html
https://www.reutersevents.com/sustainability/business-strategy/brent-spar-battle-launched-modern-activism
https://www.trouw.nl/nieuws/de-harde-lessen-van-de-brent-spar-voor-shell-en-greenpeace~b3cdab63/
https://www.trouw.nl/nieuws/de-harde-lessen-van-de-brent-spar-voor-shell-en-greenpeace~b3cdab63/
https://www.motherjones.com/politics/1997/05/boycott-shell-now/
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Shell, since 1994, had already been undergoing extensive reorganization, and was in the process of 

fundamentally rethinking “the way business is done” at the company.
21

 This, combined with the 

reputational and financial damage that had resulted from the Ogoni and the Brent Spar incidents, led 

Shell to reverse its previous assertion that businesses ought to operate based on business 

considerations alone. In its 1998 report ‘Profits and Principles – Does there have to be a choice?’, 

Shell explained that it had been “shaken by the tragic execution of Ken Saro-Wiwa and eight 

Ogonis by the Nigerian authorities” and that it had subsequently “looked in the mirror and neither 

liked nor recognized what [it] saw” and had “set about putting it right”.
22

 In the report, Shell 

committed to turning these words into action by setting up infrastructure for corporate social 

responsibility (CSR), engaging in regular dialogue with civil society and experts, and by reporting 

on its progress yearly.
23

 

Twenty years later, Shell is firmly committed to “conducting business as responsible corporate 

members of society, (…) supporting fundamental human rights (…) and to giving proper regard to 

health, safety, security and the environment.”
24

 Since 1997, Shell has signed on to numerous 

voluntary codes,
25

 and in the Niger delta Shell offers five years of funding for development projects 

of local communities’ choosing.
26

 Additionally, Shell provides loans to young entrepreneurs in the 

Niger delta,
27

 offers scholarships to Niger delta students,
28

 finances two research centers
29

 and 

organizes a yearly eco-marathon in which students from across the world compete to build and race 

with vehicles that use as little fuel as possible.
30

 Shell’s NiDAR project provides comprehensive 

treatment for HIV/AIDS in five hospitals in the Niger delta
31

 and Shell’s mobile clinic offers free 

health services to rural communities.
32

 

                                                                                                                                                                  
‘Protest Against Shell’ (Green Left, 28 November 1995) available at https://www.greenleft.org.au/content/protest-

against-shell   last accessed 12 October 2020.   
20

 Royal Dutch Shell 33 Year Stock Price History available at https://www.macrotrends.net/stocks/charts/RDS.B/royal-

dutch-shell/stock-price-history last accessed 22 October 2020.  
21

 J. Guyon, ‘Why is the World’s most profitable company turning itself inside out? Royal Dutch/Shell looked at the 

future and didn’t like the view – Now It Is Changing Everything From the way its managers act to the way it does 

business’ (Fortune Magazine, 4 August 1997) available at 

https://archive.fortune.com/magazines/fortune/fortune_archive/1997/08/04/229713/index.htm last accessed 12 October 

2020; Royal Dutch Shell, ‘Profits and Principles – Does There Have to Be a Choice?’ (Charterhouse Printing 1998) 

(‘Shell sustainability report 1998’); T. Westerwoudt, ‘Shell’s Glasnost’ (NRC, 5 May 1998) available at 

http://retro.nrc.nl/W2/Lab/Shell/herkstroter.html last accessed 12 October 2020;  Frynas 2003, supra note 18, 276, 280-

281.  
22

 Shell sustainability report 1998, supra note 21, 2.  
23

 Ibid, 48-51. 
24

Shell’s business principles, 4  https://www.shell.com/about-us/our-

values/_jcr_content/par/relatedtopics.stream/1572622107415/f3e59c06223516799f4a2d5fe63b824839f3a4f3/shell-

general-business-principles-2014.pdf?  
25

 External Voluntary Codes available at https://www.shell.com/sustainability/transparency/external-voluntary-

codes.html last accessed at 22 October 2020; Royal Dutch Shell PLC Global Compact access date available at 

https://www.unglobalcompact.org/what-is-gc/participants/8082-Royal-Dutch-Shell-plc last accessed 24 October 2020. 
26

 Shell Nigeria, ‘Global Memorandum or Understanding (GMOU)’ (Shell website, no date) available at 

https://www.shell.com.ng/sustainability/communities/gmou.html last accessed 24 October 2020. 
27

 Shell Nigeria, ‘Shell LiveWIRE’ (Shell website, no date) available at 

https://www.shell.com.ng/sustainability/communities/livewire-nigeria.html  last accessed 24 October 2020. 
28

 Shell Nigeria, ‘Scholarships and Education Programmes’ (Shell website, no date) available at  

https://www.shell.com.ng/sustainability/communities/education-programmes.html last accessed 24 October 2020. 
29

 Ibid.  
30

 Ibid.  
31

Shell Nigeria, ‘Health Care’ (Shell website, no date) available at 

https://www.shell.com.ng/sustainability/communities/health-in-nigeria.html  last accessed 24 October 2020. 
32

 Ibid.  

https://www.greenleft.org.au/content/protest-against-shell
https://www.greenleft.org.au/content/protest-against-shell
https://www.macrotrends.net/stocks/charts/RDS.B/royal-dutch-shell/stock-price-history
https://www.macrotrends.net/stocks/charts/RDS.B/royal-dutch-shell/stock-price-history
https://archive.fortune.com/magazines/fortune/fortune_archive/1997/08/04/229713/index.htm
http://retro.nrc.nl/W2/Lab/Shell/herkstroter.html
https://www.shell.com/about-us/our-values/_jcr_content/par/relatedtopics.stream/1572622107415/f3e59c06223516799f4a2d5fe63b824839f3a4f3/shell-general-business-principles-2014.pdf
https://www.shell.com/about-us/our-values/_jcr_content/par/relatedtopics.stream/1572622107415/f3e59c06223516799f4a2d5fe63b824839f3a4f3/shell-general-business-principles-2014.pdf
https://www.shell.com/about-us/our-values/_jcr_content/par/relatedtopics.stream/1572622107415/f3e59c06223516799f4a2d5fe63b824839f3a4f3/shell-general-business-principles-2014.pdf
https://www.shell.com/sustainability/transparency/external-voluntary-codes.html
https://www.shell.com/sustainability/transparency/external-voluntary-codes.html
https://www.unglobalcompact.org/what-is-gc/participants/8082-Royal-Dutch-Shell-plc
https://www.shell.com.ng/sustainability/communities/gmou.html
https://www.shell.com.ng/sustainability/communities/livewire-nigeria.html
https://www.shell.com.ng/sustainability/communities/gmou.html
https://www.shell.com.ng/sustainability/communities/gmou.html
https://www.shell.com.ng/sustainability/communities/health-in-nigeria.html
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Corporate responsibility and corporate accountability: a paradox?  

While Shell is at the forefront of the societal shift from the apolitical corporation to the socially 

responsible corporation, Shell also plays a central role in seemingly incompatible efforts to resist 

corporate legal accountability. Contemporaneously to corporations’ increasing engagement with the 

communities they operate in, a group of lawyers and activists sought to extend the scope of 

international human rights law (and/or international criminal law) to include the conduct of 

multinational corporations.
33

 Shell, who was among the first multinational corporations to be sued 

for human rights violations in 1997 [see 2.1]
34

 (and has been sued numerous times since),
35

 has 

consistently and vehemently opposed these efforts [see 2.3 and 2.5]. Shell is not the only major 

corporation that simultaneously champions corporate social responsibility while vocally opposing 

legal accountability for corporate human rights violations. The corporations who have been most 

frequently sued for involvement in severe human rights violations and/or are most active in efforts 

to lobby against binding human rights instruments for corporations are also the corporations that 

have elaborate and well-publicized corporate social responsibility programs.
36

  

Seemingly, the promotion of socially responsible business and the effort to create (or enforce)
37

 

human rights obligations for multinational corporations serve similar purposes: to ensure that local 

                                                 
33

 Currently, only states can commit human rights violations under international human rights law. 
34

 Complaint of Ken Wiwa, Owens Wiwa and Blessing Kpuinen against Royal Dutch Petroleum Company and Shell 

Transport and Trading Company p.l.c. (then separate companies) before the United States district court for the southern 

district of New York, 8 November 1996 (no. 96 civ. 8386), available at 

https://ccrjustice.org/sites/default/files/assets/11.8.96%20%20Wiwa%20Complaint.pdf. For a timeline of the case and 

an overview of submissions and rulings in the case see Wiwa et al. v. Royal Dutch Petroleum et al. (Center for 

constitutional rights), available at https://ccrjustice.org/home/what-we-do/our-cases/wiwa-et-al-v-royal-dutch-

petroleum-et-al last accessed 5 February 2021. 
35

 In addition to the Wiwa case (supra note 34), Shell has been sued on several other occasions, examples include 

Kiobel v. Royal Dutch Petroleum Co. (United States Supreme Court), 569 U.S. 108 (2013), the ongoing case of Kiobel 

and others v. Shell in the Netherlands (see ‘Interlocutory Verdict in Kiobel and Others v. Shell, (Prakken d. Oliveira, 2 

May 2019) available at https://www.prakkendoliveira.nl/en/news/2019/interlocutory-verdict-in-the-kiobel-case last 

accessed 5 February 2021),  Dooh and Milieudefensie v. Shell Petroleum N.V. and the ‘Shell’ Transport and Trading 

Company Ltd, ECLI:NL:GHDHA:2015:3586, 18 December 2015, Okpabi and others v. Royal Dutch Shell Plc and 

another [2017] EWHC 89 (TCC) (26 January 2017). 
36

 Companies accused of severe human rights violations that simultaneously have extensive CSR programs include 

Coca Cola (Sinaltrainal et al. v. Coca-Cola Co. (United States Appeals Court, 11
th

 circuit), 578 F.3d 1252 (2009), 

accusing Coca Cola of financing paramilitary forces in Colombia to target union leaders for extrajudicial executions and 

torture. Its most recent sustainability report is available at https://www.coca-colacompany.com/reports/business-

sustainability-report-2019, last accessed 5 February 2021); Nestlé (Doe I v. Nestlé, S.A. (United States Appeals Court, 

9t Circuit), 929 F. 3d 623 (2019), accusing Nestlé of complicity in human trafficking, child slavery and torture. Its 

sustainability report is available at https://www.nestle.com/sites/default/files/2020-03/creating-shared-value-report-

2019-en.pdf); BNP Paribas (M. Arnold, ‘BNP Paribas Under Investigation over Role in Rwanda Genocide’ (Financial 

Times, 25 September 2017), available at https://www.ft.com/content/25abe656-a1f3-11e7-9e4f-7f5e6a7c98a2 last 

accessed 5 February 2021, accusing the French bank of funding the Rwandan genocide. Its latest sustainability report is 

available at https://invest.bnpparibas.com/sites/default/files/documents/bnp_paribas_2019_integrated_report_en.pdf , 

last accessed 5 February 2021); Mercedes Benz, (Daimler AG v. Bauman (United States Supreme Court), 571 U.S 117 

(2014), accusing Mercedes Benz Argentina of complicity in enforced disappearances of union leaders during 

Argentina’s military dictatorship. Its most recent sustainability report is available at 

https://www.daimler.com/documents/sustainability/other/daimler-sustainability-report-2019.pdf); FIFA (N. Hodge, 

‘Dutch Trade Union Brings Legal Action Against FIFA’ (Compliance Week, 1 November 2016), available at 

https://www.complianceweek.com/dutch-trade-union-brings-legal-action-against-fifa/2887.article last accessed 5 

February 2021, accusing FIFA of complicity in forced labor and human trafficking. FIFA’s latest sustainability efforts 

are showcased at https://www.fifa.com/what-we-do/sustainability/, last accessed 5 February 2021).   
37

 International Human Rights obligations do not currently bind corporations. States would therefore have to create a 

new set of human rights obligations specifically for corporations. International Criminal Law however currently 

(arguably) binds corporations, although there are no forums in which these norms are enforced (except for potentially 

through the ATS in the United States). States (or courts) could therefore also create opportunities for enforcement of 

https://ccrjustice.org/sites/default/files/assets/11.8.96%20%20Wiwa%20Complaint.pdf
https://ccrjustice.org/home/what-we-do/our-cases/wiwa-et-al-v-royal-dutch-petroleum-et-al
https://ccrjustice.org/home/what-we-do/our-cases/wiwa-et-al-v-royal-dutch-petroleum-et-al
https://www.prakkendoliveira.nl/en/news/2019/interlocutory-verdict-in-the-kiobel-case
https://www.coca-colacompany.com/reports/business-sustainability-report-2019
https://www.coca-colacompany.com/reports/business-sustainability-report-2019
https://www.nestle.com/sites/default/files/2020-03/creating-shared-value-report-2019-en.pdf
https://www.nestle.com/sites/default/files/2020-03/creating-shared-value-report-2019-en.pdf
https://www.ft.com/content/25abe656-a1f3-11e7-9e4f-7f5e6a7c98a2
https://www.daimler.com/documents/sustainability/other/daimler-sustainability-report-2019.pdf
https://www.complianceweek.com/dutch-trade-union-brings-legal-action-against-fifa/2887.article
https://www.fifa.com/what-we-do/sustainability/
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communities do not pay a disproportionate cost for the presence of a multinational corporation. 

Shell being simultaneously a pioneer in corporate social responsibility and one of the most fierce 

opponents of corporate accountability therefore strikes as paradoxical. Given the significant role of 

Shell (and specifically Shell Nigeria) in both the professionalization of corporate social 

responsibility and resistance of legal accountability, examining the case of Shell in the Niger delta 

represents a useful first step towards a better understanding of the puzzling relationship between 

corporate promotion of CSR and corporate opposition to legal accountability. 

 (Re)politicizing CSR: CSR as incumbent strategic action in a hierarchical field 

Much of the literature about Shell’s voluntary initiatives in the Niger delta (and on CSR in the 

developing world more generally) tends to center on whether these initiatives are effective and how 

they might be improved [see 1.2]. This focus on effectiveness implicitly renders the problem of 

corporate human rights violations in the global south a technical one; a problem that can be resolved 

through CSR, if only CSR were to be implemented in the correct manner. However, such an 

approach centers corporations as part of the solution, without acknowledging the role of corporate 

capitalism (and even specific multinationals) in creating, exacerbating or perpetuating the problem 

[see 1.2.1]. A technical approach moreover conflates shared problems with shared goals and negates 

that corporations and local communities may have different priorities or even fundamentally 

incompatible interests [see 1.2.2].  

In this thesis I aim to re-politicize corporate human rights violations in the global south by re-

contextualizing it as a phenomenon inextricably linked to the systems and structures that shape 

extractive economies in the global south. Because I believe stripping a topic from its entanglements 

with history and power is rarely serves the marginalized,
 38

 the purpose of this thesis is to contribute 

a critical perspective to the vast existing body of literature on CSR in the Niger delta (and CSR 

more generally) – one that acknowledges the political and historical context of CSR as a solution to 

business-related human rights problems.
 39

 This thesis thus does not provide an exhaustive overview 

of the merits and demerits of CSR in the developing world, nor does it aim to provide a 

comprehensive analysis of the Niger delta conflict.
40

  

In this thesis, I analyze Shell’s CSR initiatives through the lens of Fligstein and McAdam’s theory 

of Strategic Action Fields, in which they conceptualize society as a complex network of interrelated 

Strategic Action Fields.
 41

  A Strategic Action Field (SAF) is a constructed social space in which 

socially skilled actors – challengers and incumbents – engage in strategic action in 

acknowledgement of and in response to one another with regard to a specific (set of) issue(s), vying 

                                                                                                                                                                  
these existing obligations (e.g. the Malabo protocol, which creates an African criminal court with jurisdiction over 

corporations through its article 46E).  
38

 See K. Crehan Gramsci’s Common Sense: Inequality and its Narratives (Duke University Press 2016) 43-58; Mason 

describes this epistemological approach ‘critical theory’ J. Mason Qualitative Researching (SAGE 2018), 8. 
39

 C. C. Ragin and L. M. Amoroso Constructing Social Research: Unity and Diversity of Method (SAGE 2019), 6, 37, 

the purpose of this research is to ‘interpret a culturally or historically significant phenomenon’.  
40

 In this thesis I argue interpretatively (see Mason 2018, supra note 38, 223).  As I do not believe that it is possible to 

produce academic work (in social science) that is ‘objective’ in a scientific sense. I therefore have chosen to make 

explicit I am looking to contribute a specific perspective rather than give a ‘neutral’ account of  a social world that I am 

myself a part of (see Ragin and Amoroso 2019, supra note 39, 37-38).  
41

 N. Fligstein and D. McAdam A Theory of Fields (Oxford University Press 2012) (Fligstein and McAdam 2012a), 9-

10.  
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to improve their (relative) positions in the field.
42

 Strategic action in turn is “the attempt by social 

actors to create and sustain social worlds by securing the cooperation of others”.
43

  

Conceptualizing Shell’s CSR initiatives as a form of strategic action serves as a tool to facilitate a 

meaningful discussion of the relevant political context in which Shell’s CSR initiatives are 

introduced. Fligstein and McAdams argue that because change in social fields is the rule rather than 

the exception, the status quo (or the ‘settlement’) is fragile even in the most stable fields [see 1.3].
 44

 

Therefore, the field is bound to change unless the incumbent actively defends the settlement in the 

field. The absence of social change, according to Fligstein and McAdam, is therefore as much a 

product of strategic action as social change itself.
45

  This theoretical point of departure allows for a 

characterization of CSR as strategic action engaged in by Shell as the incumbent in the field of oil 

extraction in the Niger delta, rather than as projects initiated by a neutral partner in the promotion of 

human rights.
46

 Shell, as the incumbent in the field, after all has interests that are different from, and 

perhaps even incompatible with, the interests of the Niger delta communities as challengers in the 

field.  

Additionally, SAF theory acknowledges the significance of historical context and allows for 

discussion of the ways in which historically grown power structures shape present day problems. 

Fligstein and McAdams argue that the circumstances in which a SAF came to be significantly 

impacts the extent to which and ways in which the incumbent is able to defend and reproduce the 

field settlement. Once a field is settled the incumbent will be able to rely on the established rules, 

understandings, relations to state allies, established governance units and the fields allocation of 

resources – all of which benefit the field’s incumbents more than they benefit the field’s challengers 

– to defend and reproduce the status quo [see 1.3]. This theoretical point of departure acknowledges 

the role of colonialism, corporate capitalism and Shell itself in creating the problems that Shell 

endeavors to address through its CSR initiatives. 

Research question, scope and terminology 

The research question central to this thesis is “In what ways has Shell strategically deployed CSR to 

defend its incumbent position in the SAF of oil extraction in the Niger delta in the face of exogenous 

challenges between 1998 and 2019?” 

The words ‘to strategically deploy’ in the research question refers to ‘strategic action’, defined by 

Fligstein and McAdams as “the attempt by social actors to create and sustain social worlds by 

securing the cooperation of others”.
47

 This should be distinguished from the term ‘strategy’. 

Strategy, in this thesis, does not refer to an individual plan or a set of intentions shared by specific 

individuals, but to the ways in which particular interests are served through “a thoroughly 

heterogeneous ensemble consisting of discourses, institutions, architectural forms, regulatory 

                                                 
42

 Fligstein and McAdam 2012a, supra note 41, 9 -10. 
43

 Ibid, 17 . 
44

 N. Fligstein and D. McAdam, ‘Response to Goldstone and Useem’ (2012) 30 Sociological Theory (Fligstein and 

McAdam 2012b), 48, 50; D. N. Kluttz and N. Fligstein, ‘Varieties of Sociological Field Theory’ in S. Abrutyn (ed.) 

Handbook of Contemporary Sociological Theory (Springer 2016), 192, 199-200; Fligstein and McAdam 2012a, supra 

note 41, 12-13; N. Fligstein and D. McAdam ‘Towards a General Theory of Strategic Action Fields’ (2011) 29 

Sociological Theory, 15-17. 
45

 Fligstein and McAdam 2011, supra note 44 18-19, Fligstein and McAdam 2012a, supra note 41, 96-99.  
46

 This thesis should not be read as ‘evidence’ for Fligstein and McAdam’s hypothesis that society is most accurately 

conceptualized as a network of strategic action fields – Strategic Action Field theory serves as a tool for analysis rather 

than as ontological premise. 
47

 Fligstein and McAdam 2012a, supra note 41, 17 . 
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decisions, laws, administrative measures, scientific statements, philosophical, moral and 

philanthropic propositions.”
48

 The main exogenous challenge to which the research question refers 

are the efforts of lawyers, activists and victims to hold multinational corporations legally 

accountable for gross human rights violations.  

The temporal scope of the research is limited to the years between 1998 and 2019. Before 1998, 

Shell did engage in corporate philanthropy, but not in a systemic way. The year 1998 was chosen as 

a starting point, because that is the year in which Shell published its first sustainability report, as 

well as the year in which human rights obligations for businesses were first seriously considered in 

international policy making spaces. The year 2020 is excluded from the research as it saw a number 

of developments of which the impact is still unclear.
49

 While the term Niger delta usually denotes 

eight or nine states in the south of Nigeria,  the geographical scope of my research is limited to three 

states in the south of Nigeria: Delta, Bayelsa and Rivers. It is in these states where Shell’s assets are 

located, where most of the armed activity is taking place, and where the environmental and human 

cost of oil has been the starkest.
50

 

‘Shell’ in this thesis comprises two corporations: Royal Dutch Shell (‘RDS’ or Shell Netherlands, 

incorporated in the Netherlands and the UK) and Shell Petroleum Development Company (‘SPDC’ 

or Shell Nigeria, incorporated in Nigeria). While these are two legally separate companies, they are 

functionally integrated: RDS owns SPDC, directs SPDC and receives all of its profits.
51

 The term 

‘government of Nigeria’ refers to the executive branch of the federal government of Nigeria (unless 

otherwise specified).
52

 

CSR refers to any voluntary corporate initiative that aims to increase the enjoyment of human rights 

of the populations in  corporations’ area of operations.
53

 This  includes corporate philanthropy (e.g. 

providing healthcare and scholarships) and self-regulation (e.g. signing up to a set of voluntary 

principles or a certification scheme), but excludes the corporation’s treatment of its employees (e.g. 

improving safety standards) or corporate attempts to influence culture (e.g. making commercials 

featuring same-sex couples).Voluntarism (or voluntary approaches) refers to all approaches to 

businesses’ infringements on human rights that do not include binding legal obligations. Although 

voluntarism includes CSR, it is not limited to CSR. 

Methodology and structure 

This thesis opens with a chapter that provides background to the phenomenon of CSR and 

elaborates on my theoretical approach to Shell’s CSR in the Niger delta. After detailing the rise of 

the socially responsible corporation [1.1], I claim that current discussions of corporate social 

responsibility erroneously render CSR technical. I argue that such an approach to CSR ignores the 

                                                 
48

 N. Sum, ‘Towards A Cultural Political Economy: Staging an Encounter between Marx, Gramsci and Foucault’ (2018) 

8 Politeia, 46 (quoting Foucault).   
49

 In April of 2020, the price of oil dropped below zero as a consequence of Covid-19. Not long after, the Petroleum 

Industry Bill (containing far-reaching reforms for the oil industry), which had been stranded in parliament for over a 

decade, passed through all legislative bodies quickly in an attempt to stabilize the falling prices. There are also five 

ongoing lawsuits against Shell, that were decided only after the body text of this thesis was completed (see postscript).  
50

 See Annex 1 for a map.  
51

 For more information on the relation between parent companies and subsidiaries see R. W. L. Russell, ‘Instructierecht 

van de moedervennootschap’  (Russell Advocaten, 15 February 2018) available at last accessed 

https://www.russell.nl/publicatie/instructierecht-moedervennootschap 24 October 2020.  
52

 As Nigeria is a federation, Nigeria comprises 36 state governments in addition to its federal government.  
53

 This definition of CSR is specific to this thesis – the term CSR is somewhat ambiguous and to an extent even 

contested. Other papers on CSR therefore may define CSR differently. 

https://www.russell.nl/publicatie/instructierecht-moedervennootschap
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role of corporate capitalism in creating the very problems these initiatives aim to address and 

obscures that corporations may have interests that diverge from (or even conflict with) those of the 

communities CSR initiatives aim to help [1.2]. I then outline the concepts and hypotheses of SAF 

theory that are relevant to the theoretical premise of CSR as incumbent strategic action in the field 

of oil extraction in the Niger delta [1.3].  

After this introductory chapter, I answer the research question in three steps. First, I describe the 

ways in which Shell has promoted CSR as a solution to business-related human rights problems in 

the global south whilst resisting regulatory approaches and legal accountability [chapter 2]. After 

describing the role of the execution of the Ogoni 9 in early efforts to hold corporations legally 

accountable for gross human rights violations [2.1] I describe how Shell’s voluntarism 

professionalized amidst the escalation of the Niger delta crisis [2.2]. I then examine Shell’s role in 

the rejection of efforts to adopt a set of binding human rights norms
54

 for multinational corporations 

in the UN Human Rights Commission [2.3] and Shell’s role in the promotion of a set of voluntary 

guidelines
55

 that was adopted unanimously [2.4]. I then explain how Shell succeeded in shutting 

down what seemed to be promising avenue towards legal accountability for corporate complicity in 

gross human rights violations by defeating the legal claims leveled against it for its alleged 

complicity in the execution of the Ogoni 9 [2.5]. The chapter closes with an analysis of current 

efforts to negotiate a binding treaty on business and human rights, with a particular focus on the 

significance of the UNGP’s voluntary principles in efforts to oppose this treaty [2.6].  

To this end, I analyzed a variety of documents. In order to gain an understanding of the arguments 

on which Shell relies to resist legal accountability, I analyzed lawsuits against Shell and related 

documents (including defense briefs, claimant briefs, amicus briefs and interim rulings and leaked 

documents about Shell’s lobbying efforts) brought outside of Nigeria on human rights grounds. In 

order to describe Shell’s efforts to resist the creation of new human rights obligations, I analyzed all 

documents associated with the drafting process of the 2004 UN Draft Norms and the 2011 UN 

Guiding Principles on Business and Human Rights (UNGP) in chronological order, paying special 

attention to business submissions and the evolution of the UN’s attitudes towards binding human 

rights obligations for corporations. I also (re)read various papers of human rights scholars on the 

UNGP in order to reconstruct the main arguments of the legal debate about human rights 

obligations for business. For information on the emergence and proliferation of sets of voluntary 

principles I consulted an elaborate report on the adequacy of voluntary initiatives as a tool for 

human rights protection.
56

 

The second step is to analyze the Niger delta’s business-related human rights problems in historical 

context by conceptualizing Shell and various Niger delta populations as incumbent and challenger 

in the Strategic Action Field of oil extraction in the Niger delta [chapter 3]. I describe how the field 

emerged in colonial Nigeria and became settled during Nigeria’s civil war and subsequent military 

rule, and reflect on how the circumstances in which the field came to be affect the power dynamics 

that currently govern the field [3.1]. I describe the rules that govern the extraction of the Niger 

                                                 
54

 The 2004 UN Draft Norms, see section 2.3. 
55

 The 2011 United Nations Guiding Principles for Business and Human Rights or UNGP, see section 2.4.  
56

 MSI Integrity, ‘Not Fit-for-Purpose: The Grand Experiment of Multi-Stakeholder Initiatives in Corporate 

Accountability, Human Rights and Global Governance’ (The Institute for Multi-Stakeholder Initiative Integrity 2020) 

available at https://www.msi-integrity.org/wp-

content/uploads/2020/07/MSI_Not_Fit_For_Purpose_FORWEBSITE.FINAL_.pdf.  

https://www.msi-integrity.org/wp-content/uploads/2020/07/MSI_Not_Fit_For_Purpose_FORWEBSITE.FINAL_.pdf
https://www.msi-integrity.org/wp-content/uploads/2020/07/MSI_Not_Fit_For_Purpose_FORWEBSITE.FINAL_.pdf
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delta’s oil [3.2], and explore how this arguably inequitable status quo persists despite continuous 

challenges to it [3.3].  

In order to understand how the SAF of oil extraction emerged, I analyzed Nigeria’s colonial and 

current law pertaining to the extraction of oil (on-shore) in chronological order. I did so with a 

specific focus on what interests were (or appeared to be) protected by the law (and at whose 

expense), and if there were any significant changes that corresponded to major political or social 

developments. I also read a number of academic papers on the history of oil extraction in Nigeria, 

papers on the history of Nigeria generally, and directly consulted original historical sources where 

they were particularly relevant to the history of Shell in the Niger delta. 

In order to understand how the governance of oil extraction in Nigeria currently functions, I read a 

number of legal papers on the current laws and regulations pertaining to oil extraction, and 

academic papers on current political controversies around oil in Nigerian politics. In order to obtain 

insight into the ways in which the current governance of oil extraction falls short in protecting 

certain fundamental interests of Niger delta inhabitants I read reports of humanitarian organizations 

and intergovernmental organizations, ethnographies of Niger delta peoples and papers on oil and 

underdevelopment in the Niger delta.  

In order to understand in what ways Niger delta populations have resisted the governance of oil 

extraction in the Niger delta, and to gather information on how the Nigerian government has 

responded to this resistance, I read papers on the Niger delta conflict, reports of human rights 

organizations on the Niger delta conflict, and re-consulted the historical papers. Additionally, I read 

press releases of armed groups and the government about attacks and military interventions in the 

Niger delta, and news articles on recent developments in the Niger delta conflict. 

The third step is to evaluate Shell’s CSR initiatives as an alternative solution to the Niger delta’s 

business-related human rights problems: how, if at all, do Shell’s CSR initiatives alter the status quo 

of (a lack of) human rights protection in the Niger delta [chapter 4]? I examine two of Shell’s CSR 

initiatives, namely the Voluntary Principles on Security and Human Rights (VPSHR) [4.1] and 

Shell’s healthcare programs [4.2]. I selected the VPSHR and Shell’s healthcare programs for two 

reasons. First, they are representative of the two types of CSR that Shell engages in most frequently: 

self-regulation (VPSHR) and philanthropy (healthcare). Second, they pertain to issues directly 

relevant to the oil industry (public health and the conduct of security forces). I then reflect on 

whether Shell’s CSR can adequately address the absence of human rights protections in the Niger 

delta [4.3], and compare my conclusions and observations to the narratives promoted by Shell itself 

in this regard [4.4].  

In order to understand how the VPSHR has (or has not) altered the status quo of oil extraction in the 

Niger delta, I consulted the text of the VPSHR itself, the VPSHR website, documents related to the 

VPSHR such as the VPSRH training courses and complaint procedure, Shell’s VPSHR 

implementation reports and NGO roundtables on the VPSHR. To gain insight into Shell’s role in 

military interventions in the Niger delta, I referred back to the various papers, reports and news 

articles on military intervention in the Niger delta, this time with a particular focus on Shell’s 

involvement in the interventions. I moreover consulted various reports of NGOs and 

intergovernmental organizations for information on specific human rights violations that were 

committed in the context of these interventions and read through Shell’s press statements and public 
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reports with a particular focus on whether they requested, supported or welcomed military 

intervention in the Niger delta. 

In order to learn more about specific health-related CSR initiatives I read Shell Nigeria’s press 

statements and quarterly magazine (to learn about the existence and chronology of initiatives) and 

academic papers that evaluated various projects of Shell from a development perspective (to learn 

about the impact and efficacy of various initiatives). In order to gain insight into the health-related 

problems faced by Niger delta inhabitants and their relation to oil operations, I consulted health 

related statistics for the states of Bayelsa, Delta and Rivers and the United Nations Environmental 

Programme (UNEP) report about the environmental consequences of Shell’s oil spills and the 

deficiencies in Shell’s pipeline maintenance and clean up practices. I also studied scientific research 

on the health consequences of gas flaring and oil spills. In order to understand in what ways Shell 

has tried to mitigate or prevent the negative health impact of its operations, I analyzed Shell’s 

statements on its own cleanup efforts in the Niger delta and its efforts to reduce gas flaring. I then 

contrasted those statements with Amnesty International’s reports on the credibility of those 

statements and Amnesty’s own assessment of the progress of Shell’s clean-up efforts.  

For the purpose of contextualizing Shell’s CSR initiatives through the lens of critical political 

economy, I consulted Shell’s strategy reports and asset maps and news articles on current business 

issues for Shell in the Niger delta. I furthermore read academic papers that evaluate whether CSR 

has a positive effect on reputation, academic papers on the commodification of CSR and Shell’s 

policy on what it does and does not publish in sustainability reports. Additionally, I analyzed 

Shell’s sustainability reports from 1998-2019 with a focus on the narratives around human rights 

promoted in them, and did the same for business submissions to the UN in which Shell had been 

involved (e.g. submissions by the International Chamber of Commerce). Finally, after summarizing 

my findings and answering the research question central to this thesis, I conclude with a number of 

observations on the effects of rendering a topic technical in a post-colonial, capitalist world.  
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1. THE SOCIALLY RESPONSIBLE CORPORATION IN CONTEXT 

In this chapter, I argue that the socially responsible corporation ought to be viewed not as a neutral 

partner in development, but as a strategic actor within fields shaped by historically grown power 

relations. I first describe how the socially responsible corporation emerged as a response to 

shareholders capitalism’s crisis of legitimacy in the late 1990s [1.1]. I then claim that the primary 

focus of research on CSR has been whether, how and when CSR initiatives are effective at 

achieving their stated aims [1.2]. However, responsible discussions on CSR ought to take stock of 

the role of the global south’s colonial history in creating the very problems CSR aims to solve 

[1.2.1], and acknowledge the possibility that corporate interests and societal needs are not congruent 

[1.2.2]. I then outline the elements and analytical concepts of SAF theory that are relevant to my 

approach to CSR as incumbent strategic action in the settled field of oil extraction in the Niger delta 

[1.3].  

1.1. THE RISE OF THE SOCIALLY RESPONSIBLE CORPORATION 

The Anglo-Saxon limited liability corporation (an independent legal entity with a profit mandate 

and shareholders) that dominates the global economy today has long competed with differently 

designed corporations.
57

 In the 1970s, shareholder capitalism (the model of capitalism which has 

the Anglo-Saxon limited liability corporation at its center) gained traction, and by the late 1980s, 

shareholder capitalism won the competition with other variants of capitalism, such as stakeholder 

capitalism. The belief that those running a corporation ought to “think and act like shareholders” 

became ‘common sense’
58

 and the proposition that the purpose of a corporation is to maximize its 

profits became dogma: “a belief so widely accepted that those who embraced it cannot recall where 

they first learned of it.”
59

  

In the late 1990s however, shareholder capitalism was losing favor.
60

 Due to the deregulation of 

global trade subsequent to the dissolution of the Soviet Union, capital  moved across the globe with 

unprecedented ease.
61

At the same time, technological developments made it easier for NGOs to 

raise awareness for issues affecting communities on the other side of the globe.
62

 A series of 

                                                 
57

 R. Dore, ‘Financialization of the Global Economy’ (2008) 17 Industrial and Corporate Change; R. E. Freeman, K. 

Martin and B. Parmar, ‘Stakeholder Capitalism’ (2007) 74 Journal of Business Ethics; L. A. Stout, ‘On the Rise of 

Shareholder Supremacy, Signs of Its Fall, and the Return of Managerialism (in the Closet)’ (2013) 36 Seattle University 

Law Review. 
58

 G. Baars, ‘Corporate Accountability in the Global Political Economy’ (2016) 4 London Review of International Law 

133-134; Stout 2013, supra note 57;  N. Fligstein, ‘The End of Shareholder Value Ideology?’ (2005) 17 Political Power 

and Social Theory 224-225; H. J. Smith, ‘The Shareholders vs. Stakeholders Debate’ (2003) 44 MIT Sloan Management 

Review 85.  
59

 L. Stout, ‘The Toxic Side Effects of Shareholder Primacy’ (2011) 161 University of Pennsylvania Law Review, 2003; 

the idea of a shareholder-owned limited liability corporation remained controversial well into the 1950s, see  Baars 

2016, supra note 58, 134, 14;  Dore 2008 supra note 57, 1105; A. Berle, ‘Economic Power and the Free Society: A 

preliminary Discussion of the Corporation’ (1957) Fund for the Republic, 16; J. Dewey, ‘The Historic Background of 

Corporate Legal Personality’(1926) 35 The Yale Law Journal; D. James, ‘Frankenstein, Incorporated by I. Maurice 

Wormser’(1931) Indiana Law Journal; P. Ireland, I. Grigg-Spall and D Kelly, ‘The Conceptual Foundations of Modern 

Company Law’ (1987) 14 Journal of Legal Studies. 
60

 Smith 2003, supra note 58, 89; Fligstein 2005, supra note 58.   
61

 M. Robinson, ‘Business and Human Rights: A Progress Report’ (Report by the Office of the United Nations High 

Commissioner for Human Rights) (United Nations 2000). 
62

 See for instance M. Keck and K. Sikkink Activists Beyond Borders (Cornell University Press 1998). 
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corporate scandals
63

 received widespread media coverage and shifted public opinion on the 

desirability of unregulated global trade.
64

 Critics began to oppose “the new nomadic capital that 

never sets down roots, never builds communities and leaves behind toxic wastes and embittered 

workers”
65 

and called for a greener, more people-oriented capitalism.
66

 In 1999, the World Trade 

Organization conference in Seattle was disrupted by riots in protest of globalization.
67

 That year, the 

Secretary General of the UN warned corporations that capitalism was unsustainable in its current 

form.  According to the Secretary General, corporations could either voluntarily change their 

conduct, or the international community would have to (re)regulate global trade.
68

 

As it became clear that continuing to assert that business was a purely economic affair and therefore 

amoral (that is, beyond the realm of the moral or inherently morally neutral) was a losing strategy,
69

 

Shell published its first sustainability report entitled ‘profits and principles – does there have to be a 

choice?’. In the report, Shell asserted that “the basic interests of business and society are entirely 

compatible.”
70

 Authors and consultants argued that there was a ‘business case’ for social 

responsibility and respect for human rights. After all, if responsible business conduct helps appeal 

to customers, investors and the general public whilst also motivating employees and boosting brand 

value, there is no inherent conflict between profit maximization and responsible business conduct.
 71

 

Viewed this way, responsible business conduct and enjoyment of human rights is not incompatible 

with the paradigm of profit maximization as the primary or even sole purpose of business activity – 

they may even be mutually reinforcing.
72

  In a 2003 advertisement, Shell thus confidently boasted  
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that “a company which cares as much about how it makes money, as how much money it makes, 

will make money”.
73

  

Multinationals’ shift from apoliticism to CSR however did not constitute a departure from 

shareholder capitalism. CSR after all does not require businesses to consider metrics other than 

profitability; it does not ask corporations to ‘do the right thing’ even if doing so could hurt its 

profits. Instead, it posits that “doing good” will help the company “do well” financially.
74

 A 

corporation therefore will not have to choose between social responsibility and profit maximization: 

it is asserted that corporations will not have to make a choice between observing societies principles 

and maximizing its profits.
75

  

The socially responsible corporation thus fits neatly into the paradigm central to shareholder 

capitalism: that a corporation’s primary or even sole purpose is to maximize shareholder value. 

While shareholder capitalism does not forbid corporations from making decisions that do not 

immediately lead to the maximal increase in shareholder value, it requires that corporate decisions 

boost shareholder value in the long run. Shareholder capitalism does not require that “there are to be 

no cakes and ale, but that there are to be no cakes and ale except such as are required for the benefit 

of the company.”
76

 CSR responds to the criticisms leveled against shareholder capitalism in the late 

1990s not by departing from profit maximization as the central paradigm of the global economy, but 

by reframing profit maximization as entirely compatible with (or even conducive to) responsible 

business behavior.  

1.2. RE-POLITICIZING CORPORATE SOCIAL RESPONSIBILITY: BUSINESS AND 

HUMAN RIGHTS IN A POST-COLONIAL, CAPITALIST WORLD  

The emergent phenomenon of large multinationals’ extensive engagement in CSR in the global 

south has sparked numerous academic articles: platforms such as Scopus see hundreds of new 

papers  on  CSR each  year.
77

 This research generally fits into three categories: it asks whether 

voluntary instruments can substitute binding instruments (from a legal perspective),
78

 whether they 
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positively contribute to the communities’ wellbeing (answered either from a development 

perspective through quantitative studies or from an anthropological perspective through 

ethnographies)
79

 or it asks how various companies can best integrate CSR into their operations 

(from a business perspective).
80

 What these categories of research have in common, is that they ask 

practical, technical questions, pertaining to the concrete impact of CSR on communities, the 

efficacy of CRS in a particular context and the merits and demerits of specific CSR initiatives.  

Approaching business-related human rights issues in the developing world as a technical, practical 

matters obscures disagreement over the purpose of CSR: if CSR is the solution, then what is the 

problem? Rather than making explicit what CSR is meant to be effective at, these studies tend to 

defer to a common-sense explanation of business-related human rights problems in the global south 

– generally one related to globalization or lack of good governance.
81

 In other words, researchers 

have moved on to evaluating and developing the cure without ever having stopped to diagnose the 

patient. Centering research on the effectiveness of CSR as a solution, without an adequate analysis 

of what problem CSR is expected to solve and how this problem came about is ahistorical and 

detaches the relation between communities in the global south and western multinationals from 

important historical context. In this thesis I therefore include analysis of how a lack of meaningful 
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human rights protections against foreign extractive multinationals is in part rooted in Nigeria’s 

colonial history, and what this implies for the viability of CSR as a solution to this lack of 

protection. 

Additionally, approaching CSR in a technical fashion – as a solution to a common problem – 

obscures the political economy of business-related human rights harm, as it suggests all 

stakeholders involved share the same goal, namely solving the (unstated and presumed) problem. In 

this section I argue that corporations are not neutral partners in development, but entities with 

political and economic interests of their own, that do not necessarily coincide with (and may even 

be diametrically opposed to) those of local communities.
82

 I therefore approach the business 

response to human rights issues and business participation in international policy making on this 

topic through a critical political economy lens, assuming that the interests of corporations are rarely 

fully aligned with those of local communities due to the design of the modern Anglo-Saxon limited 

liability corporation.  

1.2.1. A POSTCOLONIAL APPROACH TO EUROPEAN CORPORATIONS IN AFRICAN COMMUNITIES 

Academic articles as well as policy papers on CSR and business and human rights policy frequently 

state that business-related human rights problems generally involve communities in the global south 

and a multinational incorporated in the global north. Yet, this observation is rarely elaborated on or 

interrogated. In this section, I argue that that is an omission, as understanding the north-south 

dichotomy in global capitalism that resulted from the colonization of Africa, Asia and South 

America is essential to understanding why these business-related human rights problems in the 

global south occur and how they can (and cannot) be productively addressed.
83

  

The current model of the corporation (a legally independent entity that sells its shares on the 

market, known as the ‘limited liability public corporation’) was first created as a vehicle to finance 

and profit from the European overseas trade in Asia, South America and Africa. Thus, the first 

multinational corporation was the Verenigde Oost-Indische Compagnie or ‘VOC’.
84

  Since no 

single Dutchman was able to (or willing) to invest the amount of capital required to build a ship and 

hire a crew (‘company’ or ‘compagnie’
85

) when the ship might never return, businessmen pooled 

their capital together into a joint stock. Each holder of a ‘stock’ or a ‘share’ of the overseas 

‘venture’ was entitled to the corresponding share of the goods that returned (‘the returns’). This 

model proved successful in quickly and efficiently raising the capital needed to sail out to Africa, 

Asia and the America’s, and other European states soon adopted this model.
86
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The overseas trade by Europeans in turn was central to the establishment of 

(Westphalian/Weberian) state institutions in Africa and Asia. The first multinational companies 

relied on trade monopolies in order to be profitable.
87

  They therefore usually negotiated a royal 

charter that granted them certain governmental powers for the purpose of establishing and 

defending a trade monopoly.
88

 The WIC (the Dutch West Indies Company) for example could “in 

the Dutch name and authority make contracts and treaties with the Princes from Over There, build 

forts and reinforcements, appoint governors, army officers and prosecutors and other public offices 

as may be necessary as well as police and may proclaim rules as are necessary for the furtherance of 

trade and profit”.
89

 For many coastal states in Asia and Africa therefore, the purpose of its first 

(Westphalian/Weberian) state institutions (e.g. courts, police, armies, borders, taxes, permits, 

regulations) was to create and maintain a trade monopoly for the European-led ‘company’.  

In the 19
th

 century, the purpose of Western state institutions/governments in Africa and Asia 

evolved. During the industrial revolution, demand for commodities such as coal and palm oil – 

required to keep Europe’s rapidly emerging factories running – skyrocketed.  At the same time, 

telegraph, railways and anti-malaria medication made the previously inhospitable inlands accessible 

for western ‘explorers’. Soon, European states were competing fiercely for all of Africa’s territory. 

While corporate armies and corporate governments had been able to defend their settlements on the 

coast, they were not equipped to hold on to or rule over such sizable territories. Corporate charters 

were revoked, and European governments formally claimed the territories as colonies. With public 

officials rather than private corporations in charge, the purpose of government in Africa was no 

longer to further the interest of a particular company by enforcing a monopoly. Instead, state 

institutions now facilitated the extraction and export of the colony’s natural resources in accordance 

with the economic needs of the mainland.
90

 

Upon independence, the economies of most former colonies remained bifurcated: the sector of the 

economy that consisted of the export of food crops and raw materials (formerly run by European 

colonists) existed separately from the rest of the economy, which consisted of subsistence farming, 

small trade and crafting (engaged in by ‘natives’).
91

 Since the former sector produced far more tax 

revenue than the latter sector, the newly independent governments quickly became reliant on the 
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export of specific commodities. These circumstances were conducive to the emergence of a 

government whose interests converge with the (few) multinational(s) it relies on for the continued 

export of a specific product (be it bananas or petroleum) rather than with the general population: a 

banana-republic or petro-state.
 92

  

Yet, the prevailing understanding of business-related human rights problems in the global south is 

that their root cause “lies in the governance gaps created by globalization”.
93

 Human rights law 

requires states to protect their citizens from human rights harm by third parties (such as 

multinational corporations). Due to the rapid globalization of the 1990s however, regulators in 

home states (the country in which the corporation is incorporated/headquartered) could not keep up 

with the increasingly complex forms the supply chains of corporations headquartered in their state 

took on. Simultaneously, developing countries were engaged in a ‘race to the bottom’, lowering 

their regulatory standards in order to compete for foreign direct investment. In practice therefore, a 

gap had fallen in the human rights protection of local communities: neither the country in which the 

corporation was operating nor the country in which the corporation was incorporated/headquartered 

was regulating the activities of the corporation operating in their communities.
 94

   

This understanding of business-related human rights problems in the global south implies that they 

are a result of a (recent) gap in a previously functional system of human rights protection and 

negates the history of (European) multinational corporations in the global South. After all, state 

institutions in the global South, in each phase of their history, have either been designed to or 

incentivized to prioritize the interests of (European) multinationals over the needs of local 

communities (previously ‘natives’). Prioritization of the continued extraction and export of natural 

resources over protection of local communities and the resulting business-related human rights 

problems in the global south therefore should not be thought of as the consequence of a 

globalization-induced gap in the governance of corporations’ operations in the global south, but as a 

feature of that governance.
95
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1.2.2. A CRITICAL APPROACH TO BUSINESS AND DEVELOPMENT 

Corporations have organizational features that are distinct from NGOs or development agencies: 

their primary purpose is not to solve social problems, but to generate profit. This is inherent to the 

design and functioning of the public limited liability corporation as a result of three characteristics 

they were imbued with. First, corporations are separate legal entities, and are not identified legally 

with the persons running the corporation: “men creating themselves into a company” became “men 

creating a company”.
96

 Second, corporations were given limited liability: those in charge of the 

corporation were not personally liable for acts of and claims on the corporation.
97

 The businessman 

was thus separated from the business he conducts.
98

 Third, the (Anglo-Saxon) limited liability 

corporation was given a mandate to maximize profits: decisions made by the management of a 

corporation must always (ultimately) benefit the corporations’ shareholders.
99

 Separated from the 

personal values and liabilities of the businessman, and subject to a profit-mandate, the limited 

liability corporation is designed to only consider matters that can be translated into an economic 

cost-benefit analysis:
100

 the modern public limited liability company does not provide cake and ale 

except as is required for the benefit of the company.
101

 

Due to a number of developments, corporations’ cost-benefit analyses increasingly prioritize 

quarterly profits over other metrics of economic success that are more compatible with responsible 

business conduct, such as the sustainability of the business model and monetary goodwill value.
102

 

The first cause of this trend is the successful push to “solve” the principal-agent “problem”. When 

the normative view that corporations’ primary purpose ought to be to maximize shareholder value 

became prevalent, the economic literature turned to the question of how the managers (the agents) 

could be incentivized to act in the best interests of the shareholders (the principals). This led to the 

popularization of a number of now common practices, such as cash bonuses, stock options and pay-

for-performance remuneration models that ensure managers “think and act like shareholders”.
103

  

Secondly, because shares can (now) be owned by other corporations whose business model is (or 

includes) the buying and selling of shares (e.g. investment banks or hedge funds) and due to the rise 

of automated share trading, the average period of shareholding has declined from eight years in the 

1960s to mere weeks, or even days.
104

 Corporate managers therefore are not only pressured to think 
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like a shareholder, but to think like a short-term shareholder.
105

 The modern multinational as a 

result is not only amoral ( or ‘economically rational’) but also short-term oriented: in its cost-benefit 

analysis, a corporation will emphasize short term benefits over long-term costs.
106

  

It cannot be presumed therefore that the interests of corporations align with the interests of the 

communities they operate in. It may be the case that a corporation and a local community have 

opposing interests (e.g. with regard to wages, pollution), or it may be the case that a corporation has 

different priorities than the local community (e.g. getting persons of working age vaccinated first as 

opposed to the elderly).
107

 The interests of corporations and local communities may well align some 

of the time, but are not inherently compatible, as is implied by those making  ‘the business case for 

corporate social responsibility’ or advocating for companies to ‘do good to do well’. 

1.3. CSR AS STRATEGIC ACTION 

I use Fligstein and McAdam’s Strategic Action Field theory as a tool to analyze Shell’s CSR 

initiatives in the Niger delta in a manner that that acknowledges their political nature. I do so by 

placing providing context on the role of CSR in global policy debates on corporate human rights 

obligations as well as on the history of Shell in colonial Nigeria. In this section I introduce the 

analytical concepts of SAF theory relevant to understanding Shell’s CSR in the Niger delta as a 

form of incumbent strategic action in the settled SAF of oil extraction in the Niger delta.   

Strategic Action Fields 

SAF theory conceptualizes society as a complex network of SAFs: constructed meso-level social 

orders in which socially skilled actors orient their strategic action
108

 towards each other in relation 

to the same (set of) topics on the basis of a set of shared understandings as to what is going on in 

the field.
109

 Within each strategic action field, challengers and incumbents are acting and reacting to 

one another, vying to improve their relative positions.
110

 Incumbents are those actors whose 

interests are served by the status quo in the field, and who are most influential in the field.
111

 

Challengers are those actors who exert less power over the rules and allocation of resources in the 

field.
112

 In addition to challengers and incumbents, (established) fields contain a governance unit, 

which works to facilitate the smooth functioning and continuation of the field.
113

 SAFs relate to 

other SAFs in three different ways:
114

 fields can be embedded hierarchically in other fields in a 

Russian doll-like manner,
115

 one field can exercise influence over another field,
116

 or fields can be 
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interdependent.
117

 Changes in one SAF can ‘ripple out’ to other SAFs;  the more closely connected 

the fields, the more impactful changes in one field are on another field.
118

 

SAFs “tend toward one of three states: unorganized or emerging, organized and stable but changing, 

and organized and unstable and open to transformation”.
119

 A field is emerging when actors develop 

interdependent interests, forcing them to “increasingly take one another into account in their 

actions”.
120

 A field is considered to have emerged when the “overall account of the terrain of the 

field is shared by most field actors” – this is the case regardless of whether all actors consider the 

rules of the field and allocation of resources in the field to be legitimate.
121

 At this stage the field 

often sees the creation of an internal governance unit that enforces the rules of the field.
122

 A field is 

considered stable when the actors reproduce the field and their positions in it over a long period of 

time.
123

 A field enters a contentious episode when the actors in it are engaging in forms of action 

that are not mutually understood, causing a “shared sense of uncertainty/crisis regarding the rules 

and power relations governing the field.”
124

 Such an episode of contention ends either with the 

“reassertion of the status quo by incumbents” or with the achievement of a “new institutional 

settlement regarding field rules”, achieved through “sustained oppositional mobilization”. Both 

outcomes signify the return of a sense of certainty regarding the rules of the field and the relative 

positions of the actors in the field.
125

 

Change in strategic action fields 

Fligstein and McAdam’s theory of fields differs from other theories of fields
126

 in two ways. First, 

Fligstein and McAdams view incumbents and challengers as actors that possess reflexive agency, 

rather than actors that merely ‘act out’ (and thereby reproduce) society’s macro-structures.
127

 

Second, Fligstein and McAdams emphasize that a field cannot be analyzed in isolation: each SAF 

contains, is embedded in and is intimately connected with numerous other fields.
128

 As a result of 

these features, change figures more prominently in SAF theory than it does in other theories of 

fields:
129

 the actor’s reflexive agency and the interconnectedness of fields are each a major source 

of societal change.
130

  

Fligstein and McAdams argue that revolutionary change – where the field breaks down and actors 

are free to redefine both the rules and the goal of the game – is unlikely to occur absent some 
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exogenous impulse due to the amount of influence incumbents exert over established fields.
131

 

Nevertheless, drastic change is not a rare phenomenon. 
132

 Fligstein and McAdam contend that due 

to the interconnectedness of fields, changes in proximate SAFs that ‘ripple out’ regularly open up 

new opportunities for challengers. The exogenous impulses required for drastic change in a stable 

SAF therefore occur regularly.
133

  

Even absent any such exogenous impulses however, society would still be in constant flux:  the 

continuous acting and reacting (‘jockeying for position’) of actors to gain a more advantageous 

position in the field produces piecemeal, gradual social change. Added up, these piecemeal changes 

may reach a threshold or tipping-point.
134

 Revolutionary change is thus understood as “just a more 

extreme version” of gradual change.
135

 In SAF theory therefore change in social orders (even in 

established and seemingly stable SAFs) is the rule rather than the exception: the opportunity (or 

threat) of change is permanently present.
136

 

Incumbent strategic action and the status quo 

By introducing change into the theory of fields, SAF theory offers an alternative account of the 

status quo as well. The status quo in SAF theory represents an “ongoing, negotiated 

accomplishment, threatened at all times by challenger resistance and exogenous change 

processes”.
137

 Since the status quo is “subject to entropy and decay unless it is maintained through 

active work”
 138 

socially skilled incumbents are continuously engaged in strategic action to protect 

the status quo from (perceived) threats.
139

 Hence, like change, the absence of change too is a 

product of strategic action; it is not simply the result of “non-problematic social reproductions based 

on taken-for-granted routines and institutional logics”.
140

 Actors possess reflexive agency not only 

when they mobilize for social change, but also when they strive to have nothing change at all: 

reproducing the status quo too requires social skill.
141

  

Despite the fragility of the status quo, incumbents in settled fields nevertheless tend to succeed at 

reproducing it, as a settled SAF sets the incumbent up for success in several ways.
142

 Since the rules 

and understandings of the field generally represent the interests of the incumbents, the tactics and 

frames that are understood as legitimate tend to be more useful to incumbents than they are to 

challengers.
143

 The internal governance units established to secure the smooth functioning of the 
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field in practice enforce “rules and logics designed by incumbents” and thus “will generally serve to 

preserve the incumbent-friendly status quo”.
144 

The distribution of resources in the field gives the 

incumbent an additional advantage over the challengers.
145

 Resources upon which the incumbent 

can rely to reinforce or to restore the status quo include not only material resources, but may also 

include skill, experience, allies (especially state allies)
 146

 and institutions such as law and 

language.
147

 Hence, although the status quo is subject to constant threats from both in and outside 

the field, incumbents tend to succeed at reproducing the status quo in stable fields: such fields are 

stable because the status quo itself equips the incumbent with the tools needed to reproduce it.  

In the face of developments in proximate fields it perceives as a threat to the status quo, the 

incumbent in a field is thus expected to engage in strategic action in order to defend and maintain 

the status quo from which it benefits.
148

 Defending the status quo may take the form of resisting 

developments that threaten the status quo, but can also take more complex forms. The incumbent 

may for instance endeavor to neutralize threats to the status quo not by resisting them, but by 

adopting them, stripping them from their transformative value in the process. 
149

 For instance, 

researchers have studied corporate responses to movements that aim to address problems that are in 

part rooted in corporate capitalism. They observed that if such movements are joined by 

corporations, “corporate interests come to … significantly shape discourses and practices initiated 

by the movement”.
150

 

Shell’s CSR as strategic action in a settled field 

Conceptualizing Shell’s CSR initiatives in the Niger delta as a form of incumbent strategic action in 

a settled field facilitates an analysis that takes into account that Shell and Niger delta communities 

may have divergent or even conflicting interests and that is cognizant of the way in which Nigeria’s 

history as a colony of the United Kingdom has shaped power relations between Shell, the Nigerian 

government and Niger delta communities. In the following chapter I will analyze how Shell has 

responded to developments in the field of international human rights law that could threaten Shell’s 

incumbent position in the SAF of oil extraction in the Niger delta (‘exogenous challenges’). In the 

third chapter of this thesis, I will analyze how Shell’s incumbent position in the SAF of oil 

extraction in the Niger delta has come about and how the settlement in the field has been 

maintained in the face of persistent internal challenges. In the final chapter of this thesis I build on 

this context in order to assess CSR as an alternative to corporate human rights obligations in the 

specific case of oil extraction in Nigeria’s Niger delta. 

 

 

                                                 
144

 Fligstein and McAdam 2011, supra note 44, 6; Kluttz and Fligstein 2016, supra note 44, 191.  
145

 Fligstein and McAdam 2012a, supra note 41, 20; Fligstein and McAdam 2011, supra note 44, 9. 
146

 Fligstein and McAdam 2012a, supra note 41, 96-97, 105-108.  
147

 Fligstein and McAdam 2012b, supra note 133, 49. 
148

 Fligstein and McAdam 2012a, supra note 41, 106.   
149

 P. G. Coy and T. Hedeen, ‘A Stage Model of Social Movement Cooptation: Community Mediation in the United 

States’ (2005) 46 The Sociological Quarterly.  
150

 L. King and J. Busa, ‘When Corporate Actors Take Over The Game: The Corporatization Of Organic, Recycling 

And Breast Cancer Activism’ (2017) 16 Social Movement Studies, 550; D. Jaffee, ‘Weak Coffee: Certification And Co-

Optation In The Fair Trade Movement’ (2012) 59 Social Problems; Wijk et al. 2012, supra note 142, 380;  D. Jaffee 

and P. H. Howard, ‘Corporate Cooptation of Organic and Fair Trade Standards’ (2010) 27 Agriculture and Human 

Value. 



23 

  

1.4. CONCLUSION 

The socially responsible corporation arose in response to the criticism that the capitalism of the late 

1980s and early 1990s “never sets down roots, never builds communities and leaves behind toxic 

wastes and embittered workers”.
151

 Rather than reneging on the premise that the primary purpose of 

a corporation is to maximize profits, the socially responsible corporation insists that maximizing 

profits and responsible business are compatible and even mutually reinforcing, as the market will 

reward socially responsible corporations and sanction socially harmful business conduct. Literature 

on CSR initiatives generally fails to question the premise that corporations can productively be 

involved in addressing business-related human rights problems in the global south. Instead, research 

pertaining to CSR initiatives in the global south asks technical questions: how do these initiatives 

work, how do they impact local communities, and how can their efficacy be improved?  Given the 

history of multinational corporations in the global south as well as corporations’ economic 

rationality and short-term orientation, this is an oversight. SAF theory recognizes that Shell (as the 

incumbent) has interests that diverge from or even conflict with the interests of Niger delta 

communities (as challengers), and posits that the way in which the status quo of oil extraction in the 

Niger delta came about determines how it is maintained. Conceptualizing Shell’s CSR in the Niger 

delta as incumbent strategic action thus allows for an analysis of Shell’s CSR in the Niger delta in 

which CSR is re-contextualized and re-politicized. 
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2. CORPORATE RESPONSIBILITY, CORPORATE ACCOUNTABILITY AND 

ROYAL DUTCH SHELL 

Since business-related human rights violations in the global south gained global attention in the late 

1990s, there has been fierce debate about how such problems are to be addressed. Activists and 

developing states advocate for legal approaches such as international human rights obligations for 

corporations and/or enforcement of existing laws in the courts of (European and North-American) 

corporations’ home states. Corporations and governments of developed states on the other hand 

argue the problem is best addressed by promoting, facilitating and professionalizing the numerous 

existing voluntary corporate social responsibility initiatives. This chapter chronologically recounts 

the emergence both the movement for corporate accountability and for corporate social 

responsibility as well as the competition between both approaches. In doing so, I focus on the role 

of multinational corporations and Shell itself in influencing this debate and on the solutions that 

were eventually favored at the United Nations.  

2.1. THE OGONI 9, THE ALIEN TORT STATUTE AND THE START OF A MOVEMENT 

In the field of business and international human rights, at stake is whether – and if so, to what extent 

– businesses have human rights obligations directly under international law, and who has the 

authority to enforce those obligations. Historically, corporations have had rights under international 

law
152

 but no direct obligations: human rights obligations are imposed on states, and states only.
153

 

However, the most severe human rights violations (such as torture, arbitrary arrest and arbitrary 

killings) may also amount to crimes against humanity if they are committed on a large scale or as 

part of a state policy.
154

 The debate on whether corporations could commit – or be complicit in – 

crimes against humanity for a long time was a theoretical one, as existing international criminal 

courts (such as the Rwanda Tribunal, the Yugoslavia Tribunal or the International Criminal Court) 

cannot hear cases against corporations pursuant to their founding documents.
155

  

The question of corporate liability under international criminal law gained practical relevance when 

an obscure United States statute (the Alien Tort Statute or ATS) was rediscovered as a tool through 

which to multinationals could be potentially held legally accountable for complicity in severe 

human rights violations committed abroad. The ATS had been adopted by the very first United 

States Congress to prevent the escalation of incidents involving foreigners present in the United 
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States (e.g. diplomats, members of foreign governments).
156

 It had only been used twice since its 

adoption in 1789, when in 1980 it was relied on by two Paraguayan citizens to sue a Paraguayan 

former police officer who now resided in the United States. The plaintiffs sued the policeman for 

damages for his alleged involvement in the torture and murder of their family member (the 

Filartiga case). After an initial dismissal, the court held that the ATS applied to violations of 

current norms of international law (the prohibition of torture did not exist as a norm of international 

law in 1789), and that under the ATS, US federal courts could hear cases filed by a foreigner 

against a foreigner concerning an incident that took place in a foreign country.
157

  

When in 1995 the US courts held that ATS claims could not only be filed against (former) public 

officials (such as the police officer in Filartiga) but against private individuals as well, it opened the 

US federal courts for lawsuits against any corporation for grave violations committed anywhere in 

the world, regardless of where the corporation was headquartered.
158

 Among the first of such claims 

in the fall of 1995 were the complaint against Unocal (now Chevron) for its complicity in in 

atrocities committed by Myanmar’s military in relation to the construction of the Yadana gas 

pipeline, and the complaint against Shell (submitted by Ken Wiwa, son of MOSOP leader Ken Saro 

Wiwa) for its alleged involvement in the crimes against the Ogoni.
159

Although initially, this use of 

the ATS was regarded with surprise and skepticism,
160

 in 1997 the courts proved to be receptive and 

agreed to hear the case against Unocal.
161

 That same year, the value of Shell’s shares dropped an 

unprecedented 57 percent.
162

  

The case against Shell however was dismissed in the following year: while Unocal was 

incorporated in California, Shell was incorporated in the United Kingdom. The court therefore 

accepted Shell’s argument that the case should have been filed in the United Kingdom, despite it 
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being virtually certain that the case would be dismissed there (forum non conveniens doctrine).
163

 

Surprisingly, this decision was overturned on appeal. Now, the court held that the interest of 

providing victims of severe human rights violations an avenue for redress alone was sufficient 

reason to hear the case in the United States, despite there not being any other links to the US.
164

  

In 2002 the courts handed down a ruling in the Unocal case that was extremely beneficial to the 

plaintiffs and other victims of human rights abuse: the plaintiffs only needed to show Unocal had 

assisted the military knowing they were aiding crimes against humanity. It was not necessary to 

prove that Unocal had assisted the military for the explicit purpose of facilitating these crimes 

against humanity.
165

After this ruling, Unocal and the victims settled out of court in a secret 

settlement just shortly before the case was scheduled to go to trial.
166

 In this time period (between 

1997 and 2003), the ATS emerged as an unexpected but promising (or, depending on the 

perspective, threatening) vehicle through which victims of corporate human rights abuse in the 

global south could claim damages in the United States.  

These human rights cases filed under the ATS gained international attention from corporations and 

human rights lawyers alike, and inspired numerous similar claims.
167

 Between 1996 and 2006, 

approximately forty cases were brought against corporations such as Coca Cola, IBM, Ford, Nestlé, 

Credit Suisse and various other multinationals for alleged complicity in genocide, apartheid, forced 

child labor, extrajudicial executions and forced displacement.
168

 The flood of cases in turn led to an 

extensive debate over the legal questions on which these cases turned, transforming the question of 

the existence and extent of corporate obligations under international law from an abstract 

hypothetical into an independent and highly relevant subfield of international criminal law.
169

 From 

the beginning, this field and the debate over whether, when and where corporations can be 

penalized for complicity in crimes against humanity and other severe abuses was intimately tied to 

the legal aftermath of the execution of Ken Saro Wiwa and the Ogoni 9 in 1995. 
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2.2. THE NIGER DELTA CRISIS AND THE RISE OF VOLUNTARISM 

The rise of corporate social responsibility and proliferation of voluntary guidelines around the same 

period (1997-2003) likewise is closely linked with consequences of the execution of the Ogoni 9 

and the military crackdown on Ogoni villages. After the executions, Shell shut down key oil fields 

located in majority Ogoni areas in response to massive protests and continuing attacks on Shell 

facilities and personnel.
170

 The mass mobilization against Shell in turn inspired the Ijaw tribes to 

unite and issue a joint declaration similar to that of the Ogonis,
171

 demanding an end to oil pollution 

of their lands and a fairer share in the resources extracted from Ijaw-majority areas.
172

 This 

declaration was accompanied by a series of large protests in 1998 and 1999, each of which was 

brutally suppressed by Nigeria’s military.
173

  

When Nigeria transitioned to democracy in 1999, the situation escalated further. Proliferation of 

small arms in the Niger delta region and politicians’ mobilization of armed youth groups in relation 

to the heavily contested 1999 elections (and later the 2003 elections) led to the emergence of several 

armed groups.
174

 These armed groups (e.g. Niger Delta Vigilantes, Joint Revolutionary Council, the 

Niger delta Liberation Front, the Movement for the Emancipation of the Niger delta) used tactics 

such as oil bunkering, sabotage of pipelines, kidnapping of oil workers and occupying flow stations 

to either obtain a larger share of the oil wealth or to force oil multinationals to leave their area.
175
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The Niger delta insurgency rapidly became costly,
176

 since it frequently led to temporary shut-

downs of oil production: in 2006 insurgent armed attacks in the Niger delta led to a 25 percent 

decrease in Nigeria’s oil exports.
177

 Shell had previously dealt with both armed and peaceful 

resistance against the company by calling for (and paying for) the Nigerian military to intervene.
178

 

The Nigerian military habitually used lethal force, on multiple occasions opening fire on peaceful 

protests.
179

  In 1998 however, with the media fallout of the execution of the Ogoni 9 fresh in mind 

and with the resulting lawsuit ongoing, Shell had vowed to approach community relations 

differently. Instead of calling on the military to restore order, Shell pledged to consult regularly 

with human rights NGOs and set up corporate infrastructure in order to embrace its social 

responsibility and started working with the author of ‘triple bottom line: people, planet, profit’
180

 to 

integrate CSR into Shell’s corporate structure.
181

  

Throughout this period (1997-2007) the corporate social responsibility paradigm of “doing good to 

do well”, becomes firmly established in mainstream discourse.
182

 Shell itself is an early and 

prominent adopter and promoter of corporate social responsibility and sustainability reporting.
183

 In 

January of 2000 Shell publishes ‘corporate social responsibility: making good business sense’. In 

this document, the chair of Shell emphasizes that “business is not divorced from the rest of society” 

and that businesses must ensure, through CSR, the important role of business in “building a better 

future”.
184

 Shell was among the first major multinational corporations to publish CSR reports, and 
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had published several such reports when NGOs and governments first made an effort to standardize 

and mainstream CSR reporting.
185

 

It is also in this period that voluntary codes for responsible corporate conduct proliferate.
186

 At the  

2000 World Economic Forum in Davos the Secretary General of the UN urges corporations to “give 

a human face to the global market” and “lay the foundation for an age of prosperity” by 

“embracing, supporting and enacting a set of core values in the areas of human rights, labor 

standards and environmental practices”.
187

 Over a thousand businesses do so by signing the UN 

Global Compact, agreeing that “businesses should support and respect the protection of 

internationally proclaimed human rights and make sure that they are not complicit in human rights 

abuses”.
188

 Shell was invited to join by the secretary general personally, and the Mark Moody 

Stuart, then Royal Dutch Petroleum’s chairman became the chairman of the human rights working 

group of the Global Compact.
189

  

In 2001, the United Kingdom and the United States, together with Shell and various other oil, gas 

and mining corporations
190

 adopted the Voluntary Principles on Security and Human Rights which 

set guidelines for oil companies engagement with public and private security forces in the global 

south.
191

 By 2003 therefore Shell was not only among the first multinational corporation to be 
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brought to court over its alleged complicity in crimes against humanity, but also one of the most 

proactive promotors of the emerging practice of encouraging responsible business conduct through 

voluntary guidelines. 

2.3. THE DEFEAT OF THE UN DRAFT NORMS 

The academic debates and media attention resulting from the ATS court cases combined with the 

attention for sustainable business that the UN Global Compact and the proliferation of voluntary 

business initiatives generated, led the UN Human Rights Commission to request an instrument on 

the human rights obligations of multinational corporations. In the document, the working group was 

asked to list corporations’ existing legal obligations under international law, and formulate new 

obligations where appropriate. Additionally, the working group was asked to design a mechanism 

through which corporations could be held accountable to these norms.
192

  

The final product presented in 2003 – the UN Draft Norms on the Responsibilities of Transnational 

Corporations and other Business Enterprises with regard to Human Rights (‘the UN Draft Norms’) 

– consisted of a set of human rights obligations for businesses that was quite comprehensive in 

scope. Most importantly, the UN Draft Norms sought to establish a mechanism for “periodic 

monitoring and verification by the UN”.
193

 Given its set of explicit, wide-ranging obligations for 

business as well as its establishing of an independent enforcement mechanism, the adoption of the 

UN Draft Norms would end corporate voluntarism and definitively introduce internationally 

enforceable corporate human rights obligations. 

Multinational corporations vehemently opposed the norms. The International Organization of 

Employers (IOE) and the International Chamber of Commerce (ICCom), led by a representative 

from Royal Dutch Shell,
194

 jointly published a 42-page statement that attacked the UN Draft Norms 

from every possible angle.
195

 In it, the corporations relied extensively on voluntarism, stating that 

they had “no problem at all with efforts that seek to encourage companies to do what they can to 

protect human rights”. Their grievance instead was the “move away from the realm of voluntary 

initiatives” which conflicted with the approach of the Secretary General and his Global Compact.
196
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Shell itself publicly declined to comment, and instead endorsed and disseminated the joint statement 

of ICCom/IOE directly to the state representatives who would vote on the adoption of the UN draft 

norms in the UN Human Rights Commission on behalf of their countries.
197

 

The talking points from the ICCom/IOE memorandum made frequent appearances in the debate 

between state representatives in the Human Rights Commission. The United States representative 

for instance lamented that the 2003 draft norms struck a “negative tone towards international and 

national business, treating them as potential problems rather than the overwhelmingly positive 

forces for economic development and human rights that they are.”
198

 The joint effort of the 

corporations achieved its desired result. In their memorandum they had asked the Human Rights 

Commission not only to reject the UN Draft Norms, but also to “clear up confusion” by stating 

expressly that they had no legal validity whatsoever.
199

 The resolution that the Human Rights 

Council finally adopted indeed rejected the presented 2003 Draft Norms in no uncertain terms, 

stating that the set of binding norms “[had] not been requested by the Commission and, as a draft 

proposal, has no legal standing.”
200

  

2.4. THE ROAD TO THE UNGP: CORPORATE PARTICIPATION AND PRINCIPLED 

PRAGMATISM 

After the 2004 vote on the UN Draft Norms, the UN was at a crossroads: should the Human Rights 

Commission reopen negotiations over the first draft of the 2003 UN Norms presented by the 

working group, or should the UN dismiss them altogether and instead focus on promoting voluntary 

initiatives?
201

 In April of 2005 the Human Rights Commission called on the UN Secretary-General 

to appoint special representative on the issue of human rights and transnational corporations to 

identify the way forward.
 
The mandate this time clearly favored a more cooperative attitude towards 

businesses and explicitly recognized that business can contribute to the promotion of respect for 

human rights”.
202

  

UN Secretary General Kofi Anan appointed John Ruggie to this position. Kofi Anan had closely 

cooperated with John Ruggie in designing and promoting the Global Compact – it had been Ruggie 
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who had proposed the idea of a global compact – and like Kofi Anan, Ruggie believed in “dialogue 

and cooperation between the United Nations and the private sector”.
203

 Ruggie’s first interim report, 

issued in 2006, made clear that the UN would no longer pursue a binding human rights instrument 

for corporations. Instead, the UN Draft norms were dismissed in undiplomatic terms; Ruggie 

described them as a ‘train wreck’ and going as far as to declare them ‘dead’.  Ruggie argued that 

instead of regulating business, the UN ought to work with businesses. Multinational corporations 

after all “represent powers of major independent influence” and failure to include them would 

“result in rules that do not accurately reflect the realities of corporate interest and power”, which in 

turn would lead to non-compliance and resistance to implementation.
204

 

Throughout his mandate, Ruggie consulted with corporations extensively.
205

 The International 

Council on Mining and Metals (ICMM) was among the most active participants: the ICCM sent in 

six submissions and participated in eight consultations throughout the six-year process. These 

submissions generally stressed that business “is able to contribute to social concerns without a need 

for formalized regulation”.
206

 The International Chamber of Commerce, the Business and Industry 

Advisory Committee to the OECD and the International Organization of Employers (in all of which 

Shell is an prominent member) also exercised considerable influence during the drafting process, 

endorsing Ruggie’s “more positive attitude towards business”, but pushing back against proposals 

for enforcement, such as a human rights ombudsman, or a UN-led follow up mechanism.
207

 

In Ruggie’s 2008 interim report, it was made clear that the final document would be based in social 

expectations rather than in any legal obligations: if corporations would fail to act in accordance 

with international human rights norms, corporations would be subjected “to the courts of public 

opinion, comprised of employees, communities, consumers, civil society and investors”.
208

 In the 

final product, the 2011 UN Guiding Principles on Business and Human Rights (UNGP), all wording 
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that suggested that corporations have obligations under international law had been removed.
 209

 

Instead of mentioning ‘human rights violations’, the UNGP spoke of “adverse human rights 

impact”, and instead of the obligation to respect human rights, the UNGP spoke of the 

responsibility to respect human rights. The UNGP furthermore did not speak of ‘preventing human 

rights violations’ but of “mitigating future human rights risks”.
210

 

The approach taken in the UNGP was presented as a compromise between proponents of CSR and 

proponents of a legal mechanism. Rather than a set of principles or standards formulated by the 

corporations themselves, the UNGP placed existing human rights law front and center, and asked 

corporations to adhere to the norms of international human rights law. On the other hand, the UNGP 

did not contain legal rules, but instead clarifies social expectations. A failure to meet them therefore 

would not lead to legal sanctions, but to PR backlash.
211

 This approach was praised as ‘principled 

pragmatism’, combining an “unflinching commitment to the principle of strengthening the 

promotion and protection of human rights” with the pragmatism required to “create change where it 

matters most – in the daily lives of people.”
212 

Unlike the 2003 UN Draft Norms, the UNGP were 

adopted unanimously in the Human Rights Council and lauded as “the universal declaration of 

human rights for business” and “a game changer”.
213

 The EU, OECD and the ISO 26000 (an 

organization that provides guidance on CSR) all endorsed the UNGP and adopted sets of similar 

principles in response.
214

  

Proponents of the UNGP contended that although the final product may “not to win an award for 

academic excellence”, Ruggie had succeeded at “producing tangible policy results” and had moved 

the UN beyond the stalemate that resulted from the rejection of the UN draft norms.
215

 Critics 

however argued that the consensus Ruggie prided himself on had been a manufactured one.
216

 

Concerns of NGOs were easily dismissed at consultation sessions: according to Ruggie, “if you 
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accommodated everybody you would have nothing left”.
217 

With regard to businesses however, 

Ruggie insisted that the final product would “have to find resonance, or they will be resisted or 

ignored”.
218

 A similar discrepancy was visible in Ruggie’s attitude towards the participation of 

victims of corporate human rights abuse. Ruggie initially declined to consult with victims of 

corporate human rights violations,
219

 but among the businesses that participated in the consultation 

sessions were at least nine corporations involved in litigation pertaining to their alleged complicity 

in crimes against humanity.
220

 

Critics moreover questioned the validity of consensus as an approach to human rights. Human 

rights after all, are rights rather than policy goals and therefore should not have been made subject 

to considerations of convenience, practicality or corporate buy-in. By presenting a ‘business case’ 

for compliance with human rights law, critics argued, Ruggie had stripped  human rights of their 

normative foundations.
221

 Leading human rights organizations such as Human Rights Watch, 

Amnesty International and the International Commission of Jurists expressed they feared the UNGP 

would do little to address the issue of corporate impunity for severe human rights abuses.
222

 Human 

rights scholars remarked that while the compromises made in the UNGP were “perhaps 

understandable in light of the deadlock that followed after the rejection of the UN Norms” it was 

regrettable that the UN, as the world’s leading human rights organization had outright dismissed the 

notion of corporate human rights duties.
223

  

2.5. KIOBEL V. SHELL  

The UNGP were drafted with the understanding that the most severe human rights abuses would 

nonetheless be subject to legal liability through international criminal law, enforced by national 

courts. In his interim reports, Ruggie frequently cited the ATS litigation as evidence for an 

“expanding web of potential corporate liability for international crimes imposed through national 

courts”, and expressed the expectation that “corporations will be subject to increased liability for 

international crimes in the future”.
224

 Indeed, in the spring of 2009, the claim leveled against Shell 

by Ken Wiwa and other relatives of the nine executed Ogoni activists was settled only four days 

before the hearings in the Wiwa v. Shell trial were set to commence.
225

 The 15.5 million dollar 
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settlement - to be put in a trust fund for the development of the Ogoni people – was framed as a sign 

that  “multinational corporations can no longer act with the impunity they once enjoyed.”
226

 

This all changed a few months later, when the US federal appeals court handed down a ruling in the 

case against Canadian oil corporation Talisman Energy in the fall of 2009. The case, brought by 

citizens of Sudan, accused the company of assisting the Sudanese government in killing and 

displacing populations living in the areas around Talisman oil fields.
227

 Canada had objected to the 

US courts establishing jurisdiction over the claim against Talisman and had requested that the US 

courts abstain from hearing a claim pertaining to "activities of Canadian corporations that take place 

entirely outside the US."
228

 While the US courts initially did agree to hear the case, they eventually 

dismissed the claims against Talisman.
229

 The court found that Talisman had a “a legitimate need to 

rely on the military for defense”, as it is “undisputed that … rebel groups viewed oil installations 

and oil workers as enemy targets”.
230

 The court therefore held that a corporation is only liable for 

complicity in crimes against humanity when it contributes to those crimes for the purpose of 

furthering them.
231

  

In practice, this would exempt most corporations from liability under the ATS as corporations 

generally engage in their conduct primarily for economic reasons, and therefore will rarely meet 

this standard.
232

 It is in this context that the Kiobel case – another case brought by relatives of the 

executed Ogoni activists
233

 – went to trial in 2010. Kiobel v. Shell drew international attention: if 

the highly contested ruling in Talisman were to be confirmed in the Kiobel case, this would upend 

the possibility of suing corporations for complicity in human rights violations in a United States 

court. Surprisingly however, the court in the Kiobel case declined to weigh on this question. 

Instead, they held that the ATS only applied to individuals, and therefore could not be used to sue 

corporations at all.
234
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This ruling attracted global attention, as the ruling, if  confirmed, would put an end to the practice 

of suing corporations for human rights violations under the ATS in its entirety.
235

 The ruling was 

controversial: it was accompanied by a fiery concurring opinion
236

 dismissing majority opinion as 

illogical, strange, internally inconsistent and baseless.
237

 One of the judges deciding on the request 

to rehear the case in full
238

 passionately argued that the judgment had been a severe mistake – one 

that “betrays a basic misunderstanding of international law”.
239

 After the request to re-hear the case 

in full was denied on a 5-5 vote,
240

 the plaintiffs filed for an appeal to the US Supreme Court. The 

Supreme Court agreed to hear the case in 2011, just four months after the UNGP had been adopted. 

The United States supreme court was now asked to re-litigate the question that John Ruggie had 

answered with a compromise after six years of research and consultation: do corporations have 

obligations under international law?
241

 

Over eighty external parties weighed in on the Kiobel Supreme Court hearings through amicus 

briefs.
242

 Several international human rights organizations, the US ambassador to the International 

Criminal Court, several prominent international law scholars, economist Joseph Stiglitz, several 

Nuremburg and legal history scholars, the UN High Commissioner on Human Rights, Yale Law 

School and the United States itself supported the claimants.
243

 Shell on the other hand had found the 
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support of  various oil companies and other companies who had been sued under the ATS,
244

 the 

governments of the UK (after extensive lobbying),
245

 the Netherlands and Germany
246

 as well as 

various chambers of commerce, the International Chamber of Commerce, the US foreign trade 

council, the American Petroleum Institute, and the US Council for International Business.
247

 

In defending itself against the legal claims leveled against it, Shell not only contested it was 

complicit in the Nigerian military’s crimes against humanity, but also that the ATS could be applied 

to events that took place in Nigeria (i.e. outside the United States) at all.
248

 In doing so, it relied on 

the amicus briefs by the UK and the Netherlands, which urged the US courts to rethink its practice 

of establishing jurisdiction over foreign corporations regarding events that took place on foreign 

territory.
249

 Amicus briefs in favor of Shell warned the US of the consequences of such practices 

becoming commonplace: “A US defense contractor with operations in Iraq or Afghanistan … might 

find themselves defending their business activities (and the national-security policies of this 

country) before a foreign court—possibly with billion-dollar damages claims on the line.”
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briefs pointed out that the ATS litigation could become – and already had become – a source of 

diplomatic disputes with Canada and European states.
251

 Lastly, it was argued that ATS lawsuits 

generally “amount[ed] to little more than extortion” as they were often settled to avoid long and 

costly litigation and severe reputational damage, regardless of the merits of the claim. Corporations 

then would seek to avoid exposure to the ATS, which would drive business investment away from 

the United States.
252

 

John Ruggie, the author of the UNGP, weighed in on the case through a neutral amicus brief.
253

 

While he declined to comment on the legal merits of various arguments – the other 81 briefs had 

already “addressed almost every conceivable question of law and interpretation”
 254

 – he criticized 

Shell for relying on his interim reports to argue that business have no obligations under 

international law at all.
 
He clarified that his reports did not in fact support the assertion that 

corporations could not in any way be held liable under international law, and that Shell had 

misconstrued his position through “selective quotation”.  Instead, Ruggie had advocated against the 

creation of new (human rights) obligations for multinational corporations. Ruggie had been 

supportive of efforts to enforce current (criminal) norms through national courts.
255

  

Ruggie moreover expressed concern at Shell’s line of argumentation. He observed that the 

arguments made by Shell would not only lead to the dismissal of the claims against Shell, but 

would make it impossible in the future “to use U.S. courts as a forum to adjudicate civil liability for 

gross human rights violations committed abroad—even when those violations are committed by 

U.S. nationals, and even if the Americans are individuals rather than corporations.”
256

 In other 

words, if the United States supreme court were to accept the arguments put forward by Shell, this 

would dismantle the ATS as a vehicle for human rights litigation entirely. Ruggie warned that if 

Shell were to succeed at this attempt, Shell’s “road back to the corporate social responsibility fold 

will be long and hard.”
257

 

The Supreme Court handed down its verdict in Kiobel v. Shell in 2013. Rather than deciding on the 

legal questions that had originally been the subject of contention, the US Supreme Court held that 
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the ATS did not apply outside United States territory.
258

 With this surprising ruling, the US 

Supreme Court overturned every ATS case up to and including Filartiga, as ATS claims almost 

always concern incidents that took place outside of the United States and effectively shut down 

ATS litigation altogether.
 259

 Victims and their lawyers attempts to use the US court system to hold 

corporations liable for their role in the most severe category of human rights violations thus ended 

the same way that it had started: with litigation over Shell’s involvement in the crimes against 

humanity committed against the Ogoni in 1994 and 1995.
260

 

2.6. CORPORATE ACCOUNTABILITY AFTER KIOBEL 

After the Human Rights Council unanimously endorsed the UNGP, the Human Rights Council 

created a new working group to implement the UNGP.
261

 The working group’s first report in 2012 

focused predominantly on reporting and the extent to which corporations had adopted the UNGP; it 

was clear that the working group would not undertake any efforts to establish a mechanism for 

accountability and remedies, as the 2008 report originally had envisioned.
262

 It thus appeared that 

proponents of voluntary codes and corporate social responsibility had won out: the most feasible 

way to address corporate wrongdoing was now to bring clarity, uniformity and specificity to 

existing CSR practices and to pressure corporations to stick to their voluntary commitments through 

activism and media campaigns.
 263

   

After the US supreme court had dismantled the ATS as a vehicle for human rights litigation through 

the Kiobel decision of 2013 however, efforts to find other avenues to enforce existing international 

criminal law norms on corporations were reinvigorated. In 2014, various African states signed a 

treaty establishing an African international criminal court – a regional version of the International 

Criminal Court in the Hague – that would have jurisdiction over both individuals and 

corporations.
264

 Scholars who had spent the past decade debating the precise criteria under which a 

                                                 
258

 Kiobel v. Royal Dutch Petroleum Co., 133 S.Ct. 1659, 1665 (2013); for an explanation of the reasoning in and 

implications of the decision see D. P. Stewart, ‘Kiobel v. Royal Dutch Petroleum Co.: The Supreme Court and the Alien 

Tort Statute’ (2013) 107 The American Journal of International Law.  
259

 This ruling surprised many legal commentators, see for instance Gallagher 2010, supra note 158, 766, speaking 

optimistically of “The first 30 years of litigation under the ATS” mere months before the Kiobel ruling shut down ATS 

litigation altogether; J. G. Ku, ‘Kiobel and the Surprising Death of Universal Jurisdiction under the Alien Tort 

Statute’(2013) 107 The American Journal of International Law; R. P. Alford, ‘The Future of Human Rights Litigation 

After Kiobel’ (2013) 89 Notre Dame Law Review; R. McCorquodale, ‘Waving Not Drowning: Kiobel Outside the 

United States’ (2013) 107 The American Journal of International Law; E. Kontorovich, ‘The Kiobel Surprise: 

Unexpected By Scholars But Consistent with International Trends’ (2013) 89 Notre Dame Law Review; A. Grear and B. 

H. Weston, ‘The Betrayal of Human Rights and the Urgency of Universal Corporate Accountability: Reflections on a 

Post-Kiobel Landscape’ (2015) 15 Human Rights Law Review. 
260

 Ruggie 2013, supra note 204, 10-13; Ruggie 2020, supra note 153, 70 (identifying public outrage against Nike and 

Shell as the start of the movement for corporate accountability and corporate social responsibility); for reflections on the 

course of the corporate accountability and corporate social responsibility movements and the role of Shell in them, see 

B. Stephens, ‘The Rise and Fall of the Alien Tort Statute’ in S. Deva and D. Birchall (eds.) Research Handbook on 

Human Rights and Business (Edward Elgar Publishing ltd 2020); S. Deva, ‘From ‘Business or Human Rights’ to 

‘Business and Human Rights’: What Next?’ in S. Deva and D. Birchall (eds.) Research Handbook on Human Rights 

and Business (Edward Elgar Publishing ltd 2020). 
261

 Human Rights Council resolution approving the UNGP’, supra note 213, para 6. 
262

 UN Human Rights Council, ‘Report of the Working Group on the Issue of Human Rights and Transnational 

Corporations and Other Business Enterprises’, 10 April 2012 (A/HRC/20/29). 
263

 Martens 2014, supra note 189, 17-20; C. Vargas, ‘A Treaty on Business and Human Rights? A Recurring Debate in 

a New Governance Landscape’  in C. Rodríguez-Garavito Business and Human Rights: Beyond the End of the 

Beginning (Cambridge University Press 2017) 113-116; Melish 2017, supra note 204, 76-78. 
264

 For an introduction to corporate criminal liability before the African Criminal Court, see T. Michalakea, ‘article 46C 

of the Malabo Protocol: A Contextually Tailored Approach to Corporate Criminal Liability and its Contours’ (2018) 7 

International Human Rights Law Review; J. Kyriakakis, ‘Article 46C: Corporate Criminal Liability at the African 



40 

  

corporation would be liable under the ATS now focused their attention on legal developments that 

opened possibilities for civil lawsuits against corporations in Europe.
265

 Various European states 

also attempted to criminally prosecute corporations for illegal business conduct in the global 

South.
266

  Currently, there are five ongoing legal cases against Shell in the Netherlands and the 

United Kingdom,
267

 including a new claim filed by Esther Kiobel against Shell, relying on the 

evidence accumulated during the 11 year long proceedings in the United States under the ATS.
268

  

The Kiobel ruling also reinvigorated efforts to create binding human rights obligations for 

corporations that extend beyond the obligation to avoid complicity in crimes against humanity and 

genocide. In 2013, a coalition of 83 countries led by Ecuador and South Africa and supported by 

610 NGOs submitted a resolution to the Human Rights Council that proposed to open negotiations 

on a binding treaty on business and human rights.
269

 This initiative received a mixed response: 

while most Asian, African and South American countries responded positively, the United States 

and EU countries expressed “disappointment” that Ecuador had decided to table this “divisive 

resolution”.
270

 The United States expressed fears that opening negotiations for a human rights treaty 

for multinational business “contradicts the consensus-based approach of John Ruggie’s mandate 

and … the UN Guiding Principles” and would undermine promising efforts to “promote responsible 

investment and encourage further collaboration” between corporations and local communities.
271

 

The EU
272

 and the International Chamber of Commerce expressed similar concerns, warning that 
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opening negotiations for a binding treaty would “jeopardize the crucial consensus achieved by the 

UN Guiding Principles on Business and Human Rights.”
273

 

Despite the vocal resistance from the United States, the European Union and the International 

Chamber of Commerce, the resolution was narrowly adopted.
274

 In 2015, the first draft of the treaty 

was presented and negotiations commenced.
275

 The US and EU however – where a large amount of 

the largest multinational corporations are incorporated – declined to participate in the negotiations. 

Since then, the treaty draft has been frequently amended in yearly rounds of negotiations.
276

 The 

treaty negotiations are still ongoing, as are all legal cases filed against Shell in the United Kingdom 

and the Netherlands. Currently therefore, the business and human rights movement is where it 

started: while large public multinationals have made numerous human rights commitments, it is still 

unclear whether, and if so, to what extent, business can be held to account for violating basic norms 

of international law.  

2.7. CONCLUSION 

As is typical for Strategic Action Fields, the field of business and international human rights has 

been in constant flux since its emergence in 1995. (One of) the main issue(s) at stake is whether the 

negative impact businesses can have on the developing communities in which they operate are best 

addressed by mobilizing businesses to improve their conduct through voluntary instruments, or by 

regulating businesses conduct internationally. In this field, Shell started out as a vocal proponent for 

corporate social responsibility, pioneering many of the practices that have now become 

commonplace in response to the public backlash from the execution of the Ogoni 9 and the costly 

Niger delta crisis. When the momentum for corporate responsibility resulted in the 2003 draft 

norms, which would place the UN in a position to monitor the human rights conduct of 

multinational corporations, Shell (through the international chamber of commerce) relied heavily on 

its voluntary efforts and the global compact to advocate against the need for any binding 

regulations.  

Subsequently to the rejection of these norms, the man who proposed the Global Compact (John 

Ruggie) – and with whom senior board members had close relationships – was appointed to 

formulate the UN’s new approach to business related human rights problems. Corporations, who 

had participated actively in this consultative process and stressed their distaste for binding 

regulations throughout, were pleased with the final result: the UN Guiding Principles were 
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voluntary, and the plans for an accountability mechanism had never materialized. At the same time, 

Shell’s drastic litigation strategy and relentless lobbying mobilized various governments and 

business organizations to support Shell when one of the ATS claims against it came before the 

Supreme Court. The Supreme Court then went on to issue a ruling that not only dismissed the 

claims against Shell, but also overturned all human rights litigation conducted under that law since 

1980. Although various attempts have been made at enforcing international law on corporations and 

creating new human rights obligations for businesses, none have succeeded yet.  

Currently, the status quo at the core of the field has remained mostly unaltered: businesses have no 

legal obligations towards the communities in which they operate. However, as this chapter 

demonstrated, this absence of change is not the result of passivity, but required consistent and 

concerted efforts on part of Shell and other multinationals. The surprising stability of the status quo 

throughout the last twenty-five years, in which it has been repeatedly threatened by various 

initiatives is not a result of self-reproducing macro-structures, but of incumbents engaging in 

strategic action to defend a status quo that suits them.  
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3. OF THE KERNEL AND THE SHELL: OIL EXTRACTION IN A PETRO-STATE 

Like the settlement in the SAF of business and international human rights, the settlement in the 

related SAF of oil extraction in the Niger delta has remained (fundamentally) unaltered for decades, 

despite the consistent challenges to it. To shed light on the surprising lack of change in a field as 

turbulent as oil extraction in the Niger delta, I first describe how the field came to be, and how its 

emergence in an era of highly asymmetrical power relations between western multinationals and 

indigenous populations (or ‘natives’) has shaped the present field dynamics [3.1]. I then argue that 

as a result of those dynamics, the rules of the SAF of oil extraction in the Niger delta prioritize the 

continued extraction and export of oil over the needs and rights of Niger delta inhabitants [3.2]. 

This field settlement has been consistently challenged, but has nonetheless remained unaltered, 

because Shell, as the incumbent in the field, can rely on the Nigerian federal state to respond to such 

challenges with military force [3.3]. I conclude by reflecting on the ways in which the colonial 

context in which the SAF emerged continue to dictate both the rules and dynamics of the SAF 

decades after Nigeria declared its independence. 

3.1. HOW NIGERIA BECAME A PETRO-STATE  

Pursuant to SAF theory, the circumstances in which a field emerged and stabilized have a 

permanent influence on the field dynamics. If power disparities between various actors are stark 

when the field is emerging, the incumbent will be able to impose a settlement on the challenger. 

Moreover, incumbents in such established fields will be able to enforce and reproduce this 

settlement, even when challengers perceive the settlement as illegitimate or inequitable.
277

 In order 

to understand how underlying power dynamics shape the governance of oil extraction in present day 

Nigeria, I therefore trace the origin and evolution of the rules, understandings and power relations 

that characterize the SAF of oil extraction in the Niger delta through Nigeria’s colonial period 

[3.1.1.], the decolonization process [3.1.2.], Nigeria’s civil war [3.1.3.] and the subsequent oil boom 

[3.1.4].   

3.1.1. OIL IN COLONIAL NIGERIA: “WE CAME NOT TO GOVERN, BUT TO TRADE”
278

  

The Niger delta’s first central government was a multinational corporation named the Royal Niger 

Company (RNC) (now Unilever). The delta of the Niger river - a swampy land where one of 

Africa’s longest and most important river meets the ocean
279

 - is inhabited by approximately 40 

ethnic groups organized as tribal societies.
280

 Initially, tribes’ contact with European companies 

(first the Dutch and British West India Companies and later the Royal Niger Company) was limited 

to the coast, as Niger delta tribes functioned as intermediaries between the companies and the 
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inaccessible inland’s slave traders and palm oil farmers.
281

 By 1884 however intermediaries were no 

longer needed as the RNC had managed to gain full control over the river as well as the trade 

through gun boats.
 282

 On the basis of this territorial control,
283

 the RNC was able to obtain a royal 

charter from the British crown which granted the RNC the authority to establish government 

agencies and enact laws.
284

 The RNC immediately used its sovereign authority to establish and 

enforce a strict monopoly on trade through steep import barriers and  a prohibition on local trade. 

With its own police force and courts, the RNC was able to quickly squash resistance against this 

drastic take-over of local trade.
285

 With its own armies, the RNC was able to defend its territories 

against repeated incursions by German and French competitors.
286

 

Due to the company’s control of the Niger delta as well as territories upstream the river Niger, the 

UK could formally claim a set of territories it named ‘Nigeria’ at the 1885 Berlin Conference (in 

which the European powers divided up Africa).
287

 Yet, the idea of the RNC ruling over the newly 

created ‘Nigeria’ grew increasingly unpopular. Local populations resisted the RNC’s violent 

enforcement of the prohibition on local trade, and British elites lost patience with the RNC due to 

its exclusion of other British trading companies and its inability to consistently ward of French 

invasions of the territory.
 288

 In 1900, secretary of the colonies Joseph Chamberlain, who believed it 

fell to the UK to develop ‘tropical Africa’ economically,
 289

 transferred the Nigerian territories to 

the British crown: the Niger delta was now a part of the British protectorate of Southern Nigeria.
290

  

Right away, the UK revoked previous treaties between private mining companies and “natives”, and 

claimed the final authority over the acquisition, sale and use of Nigerian land.
291

 Soon after 

quashing ‘native resistance’ against British control over the territories,
292

 the colonial government 
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established a licensing system for mining.
293

 If a British company or individual had obtained a 

mining license for a specific area, its claim to mining that area was protected by the government. 

While the licensee could enter the land at any time and use it in any way, ‘native activities’ such as  

farming, cutting wood or diverting water were only allowed to the extent that they did not interfere 

with the mining operations.
294

 Occupants of the lands licensed to a mining company were entitled to 

a small compensatory sum for cash crops growing on the land (such as cocoa or rubber trees), but 

not for the loss of land itself.
295

  

From 1907, oil mining was regulated separately from mining at the request of an influential early 

oil explorer who maintained close relations with the colonial governor of Southern Nigeria.
296

 Like 

with mining, the colonial government claimed the right to license a third party to extract oil from 

the lands, and like with mining, interfering with licensed oil operations was criminalized.
297

 The oil 

ordinance however departed from the mining ordinance in two ways: the areas to be licensed were 

far larger than in mining,
298

 and unlike in mining, no consent whatsoever was required from any 

relevant native authorities.
299

 Royalties and fees would not be split between the tribe and the 

colonial government, but would go to the colonial government in full.
300

 Native authorities 

protested against this departure from the general mining ordinance, arguing that the oil mining 

ordinance would “give to the Government and the European prospector the kernel of the oil mining 

business, leaving to the Native the shell and the doubtful privilege of working to enrich the white 

man.”
301

 

                                                 
293

 E. A. Speed (ed.) Laws of the Colony of Southern Nigeria Being the Schedule to the Statute Laws Revision 

Ordinance 1908 (Vol. 2) (Stevens 1908), containing the Mining Regulation (No. 6 - 1905) (‘the 1905 Mining 

Regulation’); Abejide 2012, supra note 280, 84 – 91. 
294

 1905 Mining Regulation, art. 9, 12, 16, 20 and schedule I, art 9.  
295

 1905 Mining Regulation, Schedule II, arts 29, 54 (The licensee may build houses, make dams, deposit rubbish, 

construct roads and railways, cut trees, make shafts, etc. Actions that would render land unfit for farming or living had 

to be approved by the (British) District Commissioner rather than the native authority), Schedule II  art 30 (native 

farmers whose land is required for mining get one months’ notice and ‘compensation as may be agreed’).  
296

 E. A. Speed (ed.) Laws of the Colony of Southern Nigeria Being the Schedule to the Statute Laws Revision 

Ordinance 1908 (Vol. 2) (Stevens 1908), containing the Oil Mining Regulation (No. 12 - 1907) (‘the 1907 Oil Mining 

Regulation’); P. Steyn, ‘Oil Exploration in Colonial Nigeria’ (2009) 37 The Journal of Imperial and Commonwealth 

History, 252-253, 256; L. Atsegbua, ‘The Development and acquisition of Oil Licenses and Leases in Nigeria’ (2002) 

23 OPEC Review, 72; Raji and Abedije 2014, supra note 280, 64. 
297

 1907 Oil Mining Regulation, arts 5 (establishing the government’s claim to native lands for the purpose of oil 

mining), 8 (establishing the exclusivity of an oil mining license), 12 (establishing the penalty for interference with 

mining rights at ‘three months of imprisonment, with or without hard labor’) and 16 (permitting ‘native activities’ such 

as hunting, farming and using water only to the extent that they do not interfere with oil mining operations).  
298

 1907 Oil Mining Regulation, art 7(2) (‘not exceeding 500 square miles’); 1905 Mining Regulation, Schedule II, art 

27 (‘shall not exceed 5 square miles); the governor initially considered 5 square miles appropriate for oil mining as 

well, Steyn 2009, supra note 296, 256. 
299

 1907 Oil Mining Regulation, arts 5 (establishing the government’s claim to native lands for the purpose of oil 

mining) in conjunction with arts 20 and 21, compare 1905 Mining Regulation, art. 7 (requiring the consent of a native 

chief for mining on native lands). However, a contextual reading of the ordinance suggests this required consent was 

mostly pro forma: consent was to be requested by “presenting the chief with the paperwork for signing” (Schedule II, 

arts 7, 23), despite the fact that most Niger delta chiefs were not able to read the English language. The British were 

aware of this fact: while all British people involved were to “sign their name”, a chief could “sign his name or make a 

mark” (Schedule III, Forms A, B and D). The relevant native authority moreover was a person that was appointed 

unilaterally by the colonial government and received “half of the fees and rents and one third of the taxes” (Schedule I, 

art 2). If consent was nonetheless not granted, the colonial authority could overrule the chief’s refusal by asserting that 

“the refusal was unreasonable and detrimental to the interests of [the] community” (art 21).  
300

 1907 Oil Mining Regulation, Schedule I, arts 4-6, compare 1905 Mining Regulation Schedule I, art 2.  
301

 Steyn 2009, supra note 296, 256-257. 



46 

  

In the early days of British rule over the Nigerian protectorates prospecting for oil was mostly the 

prerogative of noblemen with capital to spare: demand for coal still far exceeded the demand for 

petroleum, and prospecting for oil was both highly speculative and capital intensive.
302

 After the 

first World War however, petroleum became big business: in 1912 the British navy switched from 

coal to oil and the British state became the majority shareholder in BP (then known as the Anglo-

Persian oil company or as D’Arcy).
303

 As Shell and BP supplied petroleum to British ships and 

troops fighting the German military, it quickly became apparent that dependable access to 

petroleum was a matter of national security for the island of Great Britain.
304

 Yet, in 1918 the entire 

British Empire only produced three percent of the world’s oil, rendering the UK dependent on 

American oil for the defense of its territory.
305

 

Early oil explorers in the Niger delta found that oil in the Niger delta was easy to locate, but 

difficult to extract from the swampy soil and even harder to profit from due to the absence of roads 

and electricity.
306

 By 1922, explorers had stopped trying. This changed in 1933, when Shell and BP 

formed a joint venture (Shell/BP)
 307

 and applied for a license covering the entirety of Nigeria 

(920.000 km
2
). Although legally, a license could only cover a territory of 1.300 km

2
 it was granted 

at the expense of an application by an individual nobleman who requested a license for 0,25 km
2
: 

Shell/BP was given the exclusive right to prospect for oil in the entire country Nigeria.
 308

 Now that 

extracting Nigeria’s abundant oil was a matter of British national interest, the era of oil exploration 

as the rich individual’s (ad)venture was over.  

Shell/BP did have capital, equipment and know-how that oil prospecting in the Niger delta required: 

by the time the first shipment of Nigerian oil arrived in Rotterdam in 1958, Shell/BP had spent 32 

years and the equivalent of 1.4 billion dollars on prospecting for Nigerian oil.
309

 Shell/BP received 

ample support from the colonial government in its search for Nigerian oil: Shell for example paid 

only £1 for every 14.6 hectare of land it leased.
310

 When several Niger delta tribes in 1948 and 1949 

clashed with Shell/BP over its tendency to enter inhabited lands and start oil operations without 

disseminating any information to the locals, the British colonial government sent in the police to 

repress the protests through force.
311

 

When these protests persisted, Governor McPherson suggested a number of reforms. He proposed 

that a Nigerian oil company be created whose shares could be bought by the Nigerian people and 
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that a system where the Nigerian government would receive a share of Shell/BP’s future revenue 

should be set up. Shell/BP rejected these suggestions as they would constitute an “undesirable 

precedent” that would complicate negotiations with other governments. To the frustration of the 

colonial governor, all of the other members of the Executive Council of the colonial government 

sided with Shell/BP, stating that the continued search for oil was a matter of national interest.
312

  

3.1.2. INDEPENDENCE ON A PLATTER OF GOLD: ECONOMIC NATIONALISM AND ETHNICITY IN 

THE DECOLONIZATION PROCESS 

After the second world war, a pan-Nigerian nationalist movement emerged in response to unpopular 

wartime policies for the colonies.
313

 Nigerian elites of all ethnicities were demanding constitutional 

and economic reforms, but the colonial governor of Nigeria (McArthur) dismissed such demands 

out of hand as symptoms of “what appears to be a bitter hatred of the white man and a conviction 

that the only aim of the European in Africa has been to exploit the African.”
314

 Nevertheless, when 

India gained independence and riots broke out in the neighboring Accra (Ghana), boycotts and 

protests spread all over Nigeria as the nationalist movement continued to gain momentum.
315

 Niger 

delta populations who were resisting Shell’s access to their lands found supporters in these 

nationalists elites, as both resisted British control over Nigerian land and mineral resources.
316

 

The UK colonial office replaced governor McArthur with a more reform-minded governor 

(McPherson). This aligned with its new policy to “sustain [the UK’s] position as a world power, 

particularly in the economic and strategic fields” in the face of growing resistance in the colonies 

not through force and repression, but by creating “a class with a vested interest in cooperation with 

the colonial government”.
317

 The appointment of McPherson presented the nationalist movement 

with a dilemma: while its leader Nnamdi Azikiwe agreed to collaborate with McPherson on the 

announced reforms, his more radical youth following insisted that Nigerians should “declare 

[them]selves free and stand by it and face the music”.
318

 Azikiwe in turn dismissed his more radical 

followers as ‘hotheads’ and assured them that in a UK-led reform process, independence would 

eventually be handed to them “on a platter of gold”.
319

 In the 1950s amidst fears of communist 

infiltration in the colonies many of the leaders of the radical (leftist) wing of the nationalist 

movements were arrested in a crackdown on socialism.
320

 As a result, the radical wing of the 

nationalist movement disintegrated and only ‘moderate’ nationalists participated in the UK-led 

reform process.
321
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The reform process would soon turn into a decolonization process. While the nationalist movement 

had spanned ethnic boundaries, the moderate elites that participated in the UK-led decolonization 

process soon became divided across ethnic lines, advocating for the interests of their tribe.
322

 In 

1914, the emirates and caliphates of Northern Nigeria had been amalgamated with the tribes and 

kingdoms of Southern Nigeria for budgetary purposes.
323

 At its independence Nigeria would 

comprise 250-400 different ethnic groups with little more in common than being Nigerian – a word 

that, it was felt, was merely a “distinctive appellation to distinguish those who live in Nigeria from 

those who do not”.
324

 It was agreed therefore that independent Nigeria would be a federal state with 

relatively strong regional governments, so that the many distinct groups would be autonomous in 

affairs such as healthcare and education.
325

  

However, in each of the three regions Nigeria would be divided into, one ethnic group would form a 

clear majority. Various ethnic groups that would become minorities in their respective regions thus 

feared oppression by the future regional government, and  presented their grievances to the UK 

government.
326

 The government after a formal inquiry and various hearings concluded that “it is 

seldom possible to draw a clean boundary which does not create a fresh minority” and declined to 

create additional regions.
327

 The regions of independent Nigeria would thus become North 

(Hausa/Fulani), South (Igbo) and East (Yoruba), with the North being by far the largest and most 

populous region. The Niger delta populations were split between East and West, and would become 

minorities either under Yoruba or under Igbo rule.
328

 To mitigate oppression by the regional 

governments, the UK made two recommendations. First, the police force was to be federalized to 

prevent the regional government from relying on the police force to abuse minorities.
329

 Second, a 

Niger Delta Development Board should be set up to ensure the Niger delta – “one of the most 

backward areas in the country” – was not further neglected.
330

 

Then it had to be determined how the federal government and regional governments would be 

financed. Especially the question regarding the allocation of fees and royalties from natural 

resources was divisive: should these be distributed on the basis of population size, needs, or should 

they accrue to the region in which the mine/oil field is located? Each region feared the rules would 

disproportionately benefit another region that might then come to dominate economically and 
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consequently, exercise outsized influence in the federal government.
 331

 The discovery of oil in 

commercial quantities in the East region in 1956 made this debate even more fraught: the revenue 

from oil was expected to (but not guaranteed to) skyrocket in the next few years.
332

 Oil royalties 

were “at once too uncertain to build upon, and too sizeable to ignore.”
333

 Eventually, the UK 

recommended that a separate set of rules would apply to the oil revenues: 50 percent would accrue 

to the region of origin, 20 percent to the federal government, and 30 percent would be distributed 

between the regions on the basis of population size.
334

 

Although the export-focused nature of the Nigerian economy had been a major issue during the 

period of ‘nationalist agitation’, this criticism seemed to disappear during the UK-led 

decolonization process: “less is heard of attacks on ‘British imperialism’ in Nigeria today than of 

intelligent discussion on economic problems now of practical and urgent importance”.
335

 Early on 

in the decolonization process, attempts by the RNC to entrench its interests had been rejected: it 

was feared that openly allowing corporations to participate in shaping the new Nigerian government 

would lead to public unrest.
336

 When oil was discovered in 1956 however, this changed. New bids 

of corporations to have their interests safeguarded were led by Shell.
337

 The UK this time was more 

receptive: in 1956 the Suez Canal – through which two thirds of Europe’s oil was shipped – had 

become inaccessible for oil tankers to and from the UK due to the Suez crisis. It was therefore 

imperative for the United Kingdom that Nigeria would start to export oil to the UK sooner rather 

than later.
338

  

The colonial administration adopted a series of ordinances to regulate Nigeria’s emerging oil 

industry, establishing Shell’s right to build pipelines and refineries and amending the license 

application processes to speed matters up for Shell.
339

 Again, aside from minimal safety 

requirements and small compensations for the loss of cash crops, the ordinances did not contain any 

protections for Niger delta populations against potential harm caused by pipelines.
340

 Shell managed 
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to obtain permanent licenses (valid for 30 years) for 38.000 km
2 

of Nigeria’s most oil-rich land 

(most of it located in the Niger delta) just before Nigeria became independent. While newcomers 

such as Chevron and Exxon (who had been allowed into the country in 1955 under US pressure, 

despite the British monopoly law)
341

 were able to establish themselves off-shore, Shell remained 

dominant on shore, as other oil companies only had access to the land that Shell had relinquished.
342

  

Nigeria’s first democratic national elections in 1959 were marred by ethnic violence.
343

 When the 

newly elected Nigerian government formally requested independence shortly afterward, previously 

adopted colonial ordinances were left intact.
344

 Prior to independence, nationalist Nigerian elites 

had supported the grievances of Niger delta populations and had advocated against British control 

of the Niger delta’s land and oil.
345

 In the ethnically tense climate of the newly independent Nigeria 

however Nigerian elites now competed over access to the rents of the rapidly emerging oil 

industry.
346

 Nigeria thus became independent as a nation simultaneously deeply divided and heavily 

reliant on European multinationals. Although the UK had indeed yielded to the demands of the 

nationalists and had offered the Nigerians ‘independence on a platter of gold’, Nigerian 

independence had come with strings attached, too.
347

   

3.1.3. THINGS FALL APART: OIL AND THE NIGERIAN CIVIL WAR 

In the first years of Nigerian independence, oil grew rapidly in relative importance: while in 1960 

oil had made up 2.5 percent of exports, oil made up a third of exports in 1966.
348

 Competition over 

oil resources likewise intensified: in 1963 North and East created a fourth region comprising most 

of the Niger delta (Mid-West, in between the East and West region). The opposition party 

(consisting mostly of Yoruba people from the West region) thus lost access to the royalties from oil 

that had previously been in its territory.
349

 The laws promulgated by the coalition did not 

significantly depart from the British ordinances: they placed more emphasis on the scope of and 

protection of Shell’s property rights than on instating meaningful protections for the environment 

and people of the Niger delta. Talk of reforming Nigeria’s extraction-oriented economy had now 

fully made place for competition over the revenue that the extraction of resources generated.
350
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Since oil exports had started in 1958, oil revenues included not only fees and royalties, but also 

taxes. Unlike the fees and royalties, the 50 percent profit tax was to be paid fully to the federal 

government.
351

 Corruption in the federal government at this point had become rampant, and the 

rapidly increasing federal income from oil taxes was poorly accounted for.
352

 In January of 1966 

Igbo military officers killed the Northern head of state as well as some northern military officers 

and politicians, accusing them of plundering the East’s oil wealth.
353

 After suspending the 

constitution, the new Igbo head of state dissolved parliament and abolished the regional 

governments: the entirety of Nigeria was now under the new military administration’s control.
 354

 

An armed group in the Niger delta – the Niger Delta Volunteer Force – attempted (but failed) to 

secede in an attempt to reclaim local control over the Niger delta’s oil resources.
355

 Northern 

soldiers responded to the Igbo coup with a bloody counter coup, appointing general Gowon as the 

new military leader of Nigeria, who immediately revoked the unification decree.
356

 

On 30 December of 1966, the Gowon administration passed an amendment to the tax law that 

required oil corporations to pay taxes on the basis of the (higher) posted prices instead of on 

realized prices.
357

 Shell had been negotiating this law in secret for several years: Shell hoped that by 

agreeing to these terms, it could prevent Nigeria from joining OPEC. The US oil corporations 

perceived the law as an attempt to keep any competition at bay: while Shell with its established 

presence could afford the higher taxes, oil companies who were new to Nigeria could not.
358

 In 

January of 1967, the oil corporations, aided by the CIA, campaigned vigorously against the oil law. 

An article by the non-existent Nigerian ‘Ista Man’ (“Review that Tax Law Please: Oil Monopoly in 

Nigeria—A Question of Time”) alleged that the tax law would lead to the East’s dominance over 

the other regions, leading “to an explosive discontent in these areas, hungering for equitable 

distribution of amenities.”
359

 The timing of this campaign was rather unfortunate because it sought 

to exploit existing anxieties over the distribution of the East’s oil revenues right when Gowon and 

Ojukwu (the military governor of the East region) were negotiating about greater autonomy for the 

East region under northern federal rule. Just a week after the publication of the series of articles, 

Gowon reneged on the agreement they had been able to reach on the matter.
360
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In May of 1967 Gowon proceeded to divide Nigeria into twelve states, separating the Igbo-majority 

areas from the oil-rich areas of southern Nigeria.
361

 In response, the military governor of the East 

region announced the independent republic of Biafra, which comprised East and the Niger delta – 

together, these regions contained approximately two third of Nigeria’s oil reserves.
362

 Shell was 

then faced with a choice: both Biafra and Nigeria demanded the payment of oil royalties.
363

 The UK 

advised to pay out royalties to Nigeria: Gowon “espoused a sane, moderate and essentially practical 

approach” towards the UK and British corporations in Nigeria, whereas Igbo-rulers were “less 

sensible in attitude towards expatriate economic interests.”
364

 Importantly, if Shell were to anger 

Nigeria, Nigeria might renege on its promise to exempt oil tankers from the sea and air blockades it 

had put in place around Biafra.
365

 Since most Arab nations were boycotting the UK due to its 

involvement in the war between Israel and Egypt, a Nigerian oil blockade would seriously raise the 

price of fuel in the UK.
366

 Eventually, Shell opted to pay royalties to Biafra, but only a symbolic 

amount. This angered both sides: Biafra moved to seize and destroy Shell’s assets, and Nigeria 

extended its sea blockade to oil tankers.
367

  

The UK then reneged on its promise to provide Nigeria military support, but Nigeria would not 

budge on its oil blockade.
368

 Now that oil production had stopped, the UK urged Shell to “clamber 

hastily back on the Lagos side of the fence with the cheque book at the ready”.
369

 Shell, the 

government of Nigeria and the UK now shared an interest in Nigerian control of the East region and 

a quick resumption of oil production.
370

 With the advance payments made by Shell, Nigeria was 

able to purchase weapons from the UK.
371

 In 1969, Shell completed a second terminal in Nigerian 

territories, and oil exports rose to their previous levels.
372

 While Nigeria had access to military 

support from the US, the USSR and the UK as well as oil revenues, Biafra was still under an air and 

sea blockade – which by then was causing a humanitarian disaster – and lost the war soon after.
373

  

It was in this last year (in which the government of Nigeria was reliant on Shell and at war with the 

people who inhabited the oil rich regions) that oil was comprehensively regulated in the 1969 oil 

decree. The oil decree was strikingly similar to the 1907 oil ordinance: the ownership of oil was 

vested in the federal government, and the standards which were meant to protect local communities 

were overly flexible.
374

 Most importantly, the power to further regulate the oil industry was vested 
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in the federal minister of petroleum.
375

 The rules, understandings and institutions that govern oil 

extraction in the Niger delta that were put in place in 1969 have not been substantially altered since 

and continue to form the foundation of the SAF of oil extraction in the Niger delta.
376

  

3.1.4. SLICING THE OIL CAKE: NATIONALIZATION, CENTRALIZATION AND THE OIL BOOM  

After the war, Nigeria’s military government centralized control over the oil industry. The share of 

the oil royalties that the federal government received was increased from 20 to 80 percent, and the 

federal government claimed 100 percent of the royalties from offshore oil production.
377

 

Additionally, the federal government created new states. Currently, Nigeria comprises not twelve, 

but 36 states.
378

 Thus, while Nigeria became independent as a loose federation of three financially 

independent large regions and a federal government financed by these regional governments; 

Nigeria now is a centralized federation of smaller states who are financially dependent on the 

federal government rather than vice versa.
379

  

Simultaneously, the federal government nationalized the oil industry by establishing the Nigerian 

National Oil Company (NNOC), which seized between 55 percent and 60 percent of the shares of  

each of the multinational oil corporations operating in Nigeria.
380

 In 1979, the Nigerian government 

fully nationalized BP in order to loosen its ties to the UK (who was BP’s majority shareholder).
381

 

As a result, what was formerly Shell/BP became the joint venture Shell Nigeria of which the 

Nigerian government owned 80 percent.
382

 Moreover, in 1977, the NNOC and the ministry of 

petroleum merged into the Nigerian National Petroleum Company (NNPC), erasing the distinction 

between the state oil company and the ministry that regulated Nigerian oil.
383

  Nigeria’s oil industry 

was now firmly under centralized control: the ministry of petroleum had become both Shell 

Nigeria’s co-owner and regulator.  
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The centralization and nationalization of oil amidst the 1970s oil boom resulted in an unprecedented 

inflow of cash into Nigeria’s military government – not long after the civil war Gowon remarked 

that “Nigeria’s problem was not absence of money, but how to spend  it”.
384

 This large inflow of 

cash had had two major consequences. The circumstance that the money was not allocated to an 

expenditure in advance,
385

 the oil industry’s opacity,
386

 the Niger delta’s culture of intermediaries as 

well as the prevalence of clientelism and prebendalism in Nigerian politics
387

 contributed to a 

culture of corruption: billions of oil-boom dollars disappeared into foreign bank accounts of 

individual politicians.
388

 Secondly, the costs of labor rose: with the large demand for workers in the 

oil industry, the agricultural sector could not afford to offer competitive salaries. Agriculture, which 

had accounted for a major share of Nigerian export, declined in relative importance and soon 

became irrelevant in relation to the federal budget and the valuation of the Naira.
389

 

3.1.5. OIL EXTRACTION AS AN ENDURING LOGIC OF GOVERNANCE 

Oil was discovered in Nigeria in the beginning of the 20
th

 century, when Nigeria was under British 

rule. The foundational logic of oil governance then was one of extraction and export. The interests 

of the entity regulating oil were closely aligned with those of Shell. While the UK government had 

a vested interest in extracting the Niger delta’s oil and to ship it to the United Kingdom, where it 

fueled the navy and the emerging industrial economy, it had no significant investment in the wants 

and needs of the Niger delta’s indigenous population (whom the UK government did not represent). 

Upon independence however, the colonial logic of export and extraction continued to be central to 

the governance of the Niger delta’s oil. Although nationalists had initially resisted and challenged 

the colonial logic of extraction, it was reproduced through the UK led decolonization process, 

which incentivized competition over the rents of the Nigerian economy rather than rethinking and 

rebuilding the Nigerian economy. 

This dynamic was solidified when the competition over resources escalated into a civil war which 

was won by the North. During the civil war, when the future of both Nigeria and Biafra was 

dependent on oil revenue, the regulatory framework for oil extraction that remains in force until this 

day was laid down. As with the British colonial government, the northern-led military government’s 

interests were aligned with those of Shell (namely to extract the Niger delta’s oil, export it and sell 

it for profit). As the British colonial government, the northern-led military government had no 

investment in the needs and rights of the communities living in the oil-rich territories with whom 

they were at war. The re-unification and re-building of Nigeria coincided with a massive boom in 

oil prices, leading to a number of policies (centralization and nationalization) and developments 

(corruption and the creation of a rentier economy) that have permanently tied the interests (and even 

the very viability) of the federal government to the continued extraction and export of the Niger 

delta’s oil.
390
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Despite the turbulent history of Nigeria and the Niger delta, the logic that presently informs the 

governance of the Niger delta’s oil is fundamentally the same logic of extraction without regard for 

the human or environmental cost that informed the first oil ordinance of 1907. Paradoxically, this 

colonial logic was not dismantled, but entrenched during the decolonization process and solidified 

through the resulting civil war. In the SAF of Nigerian oil, it appears, “the more things change, the 

more they stay the same”. This is consistent with Fligstein and McAdams hypothesis that a field – 

especially one in which the incumbent is far more powerful than the challengers – remains 

relatively stable after it is first settled. If a field emerges amidst large power disparities, the 

settlement in the field is likely to be imposed rather than negotiated, and thus more starkly reflects 

the interests and priorities of the incumbent at the expense of the interests and needs of the 

challengers. After a field has stabilized, the incumbent will generally be able to defend this 

inequitable settlement, as the inequitable settlement itself gives the incumbent considerable 

advantages.
391

 

The absence of meaningful protection of the human rights and basic needs of the Niger delta 

populations against infringement by multinational oil companies therefore can hardly be understood 

as a ‘gap’ in the governance of oil extraction in the Niger delta. Instead, it is inherent to the 

governance of oil extraction in the Niger delta and a feature of that governance. Absence of 

meaningful protection of Niger delta communities needs and rights does not result from a failure or 

inability to govern or an absence of the state, but from a logic of governance characteristic of a state 

that is dependent on the continued extraction and export of oil: a petro-state. The lack of meaningful 

protection of the human rights and basic needs of the Niger delta populations against infringement 

by multinational oil companies therefore cannot be adequately characterized as a consequence of 

the rapid globalization and privatization of the 1980s and 1990s.
 392

 Instead, this lack is the product 

of a globalization that occurred a century before in the 1880s and 1890s, when the industrial 

revolution triggered Europe’s battle for Africa’s natural resources and land.  

3.2. THE RULES OF OIL IN PRESENT DAY NIGERIA 

By the 1980s, the systems and structures that shape the political economy of oil extraction in the 

Niger delta were all firmly in place.
393

 By then, the SAF of oil extraction in the Niger delta was a 

settled field in which the incumbent (Shell) and the challengers (various Niger delta populations) 

shared an understanding of what was going on in the field and of who had power and why. The 

issues at stake had mostly been decided: the federal government owns the Niger delta’s oil, Shell 

can extract the Niger delta’s oil by virtue of a license issued by the federal government and the 

minister of petroleum determines what limits there are to Shell’s extraction of the Niger delta’s 

oil.
394

 As the governance entity in the field of oil extraction in the Niger delta, the federal 
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government does not function as an independent arbiter of Shell and the Niger delta population’s 

interests, but – as the governance entity does in most stable fields
395

 – enforces a set of rules that 

reflect the needs of Shell as the incumbent at the expense of the needs of the Niger delta 

communities. 

This is a product of the fact that the interests of the federal government are aligned with those of 

Shell. Oil revenues make up approximately 80 percent of the federal budget. If oil revenues were to 

decline, this would directly and drastically impact the federal government’s funding and threaten 

the viability of the federal government itself.
396

 Oil moreover makes up 95 percent of Nigeria’s 

exports.
397

 If oil exports dropped significantly, the value of the Naira would drop with it, making 

petroleum and food – which Nigeria imports from countries such as the UK and the Netherlands – 

much more expensive,
398

 which in turn might lead (and has lead)
399

 to social unrest. Furthermore, 

since the federal government owns 55 percent of Shell Nigeria, it shoulders 55 percent of the costs 

Shell Nigeria incurs, and receives 55 percent of Shell Nigeria’s profits. Measures that increase the 

cost of business for Shell or that decrease Shell’s profit margin will (in part) be paid for by the 

federal government itself.
400

  

Federal politicians are also more likely to be reliant on Shell than on the Niger delta inhabitants. 

Given the clientelist nature of Nigerian politics, a successful career in politics is dependent on a 

politician’s ability to secure benefits for their constituents – relations are maintained by favors and 

gifts.
401

 Because ethnicity plays a major role in elections, federal politicians are generally members 

of one of the three major ethnic groups. The politicians with access to oil wealth (through the 

presidency, the ministry of petroleum or the NNPC)  therefore have a greater stake in securing good 

relations with the major oil corporations so that they can ensure access to oil rents for their in-group 

than they have in catering to the Niger delta’s ethnic minorities that are unlikely to vote for them.
402

 

As a result, the regulations and practices that govern oil extraction in the Niger delta tend to 

prioritize oil extraction and exports over basic human rights protections for Niger delta inhabitants. 
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Two examples illustrate this: the absence of adequate compensation for loss of land and the non-

existent enforcement of the prohibition on gas-flaring. 

Compensation for loss of land 

In Nigeria, individuals who lose land due to the construction of a pipeline or oil facility formally 

have no right to compensation: inhabitants of land do not own, but ‘occupy’ the land, and their right 

to occupy it can be revoked for the purpose of constructing oil pipelines or facilities.
403

 

Nevertheless, Shell usually voluntarily compensates the inhabitants of the land in such cases.
404

 

This sum however is not nearly sufficient to cover the loss, as Shell pays compensation on the basis 

of a unilateral estimate of the land’s market value.
405

 Much of the Niger delta’s land is used for 

subsistence farming; what is lost is not the property value of the land, but a family’s (or even 

community’s) primary source of food and income. While the market value of land in the Niger delta 

is low, the price of food in the Niger delta is high due to the presence of numerous oil workers who 

earn an internationally competitive salary.
406

 As a result, when a family (or community) goes from 

growing their food to having to buy their food, the compensation is rarely enough to sustain them, 

even for a brief period: in one case in 2003 for example the loss of 100.000 m
2 

of land resulted in a 

one-off compensatory sum of approximately 210 dollars.
407

  

Individuals or communities whose land becomes unusable due to an oil spill can sue Shell on the 

basis of negligence.  However, there are various obstacles to successfully obtaining compensation 

in this way. Claimants have to prove that the spill was caused by Shell’s negligence.
408

 This is 

rather difficult, for three reasons. First, claimants have to show that Shell disregarded standards of 

care that are either quite vague (“in accordance with good oilfield practice, in a “workmanlike 

manner”, “take precautions where practicable”) or incredibly complex and technical.
409

 Secondly, 

the claimants have to prove that it was not another oil spill, sabotage or a weather event that caused 

or contributed to the spill. Third, unlike in other jurisdictions, there are no provisions that reverse 

the burden of proof in such cases: Shell does not have to release its internal documents or show that 

it has kept up with maintenance.
 
The court is also unwilling to presume that any negligence caused 

the spill unless Shell shows otherwise: instead, claimants have to commission and finance their own 

scientific studies in order to prove that the negligent act(s) were the cause of the spill.
410
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Due to Nigeria’s strict procedural laws, bringing a case against Shell is quite expensive. Negligence 

claims require professionally conducted scientific studies, and testimonies by experts in each 

relevant field; often, plaintiffs have to hire several experts to prove one claim.
411

 Strict procedural 

laws also prevent villages from joining their resources to file a lawsuit: claims for damage to 

individual property have to be filed individually, and claims for damage to communal property 

communally – the individual lawsuits cannot be joined to the communal one.
412

 Strict laws on 

statutory limitation require that the claim is filed within six years of the moment the negligence 

occurred. That means that if Shell’s negligence has not led to harmful consequences within the first 

six years, no suit can be filed. Even if the consequence of the negligence does occur within six 

years, the Niger delta inhabitants must have become aware of their legal right to sue, familiarized 

themselves with the complex Nigerian court system to file a suit in the appropriate manner, have 

found a lawyer, and have raised the funds to conduct elaborate scientific studies before this time 

period lapses.
413

 

If claimants do manage to file and prove their case, this often does not suffice in fully redressing the 

harm caused by the spill. To begin with, judges are often reluctant to grant an injunction (a court 

order to start or stop doing something) against Shell, sometimes explicitly citing that they are taking 

into account the importance of Shell’s operations to the national economy.
414

 While Shell in such 

cases is ordered to pay compensation, Shell is not ordered to either change its maintenance 

procedures, close a leaking terminal or clean up the spills. In cases where courts have issued 

significant injunctions against Shell, they have not been enforced, since it is up to the executive 

branch of the government to do so.
415

 The compensation Shell is ordered to pay moreover tends to 

be quite low in comparison to the economic damage that results from the spill.
416

  

Gas flaring  

Routine gas flaring (production flaring) is the practice of burning off petroleum gas present in oil 

reservoirs in order to get rid of it in a cost-effective way.
417

 Technology to capture the associated 

petroleum gas and stop routine flaring has long been available.
418

 Nevertheless, routine gas flaring 

remains common in Nigeria: in the Niger delta, approximately 2 million people live within four 

kilometers of a flaring site.
419

 The gasses released by the practice of gas flaring have been 

associated with cancer, lung damage, skin problems, neurological defects and reproductive 

problems. The light pollution that results from flaring – near flaring sites, it never gets dark – has 
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been shown to have a negative impact on mental health, to disturb wildlife and reduce biodiversity. 

The gasses also cause acid rains that  make the soil too acidic for farming.
420

 

Routine gas flaring remains standard practice for Shell Nigeria, despite the fact that in 1979 oil 

corporations were given until 1980 to submit their plans to capture petroleum associated gas and 

were ordered to cease all gas flaring by 1 January 1984.
421

 Oil corporations objected that this would 

be difficult to achieve on such short notice.
422

 To accommodate the oil companies, the regulation 

that was passed a year later to implement this law (the 1985 gas flaring regulation) included a 

transitory provision that exempted approximately half of all oil fields from the prohibition.
423

 

Although these provisions were meant to be transitory ones, they were was never revoked and 

remain in force until today.
424

 

Even in cases where flaring is prohibited however corporations continue to routinely flare excess 

gas.
425

 Although Nigerian law allows for the revocation of oil licenses or imprisonment as a penalty 

for a failure to observe the prohibition of gas flaring, no oil company has been sanctioned in this 

way for their routine violation of Nigerian law.
426

 In 2005, Niger delta residents sued Shell for their 

continued flaring and won: Shell was ordered to take immediate steps to stop gas flaring.
427

 Shell 

however ignored the ruling, and the executive branch of the federal government made no effort to 

enforce it.
428

 In its latest efforts to reduce flaring, the Nigerian legislature has increased the fine for 

production flaring from four cents per cubic meter to two dollars per cubic meter. Nevertheless, as 

the fine is tax-deductible, flaring continues to be the most cost-effective option for Shell.
429

 Shell 
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therefore reduces gas flaring at its own pace: Shell hopes to have reduced routine gas flaring to zero 

in 2030 – some 46 years after Nigerian law required Shell to cease all gas flaring.
430

 

3.3. ENFORCING THE RULES OF NIGERIAN OIL: RESISTANCE AND REPRESSION 

Niger delta communities experience the current settlement in the SAF as illegitimate and 

inequitable. Since oil was first found in the Niger delta, the equivalent of 2500 BP Deepwater 

Horizon oil spills has seeped into the Niger delta’s soil.
431

 Because primary occupations of the 

majority of Niger delta inhabitants are farming, fishing and hunting, this has a compounded impact 

on the quality of life for Niger delta populations. Loss of land often means loss of income and loss 

of one’s primary food source.
432

 Men who lose their livelihood due to oil turn to illegal income-

generating activities such as amateur oil theft (which leads to more spills), joining a militant group 

or organized crime syndicate (which leads to increased violence that injures and kills inhabitants 

and scares away aid workers).
433

 Women who lose their livelihood may choose to engage in sexual 

liaisons with oil workers (which leads to increased incidence of HIV/AIDS and single-parent 

households).
434

 Communities whose land has become unusable for farming also may migrate to 

nearby communities (leading to inter-community conflict and escalating violence) or to the city 

(where they are vulnerable targets for the rampant human trafficking).
435

 Life expectancy in the 

Niger delta is ten years compared to Nigeria as a whole,
436

 and the prevalence of HIV/AIDS is 

almost twice as high.
437

 While Niger delta inhabitants have borne the brunt of the costs of oil 

extraction, they have seen little benefits: many have no access to clean drinking water or to 
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electricity, even though the Niger delta’s oil and gas provides one fifth of the United States’ energy 

needs.
438

 

Niger delta populations have consistently rejected the federal government’s assertion that 

ownership of all Nigerian land and mineral resources is vested in the federal government and that it 

is the federal government who decides whether, where and how Shell can extract the Niger delta’s 

oil.
439

 Nevertheless, this core rule of the SAF of oil extraction in the Niger delta has remained in 

place for decades despite continuous challenges to it. As many incumbents in a hierarchical, stable 

field, Shell is able to rely on its state allies to swiftly re-impose the settlement through the use of 

force when Niger delta populations reject and ignore the rules of the field.
440

 

Thus, in the 1940s when Niger delta populations refused Shell access to their land the colonial 

police force intervened on Shell’s behalf.
441

 In 1966, the Niger Delta Volunteer Force declared the 

independence of the Niger delta Republic in order to regain control over their oil resources; they 

were defeated by the federal military government after twelve days.
442

 In 1970 several Chiefs 

petitioned the local military governor alleging that Shell was “seriously threatening [their] well-

being, and even the very lives” and that their water “can no longer be drunk unless one wants to test 

the effect of crude oil on the body”; their concerns were dismissed.
443

 In the late 1980s and early 

1990s, Niger delta communities’ resistance became increasingly organized and culminated into 

mass protests against Shell and the federal government.
444

 A 1987 protest against Shell was 

dissolved by the mobile police force (also known as the “kill-and-go squad”); 350 people became 

homeless as a result of the armed response.
445

 During a protest against Shell in 1990, the mobile 

shot and killed eighty protesters and destroyed approximately 500 houses after Shell had requested 

their presence.
446

 Throughout the late 1990s the resistance as well as the repression of it ramped up, 

with the Nigerian military frequently and violently cracking down on Niger delta communities, 

including by using grenades and mortar bombs, leading to large amounts of civilian casualties.
447

  

When Nigeria transitioned to a democracy in 1999. The newly elected democratic leader of Nigeria 

was Olegun Obasanjo, a former military ruler of Nigeria who had been responsible for the 

nationalization of all Nigerian land in the 1970s – the election had been between Obasanjo and 
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Buhari, another former military ruler of Nigeria.
448

 During the transition to democracy social unrest 

in the Niger delta escalated even further: Between 2003 and 2005, several armed groups emerged. 

Their aim was to achieve control over their land and resources through kidnappings of oil workers 

and attacks on oil company assets.
449

 Despite its transition to democracy, Nigeria did not cease to 

rely on the military in its response to social unrest.
450

 Between 2002 and 2009 the military was sent 

on six oil-related operations in the Niger delta, each resulting in severe and large-scale human rights 

violations, of which the most severe example is the bombardments on Odi, where approximately 

2300 bystanders were killed.
451

  

In 2009, Nigeria’s approach to the insurgency in the Niger delta changed. In the 2007 election, 

Goodluck Jonathan (former governor of Bayelsa and an Ijaw indigenous to the Niger delta) became 

vice president. Umaru Yar’Adua, who had won the elections, had chosen him as his running mate 

since the Niger delta crisis was one of the major issues a new president would face.
452

 After an 

initial violent military intervention in the Niger delta, Yar’Adua offered the insurgents amnesty (as 

Goodluck Jonathan had advocated for): in exchange for handing over their weapons, militants 

would receive education and employment opportunities.
453

 When Yar’Adua died the year after, 

Jonathan became the first president from the Niger delta.
454

 In 2012, he implemented a policy where 

former rebels could start a private security firms to bid for security contracts to protect Shell’s 

pipelines and facilities.
455

 Although insurgent activities subsided, criminal activity surged: the 

poverty-driven oil theft, corrupt politicians, former insurgent-led security companies and organized 

crime had become intertwined and coalesced to form highly effective transnational smuggling 

networks.
456
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In 2015, Jonathan lost the election to general Muhammadu Buhari (who had been the opposing 

candidate in every election since 1999) – a former military ruler infamous for his ‘war on 

indiscipline’ in the 1980s.
457

 Jonathan had become unpopular due to allegations of corruption (he 

had received a 1.1 billion dollar bribe from Shell)
458

 and accusations of being soft on the 

insurgencies (in the Niger delta and by Boko Haram in the north).
459

 Jonathan lost his re-election 

bid, although most oil rich states had overwhelmingly voted for Jonathan.
460

 After the election, 

Buhari immediately moved to reinstate the military’s Joint Task Force, which was deployed to the 

Niger delta to combat oil theft.
461

 This in turn led to the resurgence of some of the old armed groups 

as well as a dozen of new, smaller ones, who threaten to attack and cripple oil production in order to 

compel both Shell and the military to leave their lands.
 462

 Under Buhari’s presidency, the military 

continues to be the main instrument through which the federal government interacts with the people 

and problems in the Niger delta to this day.
463

 

3.4. CONCLUSION 

The SAF of oil extraction emerged in Nigeria’s colonial period. Given the disparities of resources 

between Shell and the Niger delta inhabitants as well as the UK’s dependence on petroleum for its 

national security and industrial economy, the initial settlement heavily reflected the interests of 

Shell at the expense of the those of the Niger delta inhabitants. Despite Nigeria’s transition to 

democracy, this colonial logic of extraction has been codified into Nigeria’s laws and regulations 

and has been consistently reproduced throughout Nigeria’s turbulent history. Today, the colonial 

logic of extraction is as entrenched in the governance of oil extraction in the Niger delta as it was 

when the colonial governor issued his first oil mining ordinance in 1907. As a result, the rules, 

policies and practices that pertain to oil extraction in the Niger delta show little regard for the basic 

needs of Niger delta inhabitants, as was illustrated through the examples of gas flaring and 

compensation for land loss. Although this status quo has been persistently rejected by the field’s 
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challengers, at its core it has remained unaltered for decades, since Shell can rely on the Nigerian 

military to forcefully re-impose the settlement after a contentious episode.  

The lack of any meaningful human rights protection against harmful conduct of oil multinationals in 

the Niger delta thus cannot be characterized as a ‘gap’ in governance produced by the rapid 

globalization and privatization of the 1990s – at the core of the lack of regard for the needs of Niger 

delta populations is neither a failure of the state to ‘catch up’ to globalization nor an absence of the 

state. To the contrary, the Nigerian state is very much present in every aspect of oil extraction in the 

Niger delta. Thus, the absence of protection for challengers is not the consequence of the absence of 

governance, but instead is the product of governance; of a type of governance rooted in the colonial 

logic of extraction and export that has its roots in global developments which took place decades 

before business and human rights appeared on the agenda of the UN Human Rights Commission. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



65 

  

4.  RESPONSIBLE BUSINESS IN THE NIGER DELTA’S ‘GOVERNANCE GAP’ 

Chapter 2 explored the role of business in the rise of voluntarism and CSR as an alternative to 

binding and enforceable human rights obligations for business, while chapter 3 traced the true cause 

of the absence of meaningful human rights protections in the SAF of oil extraction in the Niger 

delta to the colonial context in which the field emerged (as opposed to a failure to catch up with the 

rapid globalization of the 1990s). This chapter analyzes how the corporate social responsibility 

projects and voluntary codes that are put forward as an alternative to binding human rights 

obligations alter – or fail to alter – the rules and power dynamics of the SAF of oil extraction in the 

Niger delta that enable the occurrence of routine human rights violations. 

After studying two examples of Shell’s voluntarism and CSR in the Niger delta – namely, the 

Voluntary Principles on Security and Human Rights [4.1] and Shell’s healthcare programs [4.2] – I 

reflect on whether CSR can adequately address the sustained violations of human rights that occur 

in the Niger delta’s “governance gap” [4.3]. I then contrast my finding that CSR is not suited to 

address systemic violations of human rights to the narratives promoted by business pushing for 

CSR as an alternative to binding human rights obligations and question benefits from the narratives 

around “governance gaps” and “weak governance zones” that dominates the global business and 

human rights debate [4.4].  

4.1. THE VOLUNTARY PRINCIPLES ON SECURITY AND HUMAN RIGHTS 

The Voluntary Principles on Security and Human Rights are an initiative by the US and UK 

governments that includes both human rights NGOs and multinational corporations in the extractive 

sector. The principles were developed between 1997 and 2000 in response to various controversies 

regarding oil and mining corporations’ involvement with abusive security forces (e.g. Shell in 

Nigeria, Unocal in Myanmar, Talisman in Sudan and Rio Tinto in Papua New Guinea).
464

 When the 

principles were adopted in 2001, Shell was among the first corporations to sign on.
465

 The 

principles – written like a UN resolution – contain various non-binding guidelines for how 

extractive corporations ought to approach their collaboration with both public and private security 

forces.
466

  

It asks corporations to conduct a human rights risk assessment of their security arrangements
467

 and 

take various steps to minimize these risks. With regard to public security forces, the VPSHR asks 

corporations to regularly meet with the government to stress the importance of human rights, to 

urge investigations if there are credible reports of human rights abuses, and to monitor, to a 
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reasonable extent, how arms provided by the company are used by the police and/or military.
468

 

With regard to private security, the VPSHR asks corporations to include the terms of the VPSHR in 

their contracts with private security companies, to have a company policy on the conduct of private 

security, to investigate credible allegations of abuse by private security and to ascertain that persons 

employed as private security do not have a past record of using excessive force.
469

 

The VPSHR in Nigeria 

In Nigeria, Shell has implemented the VPSHR in several ways. Since 2005, Shell has – in 

cooperation with a human rights NGO – organized yearly trainings that teach Shell employees how 

to react to demonstrations and how to interact with the military and police.
470

 Shell’s security 

personnel receives a mandatory standard training, and is briefed on the company’s policy on the use 

of force quarterly.
471

 Shell explicitly references the VPSHR in their contracts with private security 

corporations,
472

 and conducts yearly human rights risks assessments, revising their company 

security policy if necessary.
473

 Shell meets with the Nigerian security forces (military and police) on 

a quarterly basis to emphasize the importance of human rights,
474

 and addresses the VPSHR at the 

monthly security workshops Shell provides to the Nigerian police and military.
475

 Shell liaised with 

the military operation Delta Safe (which protect Shell’s assets)
476

 to observe its impacts on the local 

communities.
477

 Prior to their departure on a security operation that relates to Shell’s assets, Shell 

briefs the military and police on the relevant restrictions on the use of force, and provides laminated 

cards with the ‘Rules of Engagement’ listed on them to forces deployed to the Niger delta.
478

  

In practice however, the VPSHR does not seem to have made a large impact. One reason is that the 

VPSHR does not have an accessible grievance mechanism: only human rights NGOs that are 

members of the VPSHR can report potential violations. These NGOs are not based in the Niger 

delta, and therefore are not necessarily privy to abuses committed in the Niger delta (as the Niger 

delta is quite inaccessible to outsiders).
 479

 Furthermore, it appears that relevant actors are generally 
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unaware of the VPSHR. Although there is no quantitative research on familiarity with the VPSHR 

within Nigerian security forces, anecdotal evidence does not look promising. The commander of the 

military Joint Task Force (JTF)  that is tasked with policing oil theft in the Niger delta warned Niger 

delta militants that they should expect “no mercy and a though time”, (which does not signal a 

commitment to proportionality and restraint)
480

 and a general lack of awareness of the VPSHR 

amongst both the Niger delta communities and Nigerian security forces.
481

  

Moreover, while some of the training material is helpful, other training materials are far too 

rudimentary to properly equip security personnel to ethically approach the complexities of security 

operations in the Niger delta. For instance, the last four steps of the VPSHR ‘ethical decision 

making tool’ are “ -examine each choice - what are the risks and benefits - would I feel proud - 

make a choice!”
482

 Obviously, this does not provide any real guidance to the legal and ethical use of 

force in an environment where the joint task force (consisting of police, secret police, army navy 

and air force) as well private security companies owned by former militants, militant youth groups, 

organized crime syndicates and company security personnel are all simultaneously involved in both 

the theft and protection of Shell’s oil. 
483

 

The VPSHR and military intervention in the Niger delta 

Most importantly however, the VPSHR leaves a rule/understanding at the core of the SAF to which 

systemic human rights abuse as a feature of the field can be attributed unaddressed: that only Shell 

can legitimately extract the Niger delta’s oil, and that military intervention is an appropriate means 

trough which to re-establish  Shell’s exclusive right to extract the Niger delta’s oil when it has been 

challenged by either petty oil theft, large scale illegal oil trade, protests or an insurgency. Protecting 

Shell’s exclusive right to the Niger delta’s oil has been the core mandate of most military 

interventions in the Niger delta, and frequently the use of force in these military interventions is 

excessive.
484

 Nevertheless, Shell is accustomed to relying on and closely cooperating with the 

Nigerian military and police: it has requested intervention and even paid for interventions on 

various occasions.
 485

 The VPSHR does not ask Shell to depart from this practice, but simply to take 

(limited) steps to mitigate (some of) the human rights risks inherently involved with this practice. 
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After all, even if the VPSHR were implemented more effectively, and Shell would be successful at 

limiting the frequency with which the Nigerian military and police engage in human rights abused 

such as rape, plunder, and the murder of civilians,
486

 severe human rights abuse would still be 

inherent to the practice of relying on a military force to protect the property of a private corporation 

against vandalism and theft.
487

 The VPSHR asks military forces to comply with international 

humanitarian law. However, as the military forces in the Niger delta are engaging in police work 

(combatting oil theft) rather than fighting a war,
488

 it is not the law of armed conflict but human 

rights law that applies. The practice of shooting ‘suspected criminals’ on sight, bombing militant 

camps and destroying communities where suspected oil thieves and/or militaries reside
489

 thus 

inherently violates various human rights, even if soldiers refrain from rape and extortion.
490

  

The VPSHR does not prevent Shell from endorsing and actively cooperating with this mode of 

operating. Instead, it asks Shell to take stock of the effect the operations have on the local 

populations, which Shell has done by liaising with the Joint Task Force deployed to the Niger 

delta.
491

 It does not prevent Shell from supplying weapons to the Joint Task Force, but instead asks 

Shell to “consider the risk of such transfers, any relevant export licensing requirements, and the 

feasibility of measures to mitigate foreseeable negative consequences”.
492

 When security forces 

commit severe human rights abuses in the process of guarding company assets, Shell is asked to 
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“express their desire that security be provided in a manner consistent with the company’s policies 

on ethical conduct and human rights”.
493

  

The VPSHR thus accommodates the rules central to the SAF of oil extraction in the Niger delta 

(that Shell has the exclusive right to extract the oil and that military intervention is an appropriate 

tool to enforce this right). The measures Shell is asked to take by the VPSHR do not amount from a 

departure from that status quo, but are efforts to mitigate the harm resulting from that status quo. 

And even there, Shell is only asked to do so to the extent that it is feasible without departing from 

existing business practices. The VPSHR thus adapts human rights protection to the needs and 

interests of business, rather asking businesses to adapt their practices to fit the requirements of 

international human rights law. Like the Nigerian federal government, the VPSHR thus prioritizes 

the protection of Shell’s assets over the basic human rights of Niger delta inhabitants. This is 

reflected in some of the VPSHR language, which emphasizes “the importance of safeguarding the 

integrity of company personnel and property” and stresses that “security is a fundamental need [for] 

businesses”.
494

 

4.2. HEALTHCARE  

Shell provides material support to twenty-seven healthcare facilities in the Niger delta. Shell for 

example has set up the Obio Cottage hospital in port Hartcourt (from where oil is shipped) and has 

completely refurbished the general hospital in Oloibiri (where oil was first discovered).
495

 Shell 

provides logistical support to the state governments’ efforts to address Ebola and malaria and 

provides healthcare to rural communities by setting up mobile healthcare centers that provide health 

services such as HIV screenings and eye-tests for the duration of a week. In addition, Shell initiated, 

finances and oversees the Niger delta Aids Response (NiDAR), which (in cooperation with  the 

local government and an NGO) provides comprehensive HIV/AIDS treatment in five hospitals in 

the Niger delta.
496

 Shell also helps provide affordable health insurance: together with the Rivers 

state government, Shell created the Community Health Insurance Scheme (CHIS). Shell, by 

providing its name and capital to the initial fund, ensured that Rivers State residents could buy into 
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the insurance pool at a subsidized rate: for approximately three dollars a month, residents have 

access to almost all services provided by Obio Cottage Hospital.
497

  

The results of these efforts have been tangible. In 2009 for example, the NiDar program provided 

testing to 14.000 individuals, medication that prevents mother-to-child transmission to 3700 

pregnant women, and provided treatment to 2400 HIV-positive individuals.
498

 The CHIS has 

majorly improved the Niger delta residents’ access to healthcare: since the implementation of the 

insurance scheme, Obio Cottage Hospital has seen a massive increase in patients. It is believed that 

the insurance scheme is helping to reduce infant and maternity deaths, as almost 75 percent of the 

health services provided under the insurance scheme are related to maternal health and infant 

health.
499

 

The oil industry and the Niger delta’s public health crises 

However, although the poor accessibility of health care in the Niger delta is an important 

contributor to the Niger delta’s abysmal state of public health in the Niger delta, the main cause of 

the Niger delta’s public health crises is the incessant and severe pollution of the region. Decades of 

oil spills and gas flaring have contaminated the soil and water with heavy metals and the air with 

toxic fumes, which has led to increased salience of a myriad of health problems. Communities 

affected by oil spills report headaches and diarrhea and coughs three times as much, nausea four 

times as much, sore eyes seven times as much and rashes eight times as much as communities not 

affected by oil spills.
500

 Research moreover found that in communities affected by oil spills the 

infant mortality rate was on average twice as high as it had been in the same community before the 

oil spill.
501

 Research also found that presence of a gas flaring site is associated with an increase in 

the incidence of cancer, as well as neurological conditions, lung damage and respiratory issues, 

deformities in children, reproductive issues and skin problems.
502
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The oil industry also contributes to health problems indirectly, as it causes poverty, malnutrition and 

stress, which in turn have a negative effect on the outcomes of diseases unrelated to oil pollution 

such as HIV/AIDS, malaria, Ebola and Covid-19.
503

 97 percent of communities affected by oil 

spills report struggling with hunger, compared to 33 percent of communities not affected by oil 

spills.
504

 Loud noise and visual cues such as the flame of a gas flare, sensory cues such as a weird 

taste in the food or water and fear of explosions and fires furthermore were found to cause high 

levels of stress communities living near oil company assets.
505

 Additionally, HIV/AIDS is also far 

more prevalent in oil communities for several reasons.
506

 First, oil companies’ workforces consist 

mostly of single men, and oil workers are more likely to have HIV/AIDS. Secondly, the presence of 

oil assets often leads to an increase in commercial sex as a way to cope with loss of land and 

income. Third, the presence of oil assets leads to increased presence of military and police, who are 

known to spread HIV through rape and enforced prostitution.
507

  

Cleaning up 

With regard to alleviating pollution in the Niger delta, Shell has been far less proactive then it has 

been in providing access to healthcare in the Niger delta. Shell, as a consequence of poor pipeline 

technology and negligent maintenance practices, is responsible for between 55 and 130 oil spills in 

the Niger delta each year.
508

 Occasionally, these oil spills are major: in 2008 and 2011, Shell was 

responsible for spills of 7100 tonnes and 5300 tonnes of oil respectively.
509

 The effect of these 

continuous oil spills compound: due to the Niger delta’s climate and soil, the oil seeps deep into the 

ground, where it stays for up to forty years.
510

 Shell’s efforts to clean up its spills have been found 

lacking. In 2011 UNEP concluded after an in depth investigation of  the 2008 Bodo oil Spill that 

“the difference between a cleaned-up site and a site awaiting clean-up was not always obvious”,
511

 

and that “clean-up efforts by Shell Nigeria ... are not leading to environmental restoration nor 

legislative compliance, nor even compliance with its own internal procedures”.
512

  Despite the fact 
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that UNEP urged Shell to fully revise its pipeline maintenance practices and its oil spill remediation 

methodology, Shell has not yet made any systemic changes in that regard.
513

 

Shell shows a similar reluctance to take decisive action when it comes to reducing gas flaring, 

despite the technology to capture petroleum associated gas has long been available.
514

 Although 

Shell has managed to cease gas flaring in the European countries in which it operates, Shell’s 

volume of gas flaring in Nigeria increased in 2010, 2013 and 2017.
515

 Shell stated in its 2019 

sustainability report that it aims to “reduce routine flaring to as low a level as is reasonably 

practical”.
516

 Shell has set itself the goals of reaching zero routine flaring by 2030, despite the fact 

that Shell had already been ordered to cease all gas flaring in 1984, 2005, and on various other 

occasions.
517

   

4.3. HELPFUL CORPORATIONS, WEAK GOVERNMENTS 

In the global policy debate on how best to close “the governance gaps created by globalization”,
 518

 

CSR has been championed as an alternative to binding human rights obligations. The analysis of 

two examples in this chapter however shows that in the case of Shell in the Niger delta, CSR does 

not adequately protect Niger delta populations’ human rights against corporate infraction. This is 

because neither the VPSHR nor Shell’s healthcare initiatives alter the rules at the core of the field 

which together create the conditions for systemic human rights abuse. The VPSHR accepts that 

corporations request and fund military interventions that serve to protect corporate assets; it only 

asks the corporation to endeavor to mitigate the consequences of this status quo to the extent 

practicable for the corporation. Shell’s healthcare initiatives do not attempt to change that Niger 

delta populations farm on polluted land, drink and bathe in polluted water and breathe polluted 

affected by air; they aim to increase the accessibility of healthcare so that Niger delta inhabitants 

whose health is (directly or indirectly) affected by these conditions have access to treatment.  

Moreover, Shell’s CSR does not meaningfully alter the power dynamics of the field, as CSR 

inherently constitutes concessions made voluntarily by the field’s incumbent – Shell determines 

whether, when, where and how it helps local communities. Shell’s CSR may even reinforce current 

power dynamics, since in both cases, Shell’s CSR consists of Shell taking on certain public 

functions. Thus, to implement the VPSHR, Shell briefs the military and police on the appropriate 

use of force in relation to the protection of its own assets. With regard to healthcare, Shell 

subsidizes health insurance for the state government of Rivers and is integral to the AIDS response 

in Rivers, Bayelsa and Delta. Shell’s CSR in the Niger delta thus further blurs the boundaries 

between public policy-making and Shell’s private interests and strengthens the very entanglement 

between corporation and state that is at the core of a field settlement in which the human rights of 

Niger delta inhabitants are routinely violated. 
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Corporate Social Responsibility initiatives such as the ones Shell engages in, are designed to 

supplement or complement a state with limited presence. The corporation, of its own volition, seeks 

to improve enjoyment of human rights by promoting human rights in a way that a state normally 

would, be it by briefing the military and police on the appropriate use of force, or by subsidizing 

health insurance. This form of CSR remedies “governance gaps created by globalization”: if 

governments lack the capacity to govern or regulate due to the pace at which the global economy 

and domestic situations have developed over the past decades, corporations could usefully 

contribute by temporarily taking on certain public functions. However, as shown in chapter 3 of this 

thesis, the Niger delta’s problems are caused by a form of governance in which a single corporation 

has an outsized influence on the state – they are not a symptom of a failed state, an absent state or a 

limited state, but of a petro-state. Having an oil corporation exercise public functions related to 

health and security will do little to meaningfully address the health and security problems caused by 

the oil industry, and may even perpetuate them.  

4.4. A USEFUL PROBLEM 

While understanding the Niger delta’s problems as a consequence of the “governance gaps created 

by globalization” is neither useful nor accurate, it is the main frame through which business-related 

human rights issues are approached at the United Nations. While the frame proliferated after John 

Ruggie published his 2008 interim report and has since become ubiquitous,
519

 it was only 

introduced at the UN in 2005. After Ruggie had held his first consultation session with the 

International Chamber of Commerce, the International Organization of Employers and number of 

individual large corporations at the start of his mandate in 2005, Ruggie asked corporations’ to 

contribute their expertise on the challenges of doing business in “weak governance zones”.
520

 The 

International Organization of Employers volunteered to author this report, in cooperation with the 

International Chamber of Commerce.
521

 The International Council of Mining and Metals then 

contributed a follow up study into the challenges of extractive businesses operating in “weak 

governance zones”.
522

 Ruggie’s interim report of 2008 then diagnosed that “the root cause of the 

business and human rights predicament today lies in the governance gaps created by 

globalization”.
523

 

Shell has been proactive in framing business-related human rights problems in the global south as a 

state capacity problem and the business-and-human rights debate as a debate centering on what role 

business ought to play in resolving these human rights problems. For instance, when Shell 
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published its first CSR report in 1998, it opened the dialogue on the role of corporations in society 

by asking whether “businesses ought to play a bigger role in society, by providing infrastructure and 

social services where government does not” or if businesses should instead “concentrate on what it 

does best: serving its customers and getting the best return for shareholders”.
524

 In 2003, the 42-

page memo published by the International Chamber of Commerce’s campaign (under the leadership 

of a senior Shell executive) stressed that “corporations are more often than not part of the solution 

to human rights challenges rather than part of the problem” and that the UN’s focus ought to be on 

how corporations could be “helping a state build its capacity”
 
rather than on regulating corporate 

conduct.
 525

   

The misdiagnosis of the long-term consequences of the extraction-driven colonization of the global 

south as globalization-induced ills is related to the usefulness of the problem of a ‘governance gap’: 

do hegemonic groups in society “need” a certain problem, or is it in their interest to leave the issue 

unaddressed?
526

 While supplementing a gap in government through corporate charity can co-exist 

with the current design of the global economy as well as Shell’s business model, assuring that 

resource extraction in the global south is compatible with indigenous populations’ rights to health 

and security requires fundamentally rethinking both Shell’s business model and international trade. 

The adage of “doing good to do well” appears to apply to voluntary codes and CSR, but not to 

compliance with international human rights law.  

CSR projects come at a relatively low cost: over the past decade, Shell has spent anywhere between 

50 million and 200 million dollars on Corporate Social Responsibility in Nigeria.
527

 The cost of 

fully respecting Niger delta communities’ human rights on the other hand, would be prohibitive to a 

for-profit corporation. After all, doing so would not only require Shell to clean up and pay 

compensation for each of the oil spills it is responsible for, but also would require large scale 

maintenance of corroded pipelines, installing available leak detection technology and redesigning 

its clean-up methodology.
528

 Additionally, Shell would have to cease relying on the Nigerian 

military for protection and hire its own security force – a security force that would cost far more, 

but would not be permitted to use of lethal force to protect Shell’s assets in the way the Nigerian 

military does.  

Additionally, CSR has repeatedly been shown to contribute positively to corporate reputation.
529

 

Shell has a lot to gain from such a reputational boost, since Shell identifies “an erosion of our 
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business reputation, particularly in relation to Nigeria” as one of the major threats to its future 

profits, as it could seriously hamper Shell’s access to capital markets and/or its ability to secure 

access new resources.
530

 Shell therefore relies heavily on its CSR initiatives in Nigeria to improve 

its reputation. Shell’s CSR reports (the content of which is determined on the basis of a global 

media review, investor feedback, social media feedback, a reputation tracker survey, its website 

visits and specific reputational and financial risks identified by the board)
531

 consistently mentions 

Nigeria far more than any other country.
532

 Shell Nigeria makes concerted efforts to draw attention 

to its CSR in the Niger delta: press releases on the website of Shell Nigeria relate almost 

exclusively to its CSR initiatives,
533

 and Shell Nigeria publishes a quarterly magazine in which it 

documents its CSR activities.
534

 In the case of Nigeria, this effort appears to have been successful: 

Shell’s CSR in the Niger delta is regularly featured in the Nigerian media,
535

 and has won Nigerian 

CSR awards multiple times.
536

 Conversely, unlike CSR projects that consist of Shell voluntarily 

taking on certain public functions to support local communities, compliance with basic human 

rights in its core business operations is already expected of Shell and therefore would not likely be 

rewarded by consumers. 

4.5. CONCLUSION 

This chapter analyzed how the corporate social responsibility projects and voluntary codes that are 

put forward as an alternative to binding human rights obligations alter – or fail to alter – the rules 

and power dynamics of the SAF of oil extraction in the Niger delta that enable the occurrence of 

routine human rights violations. Analyzing both the VPSHR and Shell’s healthcare initiatives, I 

found that neither meaningfully altered the status quo in the field, and that neither initiative 

fundamentally changes the power dynamics of the field. The initiatives might even increase the 
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influence the incumbent has over the settlement, as the initiatives give Shell sway over the Niger 

delta’s healthcare policy as well as over the use of lethal force by public security. I thus conclude 

that CSR is not a suitable alternative to human rights obligations in remedying the Niger delta’s 

business-related human rights problems. Nevertheless, Shell actively promotes CSR as such. Rather 

than addressing that the solutions it promotes are not suited to remedy the systemic business-related 

human rights problems that proponents of regulation aim to address, corporations promote a 

framing in which these problems are the result of weak states facing rapid globalization. By doing 

so, Shell avoids having to make the costly adjustments that full compliance with international 

human rights law entails, and boosts its faltering reputation in the process.  
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CONCLUSION 

In this thesis I sought to provide a critical, post-colonial perspective on Shell’s Corporate Social 

responsibility initiatives in the Niger delta. Too often, research into extractive multinationals’ CSR 

activities focuses on efficacy. Frequently, what is missing from the wealth of studies that examine 

Shell’s CSR in the Niger delta is any questioning of the premise that corporations can and should 

try to promote human rights and development. Absent from these studies also is any 

contextualization of CSR into the broader relationship between extractive multinational 

corporations (often incorporated in the EU and the US) and developing communities in the global 

south.  

Through this thesis, I aimed to provide that context by basing my research question on two 

premises. First, I presumed that given the structure of the corporation and the global economy, 

multinational corporations and local communities do not inherently share the same interests and 

priorities, and may even have conflicting interests. Second, I presumed that the history of European 

multinational corporations in the global south
537

 continues to shape the relationship between today’s 

multinational corporations and the communities they operate in. Fligstein and McAdams theory of 

fields is compatible with both of these assumptions.  

SAF theory after all conceptualizes incumbents and challengers as continuously jockeying for 

position: while some of the Niger delta communities’ and Shell’s interest may align or overlap, they 

cannot be presumed to be neutral partners in the project of promoting human rights. SAF theory 

also recognizes that the disparity in power between actors at the time of a fields emergence 

determine the extent to which the interests of the incumbent are reflected in the field settlement, and 

the ease with which the incumbent can re-impose the status quo after it has been challenged.
538

 SAF 

theory thus acknowledges the large influence of the colonial context in which the Nigerian oil 

industry emerged on the present rules, understandings and power dynamics governing oil extraction 

in the Niger delta. The research question I set out to answer – informed by a critical, post-colonial 

perspective and phrased in the terminology of SAF theory – thus became:  

 “In what ways has Shell strategically deployed CSR to defend its incumbent position in the SAF of 

oil extraction in the Niger delta in the face of exogenous challenges (between 1998 and 2018)?” 

Change without difference 

The rules, practices and understandings that governed oil extraction in the Niger delta first took 

shape in the early 1900s, when the UK established Nigeria as a British protectorate and oil 

prospector Charles Bergheim lobbied for the 1907 mining (oil) ordinance. At the time, the UK 

relied on petroleum for the functioning of its military and its industrializing economy. While the 

UK government thus had a significant stake in the extraction and export of the Niger delta’s oil it 

had little investment in the wellbeing of Niger delta populations, whom it did not understand and 

did not represent. As a result, practices, rules and understandings established by Nigeria’s colonial 

administration prioritized the extraction and export of Nigerian oil over the basic needs and rights 

of Niger delta populations, granting oil corporations numerous rights and placing few limits on 

those rights. 
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When Nigeria ceased to be a British colony these rules, practices and understandings were not 

transformed, despite the fact that Nigerian nationalists had vigorously advocated against them in the 

decades prior to independence. Instead, through the UK led independence process and the 

subsequent contentious elections, Nigerian elites came to compete over the revenues generated by 

the Niger delta’s oil. When these tensions culminated in a civil war in which Shell was a key ally of 

the Nigerian federal military government, the logic of extraction and export was only further 

entrenched in Nigerian law, culture and politics. The centralization, nationalization and the oil 

boom that characterized Nigerian politics directly after the civil war again deepened both the 

Nigerian federal government’s dependence on oil and its control over the oil industry. As a result, 

the logic of extraction and export that dominated in colonial Nigeria continues to shape the rules, 

practices and understanding that govern the field of oil extraction in the Niger delta today.  

This field settlement has been the subject of constant contestation, as challengers in the field view it 

as illegitimate and inequitable. Nevertheless, the field’s three core rules – that the federal 

government owns the Niger delta’s oil, that Shell has the exclusive right to extract the Niger delta’s 

oil and that local environmental and health concerns do not supersede Shell’s economic interests – 

have remained unaltered. Each time these rules are contested by the field’s challengers, the federal 

government (which depends on oil taxes to fund its agencies and on oil exports to stabilize the 

Naira) intervenes militarily to end the contentious episode and forcefully re-impose the 

controversial settlement. The SAF of oil extraction in the Niger delta thus is a clear example of an 

SAF that remains relatively stable once an initial settlement has been reached, precisely because of 

the substantial advantages the initial settlement provides to incumbent. 

Yet, as Fligstein and McAdams theorize, even the most stable fields are vulnerable to change in a 

hyper-connected world. Each SAF is connected to numerous other fields, and changes in one field 

may ‘ripple out’ and disturb the status quo in fields closely connected to it. Shell’s attitude towards 

(and alleged involvement with) the crimes committed against the Ogoni in 1994 and 1995 failed to 

change anything in Nigeria itself, but set major development in motion in the international arena. 

While the lawsuit filed against Shell by Nigerians late 1995 was (among) the first of its kind, it 

appears increasingly likely that in the future corporations could be held legally accountable for their 

involvement in (severe) human rights violations.
539

 This in turn would have profound implications 

for the field of oil extraction in the Niger delta, as it would introduce an additional body that could 

place limits on Shell’s conduct in the Niger delta – one whose interests are not (as) deeply and 

inextricably linked with those of Shell.  

Still, despite the fact that the field of business and international human rights has been in constant 

flux for the past twenty-five years, the core rules and understandings of the field – that 

multinational corporations do not have human rights obligations and that they can only be sued in 

the state where the human rights violation has been committed (Nigeria in this case) – remain 

unchanged.
540

 This lack of change is not the result of the passive reproduction of structures in the 

absence of action, but of action itself: Shell (in cooperation with others) had to engage in strategic 

action consistently and proactively to prevent the formation of a new status quo in which 

corporations do not only have rights, but obligations too. For instance, Shell lobbied vehemently 

and successfully against the 2003 UN Draft norms, opted for the most drastic litigation strategy in 

the Kiobel case and engaged extensively with the UNGP process to steer it away from binding 
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norms and enforcement mechanism and towards voluntarism. Instead of outright rejecting the idea 

that a corporation ought to be mindful of its impact on society (as it had done in the 1980s), Shell 

relied on the concept of corporate social responsibility: corporations, if encouraged, can be part of 

the solution rather than part of the problem, rendering any binding regulation superfluous.  

A closer examination of one set of voluntary principles (the VPSHR) and one type of corporate 

charity (Shell’s healthcare initiatives) however revealed that CSR and voluntary codes and charity 

are not adequate substitutes for international human rights in the case of the Niger delta. Both the 

VPSHR and Shell’s healthcare initiatives failed to address systemic human rights abuse: the 

VPSHR did not challenge the practice of relying on military force to protect corporate property 

rights, while Shell’s healthcare initiatives made no serious effort to reduce the amount of metal in 

the Niger delta’s water and the amount of toxic gas in the Niger delta’s air. Instead, even if each of 

these initiatives was implemented perfectly they would only achieve marginal improvement by 

design. The military permanently present in Niger delta communities would refrain from rape and 

plunder as they target and kill ‘terrorists and thieves’, while those sick from lead poisoning and 

malnutrition would obtain access to quality health care at a fair price.  

The preference for CSR amongst developed states and multinational corporations therefore can 

hardly be attributed to its efficacy as a substitute for international human rights protections. CSR 

boosts corporate reputation, which often – and certainly in the case of Shell Nigeria – meets a dire 

need for a better corporate image. Unlike complying with international human rights law, which 

would require a fundamental and costly overhaul of Shell’s operations, CSR projects and voluntary 

initiatives can be pursued in addition to a corporation’s day-to-day operations. Moreover, where 

compliance with international human rights law mostly places limits on corporate conduct, Shell’s 

CSR expands Shell’s influence over the Niger delta’s affairs in vital policy areas. While John 

Ruggie’s ‘business case for human rights’ appears to be a fiction, there is certainly a ‘business case’ 

for CSR. That CSR has not and cannot meaningfully change the status quo in the Niger delta may 

be, for Shell as the incumbent in the field, one of its perks rather than one of its flaws.  

The emperor’s new clothes: CSR and the status quo 

The case of Shell in Nigeria illustrates two things about the durability of an inequitable status quo. 

First, inequitable field settlements are durable precisely because they are inequitable: because 

inequitable field settlements came to be in a context of large power disparities between actor’s, the 

incumbent is better positioned to defend the status quo against challenges.
541

 Second, precisely 

because the status quo is inequitable, it is highly beneficial to the field’s incumbent, who will 

vehemently defend it in a crisis of legitimacy. The incumbent can do so by enlisting its state allies 

to re-impose the status quo through the use of force [see 3.3 on how Shell specifically has done 

this], but it can also cooperate in establishing a new order that has all of the key features of the prior 

order [see 4.3 on how Shell specifically has done this].
542

 From these observations, it can be 

concluded that the absence of meaningful change in the face of inequality is not the product of 

macro-structures such as ‘capitalism’ and ‘colonialism’ passively reproducing themselves, but of 

concerted and sustained efforts by incumbents: stability, like change, is achieved through action.
543
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Understanding Shell’s CSR as a form of incumbent strategic action elucidates the apparent paradox 

of Shell’s proactive promotion for socially responsible business and its vehement resistance against 

legal accountability for socially irresponsible business conduct. Corporate responsibility 

conceptualizes human rights as aspirations – policy goals or benchmarks of development towards 

which governments strive and towards which corporations can contribute. Corporate accountability 

on the other hand is based on human rights as rights – basic protection of fundamental human needs 

and inherent human dignity. The former conceptualization of human rights evokes a debate on how 

profits are spent: do all of a corporation’s profits accrue to the corporation, or should a corporation 

reinvest part of its profits into the communities in which it operates? The latter conceptualization of 

human rights on the other hand requires a reckoning with how profits are made. While the former 

debate fits well within the current framework of shareholder-driven corporate capitalism – a 

corporation can do good for society and do well for its shareholders at the same time – ethical 

answers in the latter debate may well be fundamentally at odds with the current design of the post-

colonial global economy. 

Similarly, understanding CSR as a form of incumbent strategic action sheds new light on the near 

simultaneous emergence of the movement for corporate accountability and the socially responsible 

corporation. Rather than alternative responses to the same problem – “the government gaps created 

by globalization” – the socially responsible corporation is incumbents’ joint answer to the threat 

that corporate legal accountability represents to numerous field settlements. Neither globalization 

nor corporate abuse of indigenous people’s human rights is a phenomenon that emerged in the 

1980s and 1990s. Ever since the first companies were incorporated in the early 17
th

 century, 

European (and later American) corporations such as the Dutch East India Company and the British 

West India Company have abused the indigenous communities that live on the land from which the 

companies got their resources. Instead, what changed in the 1990s was the rise of information 

technology that enabled victims, activists and lawyers to mobilize and find new ways to challenge 

old practices. Amidst falling share prices, boycotts, protests, reports, documentaries and newspaper 

articles it became clear that outright denying these demands for justice was unsustainable. It is a 

testament to Shell’s social skill as an incumbent
544

 that Shell was able to recognize this threat and 

forestall a seemingly imminent collapse of the field’s settlement by presenting corporate charity as a 

substitute for economic justice.  

The risks of rendering technical in a post-colonial, capitalist world 

Conspicuously absent from this thesis has been the question as to whether or not CSR makes a net 

positive difference in Niger delta communities’ lifes. This question has been asked and answered by 

most other literature on the subject of CSR in the Niger delta and CSR more broadly. Instead, this 

thesis has been committed to placing CSR back into its context: how should we understand CSR in 

a capitalist, post-colonial world? The understanding that the Niger delta’s problems do not result 

from a gap in governance or weak governments, but from a type of government – a government that, 

due to the colonial, extraction-oriented logic of the economy remains dependent on a small number 

of large foreign extractive corporations – should inform the debate on whether Shell taking on 

public functions would address these problems in any meaningful way. Such a debate is a necessary 

corollary to research into how Shell can best address the Niger delta’s problems.  
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Focusing on the latter question regarding efficacy alone (e.g. by recommending how Shell might be 

more efficient in combatting human trafficking, how it can assure its HIV/AIDS treatment also 

reaches the poorest individuals and how Shell might ensure its vocational craft schools benefit rural 

youths)
 545

 erases essential context in two ways. First, removes the Niger delta’s problems from the 

political realm and renders them technical by conceptualizing Shell as neutral partner in 

development, obscuring that Shell has interests that are different from those of Niger delta 

populations. Secondly, by (implicitly) promoting the corporation as better suited than the Nigerian 

state to solve the Niger delta’s problems, it strips away important historical context – context which 

includes that it is precisely Shell’s unique position vis-à-vis the Nigerian state that is at the root of 

the Niger delta’s underdevelopment. 

A solution presented to a problem out of context – even a well implemented, well researched 

solution – risks participating in “piecemeal institutional adjustments” that seek to preserve “the key 

features of the prevailing field settlement” instead of achieving meaningful change.
546

 After all, 

even if Shell were successful in solving the Niger delta’s problems, this would take the Niger delta 

into a direction that is as old as it is new. The Niger delta would, for the second time, be governed 

by a private corporation whose primary stake in the area is the extraction of its natural resources. 

Like the Royal Niger Company, Shell has access to a police force and an army to safeguard its 

economic interests, and like the Royal Niger Company, Shell is not (meaningfully) accountable to 

any local government. Shell’s position as a provider of healthcare, education and opportunity 

undoubtedly benefits individual inhabitants, but also expands Shell’s power over the region by 

lending legitimacy to Shell’s control over the area, which would otherwise be mostly coercive in 

nature.  

The legitimacy derived from CSR is also more familiar than it is new: the Royal Niger Delta was 

able to claim that the inhabitants of the Niger delta had ceded their lands to the RNC “recognizing 

the benefits received by them from the Company”.
547

 In reality, the arrival of the RNC did not bring 

development, but the loss of sovereignty, control and a way of life. A century later, a villager in 

Bayelsa state laments that Shell, when it first arrived, “said they will give us development, they 

gave us a generator for the community”. In actuality, Shell’s arrival to the community meant the 

loss of control over their land, lives and resources: “they did not say that they would destroy 

Boupere … and deprive us of our culture and our land”.
548

 A failure to recognize the historically 

grown power disparities between challengers and incumbents – and instead understanding them as 

equal parties in the project of promoting human rights in the Niger delta – opens researchers up to 

the risk of treating marginal adjustments conceded by the incumbent as meaningful change.  
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Postscript 

After the completion of the body text of this thesis, Shell was held liable for the 2008 oil spill in the 

Netherlands, and for the 2011 oil spill in the UK.
549

 Both for the Netherlands and the UK this 

marked the first time that a parent corporation (Royal Dutch Shell) was held responsible for the 

conduct of its subsidiary abroad, setting a new precedent in both countries.
550

 Subsequently, Shell 

lost the final appeal in Nigeria that ruled Shell was liable for the persisting damage of a 1970 oil 

spill. An international investment dispute between Nigeria and Shell pertaining to the ruling is 

currently ongoing: while Shell has not disclosed the content of the complaint it filed, Shell stated it 

is “seeking protection of our legal rights from an international tribunal”.
551

 Shell has begun talks 

with Nigeria to divest from the Niger delta, as they have come to conclude that it “cannot solve 

community problems in the Niger delta” and that its assets in the Niger delta are “an exposure that 

doesn't fit with our risk appetite anymore”.
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 B. van de Weijer, ‘Shell moet Nigeriaanse Boeren Schadevergoeding Betalen voor Vervuiling’ (de Volkskrant, 29 

Januari 2021), available at https://www.volkskrant.nl/nieuws-achtergrond/shell-moet-nigeriaanse-boeren-

schadevergoeding-betalen-voor-vervuiling~b27a8995/ last accessed 28 July 2021; S. Reed, ‘U.K. High Court Says 

Nigerians Can Sue Shell in Britain Over Oil Spills’ (New York Times, 12 February 2021), available at 

https://www.nytimes.com/2021/02/12/business/shell-oil-spills-nigeria-lawsuit-britain.html last accessed 28 July 2021.  
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 M. de Bruyne, ‘De Multinational Ontkomt Niet aan Zijn Zorgplicht’ (NRC, 10 Februari 2021), available at 

https://www.nrc.nl/nieuws/2021/02/19/de-multinational-ontkomt-niet-aan-zijn-zorgplicht-a4032530 last accessed 28 

July 2021.  
551

 L. George and C. Eboh, ‘Shell Files International Arbitration Against Nigeria over Oil Spill Case’ (Reuters, 15 

February 2021), available at https://www.reuters.com/article/uk-shell-nigeria-arbitration-idUSKBN2AF0VF last 

accessed 28 July 2021.  
552

 R. Bousso and F. Onuah, ‘Shell Talks with Nigeria to Divest Onshore Oil Stakes’ (Reuters, 18 May 2021), available 

at https://www.reuters.com/business/energy/shell-talks-with-nigeria-divest-onshore-oil-stakes-2021-05-18/ last accessed 

28 July 2021.  
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ANNEXES 

Annex 1 

A map of the states that currently compose the federal republic of Nigeria. The states delineated in 

orange (Delta, Bayelsa, Rivers) are the states this thesis refers to as the ‘Niger delta’. The states 

delineated in yellow, (Delta, Bayelsa, Rivers, Ondo, Edo, Imo, Abia, Akwa Ibom, Cross Rivers) are 

the states that are generally referred to as the ‘Niger delta’.  

 

‘Administrative Map of Nigeria’,  retrieved from Nations Online, available at 

https://www.nationsonline.org/oneworld/map/nigeria-administrative-map.htm  
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Annex 2 

Territory controlled by the Royal Niger Company 1884-1900: the area below the line is where the 

RNC acquired palm oil (‘oil rivers’ or ‘Niger delta’), the area above is where the RNC traded 

various products (‘Northern Nigeria’).  

 

Retrieved from S. R. Pearson, ‘The Economic Imperialism of the Royal Niger Company’ (1971) Food Research 

Institute Studies, 72. 
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Annex 3 

Early colonial Nigeria (1900-1914), consisting of Northern Nigeria, Lagos, The protectorate of 

Southern Nigeria and parts of Cameroun. Lagos and Southern Nigeria were amalgamated to form 

Southern Nigeria in 1906. Southern Nigeria and Northern Nigeria were amalgamated to form 

Nigeria in 1914. The thinner line indicates the river Niger, the thicker line indicates the 

administrative border between Northern and Southern Nigeria.  

 

 
 

D. Steve, ‘Colonial Administration of Southern Protectorate’ (Succes Hub: Free Educational Resources, 30 March 

2020), retrieved from https://www.austintommy.com.ng/2020/03/30/colonial-administration-of-southern-protectorate/.  
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Annex 4 

 

Nigeria in during the decolonization process, and upon independence (1946-1963). Nigeria 

consisted of three regions that were highly autonomous: Northern Region (Hausa and Fulani), 

Western Region (Yoruba), Eastern Region (Igbo). Half of the delta of the river Niger is located in 

Eastern Region, and half in Western Region.  

 

 
 

‘An Historical Map of Nigeria Showing Three Federal Regions Created by British Colonial Rule’ retrieved from 

http://www.waado.org/nigerian_scholars/archive/pubs/wilber1_map1.html. 
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Annex 5 

The territory of the republic of Biafra, which seceded from Nigeria in 1967. The red lines show 

where most fighting took place in 1967. Two thirds of Nigeria’s oil reserves were located in 

Biafra’s territory. The other share of Nigeria’s oil was located in the area where the fighting took 

place (marked by red arrows).   

 

 
 

Retrieved from https://en.wikipedia.org/wiki/Midwest_Invasion_of_1967  
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Annex 6 

The vote breakdown in the 2015 presidential elections between Jonathan Goodluck (PDP) and 

Muhammadu Buhari (APC). Despite Buhari winning the elections, the oil rich territories each 

overwhelmingly voted for Goodluck (indicated in dark blue).  

 

 

 

 
Retrieved from New African, ‘How Buhari won’ (New African, 7 May 2018), available at 

https://newafricanmagazine.com/10818/  
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