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'It would be a great reform in politics if wisdom could be made 

to spread as easily and as rapidly as folly.' 
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Preface 
 

 

Who would have ever thought that I would hand in a master thesis on the issue of Better Regulation? Only but 

a couple of months ago, I had not yet even heard of the term before. To be honest, my initial plan was to write a 

thesis on differences in historical consciousness between the Christian and Islamic culture as a result of their 

different conceptions of time, development and progress throughout their history (as a refinement to the blunt 

statement that Islam never went through a phase of Enlightenment) - at least, I was ‘exploring the possibility’. 

My back-up plan was to write a thesis on The Great Game, the famous nineteenth-century diplomatic chess 

game between England and Russia over the rule in Central Asia. The writing of a thesis appeared to me as a 

unique chance to dedicate some of my time to ‘exotic, long gone history’. 

   In its own kind, the European Better Regulation agenda proved to be at least as exotic as the Islamic World 

or Central Asia. While studying numerous policy documents, reading many articles and talking to all kinds of 

officials, a complete new world was revealed to me. A world built around vertical coordination structures in a 

multi-level governance system, standard cost models for measuring administrative burdens, horizontal 

policies, etc, etc.  

   It wasn’t an easy job to find my way in this new land and ‘make it my own’. If writing a thesis compares to 

giving birth to a child, Brussels certainly became for me what Athena was for Zeus: the cause of a lot of 

headaches. But it makes me all the more proud to have completed a thorough paper on this complex issue 

that was completely unknown to me at the start. 

   I would like to thank the Clingendael Institute for giving me the opportunity to explore and investigate this 

field of European politics, and Adriaan Schout in particular for introducing me to all kinds of people and for 

explaining all kinds of complexities to me with regard to European policy making in general and Better 

Regulation in particular. I learnt a lot. 
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1 
 

 

Chapter        Introduction 

 

 

 

 

1. Introduction 

This is a paper about the challenge of turning the ambitious European Better Regulation agenda into a 

success. This is a paper about greedy institutions. 
 

As hungry as citizens are to hear that all their problems and difficulties will be solved, as eager are politicians 

and decision-makers to respond to these calls for intervention. Aren't politicians infamous for their 

inclination to make the tempting promise of significant change in the near future?1 

   In 2002, the European Commission presented its Action Plan on ‘Simplifying and Improving the 

Regulatory Environment’.2 It heralded the beginning of the large-scale Better Regulation operation that is 

currently taking place in Brussels and that has topped the political agenda over the last couple of years.  

   There has never been a lack of political support for the Better Regulation campaign. On the contrary. 

Politicians and decision-makers have excelled in raising the expectations about the purifying change Better 

Regulation efforts could bring about. The expected benefits range from promoting sustainable development 

to increasing the EU's transparency and efficiency, and from boosting the European economy - Better 

Regulation is one of the spearheads of the renewed Lisbon strategy - to restoring the EU's legitimacy. 

   However, Better Regulation is not an ordinary government policy. It doesn't address a regular social 

problem. At stake is the problematic functioning of the legislator itself. Thus, policy-makers and decision-

makers dealing with Better Regulation policy will have to deal with themselves. And recent history has not 

proven government institutions to be particularly susceptible to change. 
 

After World War II, most Western European countries put great faith in government to build up a society in 

which all people's welfare would be secured due to government intervention. Government was seen as an 

almost omnipotent Mortal God in the ‘making and shaping’ of society. However, this conviction changed at 

the end of the seventies and the start of the eighties. This time, the fallibility of government came to the 

foreground.3 Leviathan's capacity to remedy all kinds of problems by just issuing new legislation was being 

questioned for the first time. Instead of being the solution to most problems, (over)regulation was reframed as 

being the cause of a great deal of difficulties society was facing (in that period: economic stagnation). 

   Since then, there have been made numerous attempts in many countries to fight overregulation and tame 

the bureaucratic monster. It has not proven to be an easy job, though. Most endeavours to curtail government 

bureaucracy and make civil servants refrain from producing ever new legislation have failed. Usually, the 

amount of legislation only kept growing. 

   Van Maarseveen has argued that 'the preservation of opaque and complex administrative law' is part of the 

self-interest of government organisations. Not as a matter of bad faith. “It is rather because the primary and 

immanent objective of government organisations, just like private companies, is to maintain themselves, to 

                                                
1 cf. Van Gestel 2004; REA 2007, p.11; Bokhorst 2006  
2 cf. COM(2002) 278 
3 Especially in countries with a traditional suspicion to state intervention (Anglo-Saxon countries like the UK and the US) and somewhat 

later in countries with a relatively strong welfare state (the Netherlands, Scandinavian countries, Germany, Austria, etc.). It may not 
surprise that right these countries are also the ones that have displayed a strong interest in the current Better Regulation efforts. 
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survive, to continue to exist; such continuation in only possible on the condition that the marketable 

production continues to expand.”4 Others have argued that for that reason civil servants can not be trusted to 

cut down bureaucracy and reduce the amount of legislation. It is simply their raison d'être.5 
 

But, if the last thirty years have shown that the greediness of government bureaucracies to produce ever new 

regulation is difficult to contain, have politicians then not been too greedy themselves in raising the 

expectations concerning the European Better Regulation agenda? Should the historical record of earlier 

attempts not have commanded a little more modesty and cautiousness? What makes them belief the 

endeavour to improve the European regulatory environment will succeed this time? If the Better Regulation 

agenda fails to deliver, while expectations have taken such heights, this will certainly not restore the people's 

faith in the EU. And in a worst case scenario, Better Regulation might even cause more bureaucracy. Why 

then nevertheless presenting Better Regulation as a remedy to all kinds of problems?  

   “It would be a great reform in politics if wisdom could be made to spread as easily and as rapidly as folly”, 

Winston Churchill once remarked. It might be interesting to examine whether the Better Regulation agenda 

will turn out to be this ‘great reform’ Churchill spoke of (or just another example of political folly). This 

paper will try to analyze how things have developed over the last couple of years and examine whether the 

Better Regulation agenda is making progress. 
 

2. Defining Better Regulation 

What does Better Regulation actually mean? Since the concept is of central importance to this paper, it can 

hardly be considered a waste of time to dedicate some words to the endeavour of finding out what is being 

understood by those two words. What do they refer to? 

   Although often used, there appears to be no clear-cut definition of the term at hand. Better Regulation is a 

concept that has been given a multitude of interpretations by both policymakers and scholars. This has turned 

it into a rather diffuse, fragmented and far from unequivocal concept.6 This paragraph won’t provide a 

comprehensive discussion on this wide array of meanings and interpretations, but focus on the most 

important 'dimensions' of Better Regulation instead. As a sort of Idealtypes. It should be understood that 

reality leaves room for much more nuance and shading. 
 

2.1 Deregulation, a quantitative perspective 

From the mouths of many, Better Regulation seems to refer mainly to the idea of cutting down red tape and 

fighting bureaucracy. This interpretation of Better Regulation has its roots in the negative experiences of 

citizens and businesses with government bureaucracy (including the EU). Whereas for Weber the 

bureaucratic organization may have represented the epitome of efficiency, proceduralisation and authority 

based on rules and legality, in people's day to day experience bureaucracy has become infamous for being 

inefficient and dysfunctional (often explained in terms of slowing down economic progress).7 Instead of 

being perceived as a facilitator to the functioning of society and the economy, much legislation is 

experienced as nothing but a burden. By cutting down red tape and fighting bureaucracy society is thought to 

be liberated from the choking and paralyzing stranglehold that is the result of overregulation and superfluous 

government interference.8 

   Those who advocate this view clearly give a rather narrow interpretation to the concept of Better 

Regulation, reducing it to being nothing less than plain deregulation. They identify the problem (too much 

                                                
4 cf. Van Maarseveen as cited by Van Gestel and Hertogh 2006, p.36 
5 cf. REA 2005, p.1-2, see also Bokhorst 2006. Bokhorst speaks of the 'regulation paradox': while on the one hand society complains 

about regulatory overkill, at the same time we ask for 'more regulation, contol and risk minimalisation'. "As soon as it comes down to 
vested interested, the readiness to reduce regulatory pressure diminishes." 

6 cf. Van Gestel and Hertogh 2006, p.7; Radaelli and De Francesco 2007, p.40+ 
7 cf. Van der Loo and Van Reijen 1997, p.160-168  
8 cf. e.g. Verheugen 2005, SPEECH/05/541: "We want to (…) counter the idea that the EU is a bureaucratic monster with a mania for 

regulation. We must not underestimate the dangers of an attitude that sees Brussels only as a hostile and fairly unpenetrable 
bureaucracy. 
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regulation) and subsequently seek the solution at the level of simply eradicating the problem. Their agenda 

comprises not much else than 'doing away with the dirt'. It comes down to the equation less=better. 
 

At Wit's End! 

In the Netherlands, people's frustration with government bureaucracy has even been turned into a 

television format. The show is called Ten einde raad! (At wit's end). “Every day, on and on again, 

people have to fill out loads of forms. Sometimes those people get caught up in a web of rules, 

bureaucracy and puzzling legislation. While letters are piling up, they get the feeling that they are 

given the runaround (‘van het kastje naar de muur gestuurd worden’).” This television show, 

dealing with red tape horror stories, is watched by an average of about 600.000 people (quite a 

number on a population of 16 million people). The voice-over opens the show with the words: “This 

is At wit's end! The television show in which businesswoman Annemarie van Gaal makes people 

more important than rules once again.”9 
 

 

2.2 Critics of the deregulation-approach 

A rather straightforward criticism aimed at this radical view on Better Regulation, is that in the end simply 

reducing the amount of rules won't facilitate the functioning of society either. On the contrary. Not only 

might it negatively affect the quality of the remaining legislative body, it might ultimately even have an 

adverse impact on society, compromising certain public interests and undermining the Rechtsstaat. The 

Commission has regularly referred to this tension, always trying to reassure that Better Regulation does not 

mean deregulation: “Simplification is no Trojan horse to water down essential regulatory protection in 

relation for instance to consumer protection or the protection of the environment. (…) Better Regulation is 

not deregulation.”10 Another reason for the Commission to underline that Better Regulation doesn’t equal 

deregulation has been the fact that the Commission would not like to see its ‘deregulatory sacrifices’ 

cancelled out by member states filling up the gaps with their own national regulations, in an attempt to 

retrieve national autonomy.11  
 

To throw away all the ‘good things’ that stem from legislation would be a waste. Therefore, less cannot 

simply be equated to better, critics of an all too narrow deregulation-interpretation say. This does not 

necessarily mean that they disagree with the diagnosis. Opponents of plain deregulation may well agree that 

regulatory overkill and bureaucracy have a negative impact on society and economic development and thus 

constitute a problem to be dealt with. What is being disputed is the remedy presented by the deregulation-

supporters. Simply fighting the symptoms of overregulation won't do. The relief will only be temporary. A 

true solution will have to deal with the root causes of overregulation. With that in mind, they have pointed at 

the stage of political debate and decision making. They argue that politicians should display more self-

restraint when deciding upon the need for new legislation, not always yielding to calls for action from interest 

groups and media.12 
 

2.3 A qualitative interpretation of Better Regulation 

Another way of looking at Better Regulation is focusing on the quality of the regulatory environment. To 

pursue ‘better’ regulation is not to reduce the amount of rules but rather to improve the quality of the rules.  

   In one of such qualitative interpretations, Better Regulation is turned into a discussion on product 

innovation with its central question being how alternatives to traditional regulation (such as 'open norms' and 

                                                
9 Check the show’s website: teneinderaad.ncrv.nl 
10 MEMO/05/394, p.1, see also COM(2005) 97, p.2; COM(2006) 689, p.4; SEC(95) 2121, p.2; IP/05/1189, p.1 
11 cf. COM(2002) 278, p.3; MEMO/06/426, p.3; COM(2006) 689, p.5-6; see also Molitor Report 1995, p.2; SEC(95) 2121, p.2, Dinan 

2005, p.188 
12 cf. Van Gestel 2004; Bokhorst 2006; see also Van Gestel and Hertogh 2006, p.31 and p.44 for a similar type of criticism by Geelhoed 

with regard to early Dutch efforts in the field of deregulation. 
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'self-regulation') could contribute to the improvement of the regulatory environment?13 Such regulatory 

innovations could be applied to either future legislation or existing regulation. 
 

Others have stressed that public officials should be ‘reset’ to produce high quality output rather than much 

output. This latter conviction represents a more procedural focus on Better Regulation: to improve the quality 

of future legislation is to alter the legislative production process. Process innovation instead of product 

innovation. The way in which Radaelli and De Francesco have defined Better Regulation comes probably 

closest to this interpretation. They describe Better Regulation as ‘a set of initiatives to improve the capacity 

of governments and the EU to deliver high-quality regulation. Better regulation policy is essentially a type of 

meta-regulation. Its aim is to set rules that discipline the regulatory process, from formulation to 

enforcement, compliance and ex-post review of regulations’.14 The impact assessment procedure that has 

been introduced by the Commission as part of the Better Regulation agenda constitutes a good example of a 

policy that intends to ‘discipline the regulatory process’. Right this kind of Better Regulation measures will 

be at the core of this paper’s analysis, as will be explained in more detail in paragraph 4 of this chapter. 
 

A related interpretation of Better Regulation is that the legislative process not only needs to be changed to 

produce higher quality legislation. Altering the process is also valued as an improvement in its own right. In 

this view, part of the agenda is to have citizens and businesses more involved in the process of policy making 

and decision making, and to enhance the transparency and openness of the legislative process. Not only 

should the participation of experts and interest groups contribute to ‘the quality of policy deliberations’, it 

should also help to ‘win public acceptance for the EU’. Jachtenfuchs and Kohler-Koch point at ‘a strongly 

perceived need on the part of the Commission to increase the legitimacy of the policy process by involving 

more actors’.15 In its White Paper on European Governance, for example, the Commission stated that ‘the 

goal is to open up policy-making to make it more inclusive and accountable. A better use of powers should 

connect the EU more closely to its citizens and lead to more effective policies’.16 
 

2.4 A multi-dimensional concept 

From this overview, it appears clearly that many different interpretations can be given to the concept of 

Better Regulation. Any time, a different aspect of improving the regulatory environment is being 

accentuated. One should note however, that all these dimensions are present simultaneously when the issue 

of Better Regulation is being debated among politicians, policy makers and scholars. This applies to the 

European Better Regulation agenda more than to anything else. The policy package is first and foremost a 

complex amalgam of all these interpretations put together and muddled up. It’s a strange brew. A policy's 

melting pot. This will be discussed further in chapter 2. 
 

3. Pleasing the crowd 

This section will discuss the popularity of Better Regulation among European decision-makers. What makes 

it such a beloved policy strategy among politicians? Why are they fond of Better Regulation measures? 

   It is very well possible that the diffuse nature of the concept has contributed to Better Regulation being a 

rather malleable and elastic tool in the hands of politicians. It allows Better Regulation to be presented as a 

remedy to all kinds of problems (from ceasing economic development, to the EU’s legitimacy crisis, to 

sustainability), sometimes almost giving it an aura of being a panacea. With Better Regulation measures, they 

can please businesses, citizens and civic interest groups, all at the same time. This has made it of course very 

tempting for decision-makers to set their hopes on the potential of such measures.  
 

                                                
13 cf. COM(2001) 428, p.18-24; in case of the Netherlands, the project Bruikbare Rechtsorde is an example of such an interpretation of 

Better Regulation. 
14 cf. Radaelli and De Francesco 2007, p.28, see also p.4; Radaelli 2007 
15 cf. Jachtenfuchs and Kohler-Koch 2004, p.104-105 
16 cf. COM(2001) 428, p.8 
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3.1 Boosting the European economy 

Traditionally Better Regulation measures have been associated with promoting economic development. A 

policy in service of business' interests - especially those measures aimed at deregulation and simplification. 

   When the EU took measures for the first time in the field of Better Regulation during the mid eighties, 

these measures were directed at ‘the removal of undue administrative, financial and legal constraints which 

check the development and creation of enterprises’. The objective stated then was ‘to create and maintain an 

environment in which enterprise can innovate efficiently and competitively with the minimum of 

bureaucracy or red-tape’.17 An objective that hasn’t lost any of its relevance and meaning up to this day. 

Under the leadership of President Barroso the EU has even turned Better Regulation into one of its top 

priorities for achieving the Lisbon objectives of Growth and Jobs.18 Expectations are high in terms of 

boosting the European economy, particularly with regard to the reduction of administrative burdens (a rather 

recent initiative). “Economic benefits from such action are estimated at an increase in the level of GDP of up 

to 1,5% of GDP or up to € 150 billion.”19 
 

3.2 Restoring the EU’s legitimacy 

The political interest in Better Regulation has not only been driven by economic considerations and the desire 

to respond to calls from the business community. Better Regulation has also been employed as a policy 

strategy to take away the distrust and skepticism among the general public regarding the EU and its way of 

policy making. Thus, using it as a way to restore the legitimacy of the European institutions in general and to 

restore the confidence in the functioning of the Commission in particular. 

   Some may find this surprising, since Better regulation measures have often been exposed as creating a 

conflict between promoting business interests and protecting public interests.20 How has it been possible then 

to sell Better Regulation as a new car, while many have warned the general public for buying a lemon 

instead? One should not underestimate however people's cynicism regarding European decision making. The 

rejection of the European constitution by France and the Netherlands in 2005 only seems to have confirmed 

this once more. However, the EU's real legitimacy crisis dates back from 1999, when the Santer Commission 

had to resign due to allegations of mismanagement and corruption. In 2001, the tormented Commission 

voiced its disenchantment in its White Paper on European Governance: “People increasingly distrust 

institutions and politics or are simply not interested in them. (…) It is particularly acute at the level of the 

European Union. Many people are losing confidence in a poorly understood and complex system to deliver 

the policies that they want. The Union is often seen as remote and at the same time too intrusive."21 The crisis 

triggered a lively debate on Good Governance and fed the awareness that things had to change, particularly 

within the Commission. The Commission had to alter its working methods and transform itself into an 

administration operating in a more transparent, targeted and professional way.22 To bring about the desired 

change, Better Regulation was presented as the package suited for the job. The Mandelkern Group stated in 

2001 that ‘high quality regulation assists in the restoration of confidence in government’.23 

   An important element of the Better Regulation agenda has been to ‘open up policy-making to make it more 

inclusive and accountable’. “No matter how EU policy is prepared and adopted, the way this is done must be 

more open and easier to follow and understand.”24 This required ‘better involvement and openness’ by means 

of better information, better communication and ‘a reinforced culture of consultation and dialogue’.  

                                                
17 cf. SEC(92) 1867, p.7 
18 cf. e.g. COM(2005) 97, p.2 and p.6-8; COM(2008) 32, p.2; Verheugen 2005, SPEECH/05/541 
19 COM(2006) 689, p.6, see also COM(2007) 23, p.4 (speaking of 1,4% increase of GDP); IP/07/1339 (speaking of 1,3%) 
20 Cf. e.g. European Parliament 2007, A6-0275/2007, p.6; Bokhorst 2006; Van Gestel 2004; REA 2005; COM(2005) 97, p.2; 

COM(2006) 689, p.4; MEMO/05/394. Note that the Commission has used the term Trojan horse in this respect, of course underlining 
that Better Regulation is in fact nothing like that at all. 

21 COM(2001) 428, p.3 
22 cf. COM(2001) 428, p.8 
23 Mandelkern Report 2001, p.7, see also p.i-ii 
24 COM(2001) 428, p.4 and p.8 
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   In this interpretation Better Regulation policy is closely related to the EU’s ambitions to improve its 

communication strategy. The institutional crisis triggered by the rejection of the draft EU Constitution in 

France and the Netherlands in 2005 has clearly reinvigorated these ‘communicating Europe’-ambitions.25 

   Besides enhancing transparency, Better Regulation measures were to alter the Commission's working 

methods and improve the entire European decision making process. Of course in order to restore the public's 

confidence in European integration, but also to be ‘more attuned to the challenge of enlargement’.26 
 

3.3 Promoting sustainability 

On top of all this, Better Regulation measures are also expected to allow the European Union to better 

promote sustainable development. By setting up a so-called 'integrated' impact assessment system, the 

Commission and the other EU institutions have created a tool to take the economic, social and environmental 

aspects of policies into account before actually adopting new proposals. This should contribute significantly 

to the integration of sustainability considerations into the EU's overall policies.27 
 

3.4 Living up to the expectations 

Hopefully, the discussion shows how, in the hands of political leaders who are eager to bring about real 

change, Better Regulation has often been presented as a remedy to a wide variety of challenges the European 

Union is facing. This is not to say that stating these ambitions hasn’t been preceded by lengthy debate and 

careful deliberation, but is should be clear that over the years the Better Regulation agenda has been inflated 

with great potential and promise. But it takes more than just promises to please the crowd. If the EU won’t be 

able to deliver on all the expectations that have become associated with the European Better Regulation 

agenda, this will have the adverse effect of aggravating the problem it once intended to tackle: rather than 

restoring public confidence, it could seriously hurt the EU’s credibility. 

   Political support is necessary to bring about real change, but it is not sufficient. The irretrievable question 

therefore is whether it will prove to be possible to bring about the desired change at the level of day to day 

policy-making by means of Better Regulation measures? Will the Better Regulation agenda be able to live up 

to the expectations, or has it been rejoiced for reasons which prove to be unfounded?  

   Any time the stakes are being raised, it will be harder to deliver on the expectations and substantiate 

ambitions. The implementation of the Better Regulation agenda cannot be accelerated in the same gear as can 

political ambitions and expectations. For the Better Regulation measures to crystallize and bring about real 

change, there is an institutional reality that has to be taken into account and dealt with. After all, it are public 

officials that have to bring about the change ‘on the ground’. And to make these officials work in another 

way will not only demand their full commitment, it will also require adjustments in the administrative 

structures and procedures that influence their day to day working methods. 

 

4. Analytical focus 

This section will discuss through which theoretical lens the European efforts in the field of the Better 

Regulation will be analyzed in this paper. In a brief and hopefully clear way, it will be elaborated what the 

main elements are of the analytical framework. 
 

4.1 Problem definition: an institutional approach (polity, policy and politics) 

In their discussion of the governance-approach to the study of European integration, Jachtenfuchs and 

Kohler-Koch remark: “The structure of the EU polity ceteris paribus is responsible for the way political 

                                                
25 In response to the constitutional crisis, the Commission came up with ‘Plan D for Democracy, Dialogue and Debate’ [COM(2005) 

494], followed in February 2006 by a White Paper on a European Communication Policy [COM(2006) 35] ‘aimed to tackle citizens’ 
increasing lack of trust in the EU project’ and in October 2007 by another plan, called Communicate Europe in Partnership 
[COM(2007) 568], cf. euractiv.com 

26 cf. COM(2002) 278, p.3; COM(2001) 428, p.1-2 
27 cf. COM(2001) 264, p. 6; COM(2005) 97, p.5; SEC(2004) 1377, p.3; COM(2002) 276, p.2 
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processes take place and what policy outputs look like. Turning Lowi's argument on its head, we argue that 

polity determines politics and policy.’28  

   By using the terms polity, politics and policy, they refer to a three-fold distinction also used by Diez and 

Wiener in an attempt to bring some order to the vast amount of theoretical approaches to the study of 

European integration. Diez and Wiener suggest that generally speaking most theories deal with either polity, 

or policy or politics. Whereas polity refers to the EU’s institutional structure as a political community, policy 

refers to ‘the actual measures taken to tackle concrete problems’. Politics comprises ‘the daily struggles and 

strategies of political actors dealing with each other’.29 

   That the European Better Regulation agenda is at the core of this paper’s examination, might suggest that 

the analytical focus is on policy rather than on politics or polity. However, the European Better Regulation 

agenda is not a regular policy in the sense of ‘tackling concrete problems’. What makes it rather unique is 

that it deals with changing the polity’s make up (at least for a large part). By improving the EU’s institutional 

structures and thus altering the legislative process, the EU is expected to produce better policies and better 

regulation (fully in line with the argument made by Jachtenfuchs and Kohler-Koch). Thus, to examine 

whether the Better Regulation agenda is bringing about the desired results and improvements, is to study the 

make up of the EU’s polity and the changes to this polity due to Better Regulation policies. 

   What is commonly regarded as the most important policy featuring on the Better Regulation agenda is the 

integrated impact assessment system.30 Maybe not coincidentally, this is also the policy that is most directly 

concerned with altering the European institutional structures. Because of our institutionalist approach, a particular 

interest will be vested throughout this paper in anything that has to do with the introduction of the IA system. 
 

4.2 Central question 

The central question of this paper will be how the EU’s institutional structures – i.e. procedures, rules, 

norms, working methods, administrative capacities – are altered due to Better Regulation policies 

(particularly due to the introduction of the IA system), and in what way these institutional adjustments have 

led to changes in the policy making process and decision making process? 

   It will be beyond the scope of this paper to actually investigate whether the legislative process has 

improved in such a way that ‘better’ regulation is also truly being produced. This would presume an analysis 

of the quality of recent legislation produced under the Better Regulation regime. Rather, our examination 

focuses on the stage prior to that: if the Better Regulation agenda is going to lead to ‘better’ legislative 

output, this will only be possible if the legislative process that must ‘produce’ these high-quality policies is 

really improved due to Better Regulation policies. Or to put it differently, changing the legislative process 

will be the first and necessary condition in order to be able to ultimately improve the output. If the 

institutional changes to alter the process proof to be problematic or slow, the whole Better Regulation 

operation will become a rather shaky exercise. 
 

4.3 More than evaluating the Better Regulation agenda 

This paper intends to be more than just an attempt to evaluate the success so far of the Better Regulation 

agenda. Examining how institutional structures are being adjusted (in this case due to Better Regulation 

policy) is interesting in its own right - thus apart from the fact that it may give insight in how the Better 

Regulation agenda is evolving and making progress. 

   Jachtenfuchs and Kohler-Koch stress that ‘small changes in governance procedures at the European level’ 

can have ‘a considerable impact throughout the system’ and can even ‘contribute to a change in the overall 

structure of the system’.31 In this view, the institutional structure of the EU does ‘not only comprise the text 

of the basic treaties but also informal components of institutions that are often neglected in analysing the 

                                                
28 cf. Jachtenfuchs and Kohler-Koch 2004, p.101 (see also p.105: ‘...the specific setup of the Euro-polity structures political processes 

and policy-making...’) 
29 cf. Diez and Wiener 2004, p.18 
30 cf. e.g. Radaelli 2007, p.192 
31 cf. Jachtenfuchs and Kohler-Koch 2004, p.106-107 
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European Union’. Due to changes in both the formal and informal structures, the rules of the game get 

altered, and this changes ‘normative and cognitive expectations as well as the behaviour of actors in the EU 

system’. Jachtenfuchs and Kohler-Koch go even further by claiming that ‘changes in governance’ can 

‘change the course of integration’. “By integration, we understand not only the explicit constitutional 

decisions about the relationship between the EU and its member states but also incremental and informal 

changes in the relationship.”32  

   Applied to Better Regulation, the introduction of the IA procedure as an integral part of the European 

legislative process might, for example, lead to changes in the power relations between the Commission, the 

Council and the Parliament, or it might alter the way in which decisions are made within the Council.33 It 

turns out now that this paper is not only about policy (better regulation) and polity (institutional changes), but 

also about politics (changes in how the game is played/ shifts in the inter-institutional equilibrium). 
 

4.4 Multi-level governance: including the national level 

Another important feature of this paper’s focus is the inclusion of the national level into the analysis. Mostly, 

scholars only discuss the actions of the Commission, the European Parliament and the Council when 

analyzing developments concerning the European Better Regulation agenda. The national level tends to be 

overlooked or only touched upon very briefly. However, if the EU is to succeed in its quest for Better 

Regulation, this will also demand the full commitment of its member states. The EU can’t raise the quality of 

regulatory environment on its own.34  

   To start with, member states will have to unfold their own national agenda’s for the improvement of the 

regulatory environment, if indeed the objective is to make businesses and citizens benefit from better 

regulation, all over Europe.35 Member states play an equal important part in turning the European agenda into 

a success. First of all, because none of the efforts made at the European level will have an impact on 

businesses or citizens, as long as member states don’t take their responsibility ‘at the end of the legislative 

pipeline’ in terms of improving the transposition, implementation and enforcement of EU legislation. If 

businesses and citizens are to notice any improvement, member states will have to refrain from gold plating 

as well.36 However, what is maybe even more important is that member states will have to take their 

responsibility in the ‘joint effort’ of altering the European process of policy making and decision making 

(thus prior to the stage of implementation). According to governance theories, ‘member states are still very 

important’. They still retain ‘a very substantial role in decision-making’.37  
 

The observation confirms the idea that the European Union can be considered as a multi-level governance 

system: a governance system that besides an inter-institutional level comprises a ‘lower’ member state level 

as well. According to Schmitter ‘multi-level governance has become the most omnipresent and acceptable 

label one can stick on the contemporary EU’.38  

   Describing the EU as a multi-level governance system comes broadly down to the fact that policies and 

decisions are made and delivered in a highly complex setting of different kinds of actors, operating at 

different levels, with different powers, responsibilities, tasks and resources. In such a governance system, 

there is no single actor with the exclusive power to make decisions, in the same way as there is no single 

                                                
32 cf. Jachtenfuchs and Kohler-Koch 2004, p.100 
33 Jachtenfuchs and Kohler-Koch discuss two examples of ‘how seemingly minor provisions acquire a constitutional dimension and 

contribute to a change in the overall structure of the system’. One example shows how small changes to reporting obligations lead to 
the strenghtening of the institutional position of the Commission in the European policy-making process, cf. Jachtenfuchs and Kohler-
Koch 2004, p.106-107. 

34 cf. e.g. COM(2005) 97, p. 3-4, 6, 8 and 12 (!) 
35 The Commission has regularly called upon the member states to set up their own impact assessment system, preferably comparable to 

the Commission's own 'integrated' system, and also to unroll their own national simplification programme. The Council has confirmed 
the importance of such actions, cf. e.g. COM(2001) 428, p.23-25; COM(2002) 278, p.16-18; COM(2005) 97, p.3 and p.8; 
COM(2006) 689, p.10 and p.2 

36 Again the Commission has called upon the member states many times to improve transposition and implementation of EU legislation 
and to refrain from gold plating, cf. e.g. COM(2001) 428, p.25; COM(2005) 97, p.9 

37 cf. Jachtenfuchs and Kohler-Koch 2004, p.102, see also Dinan 2005 
38 cf. Schmitter 2004, p.49. He himself prefers ‘to stress the 'poly-centric' as well as the 'multi-level' nature of the EU in order to include 

the functional dimension along with the territorial one’. 
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actor capable of carrying out a policy single-handedly. The success of a policy is thus determined by the 

commitment and contribution of all actors involved. It does not only require cooperation and the coordination 

of their actions, it also makes the actors involved ‘mutually dependent’ for achieving their objectives.39 This 

is what you might call ‘the networked based nature of governance’: “Networked governance can be defined 

as a form of steering in which central bodies are ‘dependent upon the cooperation and joint resource 

mobilization of policy actors outside their hierarchical control’.”40  
 

Schout and Jordan remark that ‘one crucial question is rarely posed, let alone satisfactorily answered: do the 

EU actors actually possess the capacities to participate in networked governance? Due to limited systematic 

attention for multi-level capacity building, there are only hints as to whether and how national 

administrations adapt in general to new governance challenges.’41 Applied to Better Regulation, you could 

argue that if one really wants to understand whether Better Regulation policies lead to the desired changes, 

one should also pay attention to institutional adjustments made at the national level. How are national 

administrations affected by Better Regulation efforts at the European level? Do national governments adapt 

their working methods, procedures and administrative capacities to the requirements posed on them due to 

certain European Better Regulation measures? If the introduction of the European impact assessment system 

is to alter the European decision making process, the question is how national governments take the impact 

assessment procedure into account when dealing with European policy making? 

   We have now arrived at an issue often called Europeanization: ‘the process of influence deriving from 

European decisions and impacting member states’ policies and political and administrative structures’.42 

Europeanization has usually been linked to the debate on convergence: do national administrations become 

more comparable ‘due to the widening and deepening of European integration’? The literature suggests that 

national administrations approve of considerable robustness and stability. If adjustments are to be made, it 

will probably concern ‘incremental changes to pre-existing systems’.43 It will be interesting to explore how 

these mechanisms apply to the European Better Regulation agenda. Will national administrations take the 

necessary actions, and in what way will they do this? 
 

4.5 Interdependence, coordination and horizontal policies 

The success of the Better Regulation agenda relies for a great deal on the capacity to bring about institutional 

adjustments at all levels and among all actors. These adjustments must pave the way for a new way of policy 

making and decision making. However, to alter the rules of a game that in its essence is a multi-player game 

will require that all players are trained and kit out to play by the new rules. As soon as only one player hasn’t 

taken the necessary preparations for playing by the new rules, the other players will be forced to stick to the 

old game (or loose their spirit because they get the feeling the free riders reap the fruits of their strains). This 

interdependence makes coordination a key element in ensuring the successful transformation of the policy 

making and decision making process.44 One player can change its ways and workings, but if other parties fall 

behind and won't be able to catch up anymore, the whole operation might fail. 

   Describing the Commission, the European Parliament, the Council and national governments as ‘actors’ 

might suggest they are unitary entities, always acting in a coherent way. However, these institutions are each 

and everyone large and complex organizations, with many officials working for them. To coordinate the 

actions of their internal parts poses already a great challenge, let alone coordinating the interaction between 

the different institutions. Things become even more complicated when taking into account that Better 

                                                
39 cf. Schmitter 2004, p.49; Jachtenfuchs and Kohler-Koch 2004, p.101-105; Peterson 2004, p.117; Schout and Jordan 2007, p.3 
40 cf. Schout and Jordan 2007, p.3 (referring to Börzel 1998, p.260) A type of governance that applies extremely well to the EU, at least 

if one has to belief Peterson (2004, p.119): “With its own system of law and the capacity to impose its will on a polity of around 370 
million citizens (soon to be 470 million), the EU may seem enormously powerful. Yet, it is extraordinary weak in terms of resources, 
and relies heavily on assets and expertise located in national capitals or the private sector.” 

41 cf. Schout and Jordan 2007, p.3 
42 cf. Heritier 2001, p.3 (cited by Jachtenfuchs and Kohler-Koch 2004, p.109) 
43 cf. Schout and Jordan 2007, p.16-18 
44 cf. COM(2002) 278, p.18: Here the Commission emphasizes that ‘steps should be taken to break down the divisions between the 

Community and national levels by improving coordination and the exchange of information between the Commission and national 
authorities.’, see also for example COM(2007) 23, p.2 and p.11; MEMO/06/426, p.3 
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Regulation constitutes an example of a so-called horizontal policy, a policy exceeding the boundaries of one 

particular policy field or sector. 

   A problem typical for horizontal policies is how to ensure the commitment of all the actors involved? 

Horizontal policies differ from sectoral policies in the sense that their ‘subject matter’ or ‘policy objective’ 

hasn’t got the primary interest of most actors involved (although the success of the policy relies on the 

contribution of right these actors). With regard to Better Regulation, one can imagine that an official working 

at the agriculture department is not particularly keen to produce as little legislation as possible, if this is 

considered to be at odds with his interest in solving certain policy problems that require action from the side 

of the agriculture department (at least according to the official). This is not to say that the official doesn’t 

subscribe the benefits of Better Regulation policy, but he will loose his interest in promoting Better 

Regulation as soon as it starts to compromise his ability to fulfill his primary duties (i.e. agricultural policy). 

   Taking this into account, one can imagine how difficult it will be to alter institutional structures and day to 

day practices on behalf of the Better Regulation agenda. Seemingly any official is involved in the legislative 

process, thus to alter the entire European legislative process is to ensure the commitment of quite a lot of 

people - while knowing that apart from the political leaders nobody will be particularly committed to the job. 

It will require very keen adjustments of the rules and procedures to make sure everybody will be forced to 

alter its way of working. Other instances of carrying through horizontal policies at the European level have 

mostly failed, demanding too much of the institutions’ flexibility.45 
 

5. Methodology 

The objective of this paper will be to find out whether the Better Regulation agenda has succeeded so far in 

bringing about the desired ‘keen’ institutional adjustments among the different actors involved (i.e. the three 

EU institutions and the member states) in order to alter the European policy making and decision making 

process, knowing that most actors will probably face great difficulties in dealing with their own bureaucratic 

structures, let alone the coordination of the interaction between the institutions. 

   How to examine this complex matter? Taking the scope of this paper into account, it is obvious that it will 

be difficult to get a full picture of all the developments and changes that have taken place over the last years 

at all the different levels. Apart from that, it is usually difficult to get inside information on the most recent 

institutional adjustments that are carried through within an organization. The European institutions and 

national governments don't differ much from other organizations in that respect (their inclination to enhance 

transparency doesn't change that either). 

   Having said this, it should be clear that the ambition was nevertheless to gain as much insight as possible. 

(1) One part of the strategy of getting access to relevant information, has been the investigation of numerous 

policy documents dedicated to this issue. The Commission and the Dutch government (in this paper acting as 

the representative of the Member State level, see next section) have been particularly generous in this respect, 

which is another way of saying that documents issued by the Council and the European Parliament regarding 

this issue were harder to find. (2) On top of the examination of documents, there have been conducted 

interviews with important stakeholders. In total, a handful of officials has been interviewed. On the one hand, 

EU officials of which two worked for the Commission, one for the Council and one for the EP. As well as 

national officials involved in Better Regulation and EU policy coordination, of which three worked for the 

Ministry of Finance, one for the department for Economic Affairs, two for the Ministry for Social Affairs and 

Employment, while another worked for Actal, the independent Dutch advisory board on administrative 

burden reduction. All interviewees were selected on the basis of their expertise, some of them being high-

level officials directly involved in Better Regulation affairs, like a member of the Impact Assessment Board 

and a former member of the Mandelkern Group. (3) To complement the information, scholarly papers and 

evaluation studies have been examined as well. On the basis of this approach, it was possible to gain a fair 

picture of how things have developed over the last years. 
 

                                                
45 cf. Schout and Jordan 2006 
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6. Outline 

Chapter 2 will be an introductory chapter. It will comprise a brief discussion of the main policies that make 

up the European Better Regulation agenda. The agenda consists of a wide variety of policies, covering almost 

all the dimensions of the concept as discussed in paragraph 2. Furthermore, the chapter will contain a short 

history on the European debate on Better Regulation from the mid eighties up till now. It will not only show 

how the accent has shifted from one decade to another under the influence of wider political developments at 

the European level, it will also map the ambitions and expectations that have been attached to Better 

Regulation efforts over the years. The chapter will be concluded by examining the political commitment and 

political support for the current Better Regulation operation as expressed by the main actors involved (i.e. the 

Commission, the European Parliament and the Council, with the latter also representing individual member 

states). It will appear that all actors have always emphasized that pursuing the objective of Better Regulation 

will require a ‘joint’ effort. The question will be of course whether they have lived up to their promises so far 

in terms of adapting their working methods? 

   The next three chapters constitute the core of the analysis. In these chapters will be examined (a) how and to 

what extent the introduction of the impact assessment system has stimulated the main players to make 

institutional adjustments, and (b) how this newly created institutional reality might affect the process of policy 

making and decision making (if it hasn’t already led to certain changes in the day to day practice)? With each 

chapter the scope will be extended to eventually cover the whole multi-level governance system, but the 

analysis starts in Chapter 3 with the Commission. As the leader of the pack where it concerns Better 

Regulation policy, but also in its role as policy initiator, the introduction of the impact assessment system has 

had the most far-reaching effect on the institutional structures of the Commission. In the chapter will be 

examined how the Commission has tried to alter its own working methods since 2002. Although this was 

done under the heading of the Better Regulation agenda and the introduction of the impact assessment system, 

it seems to coincide with a more general process of professionalizing the Commission’s administration. 

   In Chapter 4, the scope of the analysis will be extended to the entire European level (or inter-institutional 

level). It will start with a discussion on the Commission’s ambivalence to extending the use of impact 

assessments beyond its own confinements. This ambivalence is rooted in the possible effects the impact 

assessment procedure might have on the legislative process and the way of making decisions. The second 

part of the chapter will turn the focus to the actual institutional adjustments that are made by the European 

Parliament and the Council due to the arrival of the impact assessment procedure, and to what changes this 

has led or might lead in the actual decision making practice. The last part of the chapter will address the 

debate between the three institutions on the inter-institutional coordination of the impact assessment 

procedure, in particular how to organize consistent quality, which is a precondition for the legitimacy of the 

system as a whole. 

   In Chapter 5, the scope will be extended to include the national level as well. By means of a case study of 

the Netherlands, it will be examined (1) how the interaction evolves between the European level and the 

national level where it concerns Better Regulation and (2) in what way the Better Regulation agenda has 

commanded institutional adjustments at the national level. 

   The Netherlands constitute an interesting case study, since the country has always been a forerunner in the 

field of Better Regulation efforts, up to this day. In the same year that the European agenda was launched, the 

Dutch government unfolded its national better regulation campaign. The European and Dutch approach have 

been rather different, though. Whereas the European agenda has adopted a comprehensive and integrating 

focus, the Dutch narrowed their efforts mainly to the reduction of administrative burdens. Knowing that the 

Netherlands have been a strong advocate of Better Regulation, it won’t be possible to attribute difficulties in 

terms of institutional adaptation and coordination to a lack of political commitment or to a limited interest in 

the matter. This will hopefully contribute to gaining insight in the mechanisms and conditions that influence 

institutional change in a multi-level governance system.  

   Finally, Chapter 6 will discuss the outcomes of the examination and dedicate some words to the current 

state of the Better Regulation operation and its prospects. The EU appears to be ‘caught in the act’ in a way 

with regard to the implementation of the European Better Regulation agenda.
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2 

 

 

Chapter         The Better Regulation Agenda: 

   its policies, its historical context and its political support 

 

 

 

1. Introduction 

Better Regulation has been on the top of the EU’s political agenda for the last couple of years. This chapter 

will provide a discussion on the context of this policy agenda. First of all, by expounding what policies 

actually make up the Better Regulation agenda. Second, the historical context will be elaborated. Where did 

the Better Regulation agenda ‘suddenly’ come from? It did not come out of the blue. There is quite a long 

history of earlier European ‘better regulation’ attempts, usually reflecting broader developments at the level 

of the EU. Third, the political support for the Better Regulation agenda will be discussed. Strong and 

enduring political commitment from all European actors - the Commission, the EP, the Council/member 

states – are a prerequisite if the Better Regulation agenda is to bring about real change (although political 

support alone won’t be sufficient to turn it into a success). 

 

2. The make up of the Better Regulation agenda 

Policy documents often refer to the Better Regulation agenda in a way presuming that it is fully clear what it 

actually stands for and refers to. That is not that straightforward, however. The Better Regulation agenda 

comprises a wide array of policies that are often very different in character and scope, covering almost all the 

different ‘dimensions’ of Better Regulation as discussed in Chapter 1, paragraph 2. Broadly, you could say, 

that one part of the policy agenda deals with improving existing legislation, another part with the preparing of 

new legislation, while a third part deals with the implementation of EU legislation. 
 

2.1 Existing legislation  

The Better Regulation agenda was launched in 2002 when the Commission presented its Action Plan on 

Simplifying and Improving the Regulatory Environment. The ‘simplifying’-part refers to a cluster of 

measures that deals with the large and complex body of existing legislation. “There is a constant need to 

update and simplify existing regulations.”46 
 

2.1.1 Simplification 

One way of doing this is by regrouping legal texts and their amendments (i.e. codification, consolidation and 

recasting) and by removing acts ‘that no longer have real effect, but which formally remain in force because 

they have not been expressly repealed’ (i.e. repeal).47 Besides these more technical measures, there are also 

simplification proposals that touch upon the substance of certain laws and argue that improvements can be 

made to them (for example because new technical applications allow for other provisions) (i.e. modification). 

The latter proposals obviously demand more political debate. What all measures have in common, though, is 

that they intend to reduce the volume of EU legislation, making it less burdensome, more readable and 

legally clear, thus making it more effective and accessible and easier to understand and comply with (and to 
                                                
46 Mandelkern Report 2001, p.ii. - The ‘complex body of existing legislation’ is estimated to comprise 20.000 acts and 80.000 pages, cf. 

SPEECH/05/541, p.3; IP/05/1189, p.2 
47 “Furthermore, to prevent obsolescence, the Commission will in future introduce, as appropriate, a review clause in all its legislative 

proposals. These will force the legislator to reconsider the law after a certain period of time...”, cf. MEMO/05/394, p.1 , see also 
COM(2006) 689, p.7 
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enforce). It has been also part of the simplification programme to make legislation literally more accessible 

through better use of advanced information services (the digital EUR-LEX database, for example).48 

   At the end of 2001, even before the launch of the Better Regulation agenda, the Prodi Commission already 

started a codification programme.49 However, the target to reduce the volume of the Community acquis by at 

least 25% before January 2005 was never achieved.50 The aim is now to finalise the codification exercise by 

the end of 2008.51    

   In February 2003, the Commission presented its first Rolling Simplification Programme, comprising 30 

simplification proposals.52 In October 2005, a new Rolling Programme was launched for the period 2005-

2008, with over 100 simplification proposals ‘to start with’.53 In the following year, a progress report was 

presented with 43 additional initiatives for the period 2006-2009,54 whereas with the publication of the 

Commission’s Legislative and Work Programme (CLWP) for 2008, 16 more simplification proposals were 

added.55 In 2009, an entirely new Rolling Simplification Programme will be presented. 
 

Inter-institutional coordination 

So far, the Commission has adopted 91 of these proposals, but 44 are still pending before the legislator. The 

involvement of the other EU institutions has been a continuous problem and frustration to the Commission: 

“Simplification proposals need to be given higher priority by the co-legislator.”56 The Commission has 

regularly called upon the other two institutions to alter their working methods in order to accelerate the 

adoption of the simplification proposals, also after the adoption of the Inter-Institutional Agreement on Better 

Lawmaking in 2003 in which commitments were made concerning this issue. “The support of the European 

Parliament and the Council is a sine qua non in this respect.”57 
 

2.1.2 Withdrawal of pending proposals 

Another pillar of the simplification programme is the screening and withdrawal of pending proposals. It 

concerns proposals that have been adopted by the Commission, but are pending before the Council and the 

European Parliament. The present Barroso Commission regularly makes a screening of such pending 

proposals ‘in the context of preparing work programmes in order to verify that the draft legislation on the 

table of the legislator is in line with its political priorities and to remove those which are not or those which 

are obsolete’. 78 proposals have been withdrawn since 2005, and 30 more are on the roll for 2008.58 

According to the Commission such an exercise contributes to the ‘political ownership and the overall 

coherence of the EU’s strategic political agenda’ and should therefore be carried out on a regular basis.59 

However, it doesn’t seem to be that new at all. At least from 1995 onwards, there have been carried out 

similar screenings several times (Appendix A, Figure 1). 
 

2.1.3 Use of alternatives to traditional legislation 

A third element of the simplification programme is to enhance the use of ‘alternatives’ to traditional 

legislative arrangements, particularly the use of soft law instruments, like co-regulation and standardization, 

because they are considered to be more cost-efficient. But also, for example, substituting Directives for 

Regulations. A Regulation is direct applicable, and ‘avoids the trap of the diverging interpretations in the 

                                                
48 cf. MEMO/05/394, p.1; Mandelkern Group 2001, p.ii, see also Commission website on Better Regulation 

(http://ec.europa.eu/governance/better_regulation/index_en.htm) 
49 cf. COM(2001) 645 
50 The succeeding Commission would conclude that the reduction target was not achieved ‘mainly because the codification programme 

has been delayed owing to translation bottlenecks in the new Member States’, cf. COM(2005) 97, p.14 (; COM(2002) 278, p.13-14) 
51 cf. COM(2006) 689, p.7; COM(2008) 33, p.9 
52 cf. COM(2003) 71 (and COM(2003) 623; COM(2004) 432) 
53 cf. COM(2005) 535, see also SEC(2007) 926. For the purpose, all kinds of stakeholders were ‘invited to provide the Commission with 

their input on how to improve the overall EU regulatory environment’, cf. MEMO/05/340, p.5 
54 cf. COM(2006) 690; MEMO/06/426, p.3 
55 cf. COM(2007) 640 
56 COM(2006) 689, p.5 
57 COM(2002) 278, p.14-15;  COM(2006) 689, p.5; COM(2008) 32, p.3 
58 cf. COM(2006) 689, p.8; COM(2008) 32, p.3 
59 cf. COM(2006) 689, p.8-9; COM(2005) 97, p.6 and p.14; COM(2005) 462 
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implementation phase in the Member States’. The information obligations related to EU legislation, for 

example, can vary considerably from one member state to another.60 Which brings us to the next 

simplification pillar. 
 

2.1.4 Administrative burden reduction 

Rather recently, another pillar has been erected: the reduction of administrative burdens61, for which the 

Commission has adopted a two-track strategy. Cutting down the administrative burdens imposed by already 

existing legislation, while on the other hand curtailing the creation of new administrative burdens due to new 

legislation (to be discussed further on, in paragraph 2.2).  

   In January 2007, the Commission presented its Action Programme for Reducing Administrative Burdens 

and in May 2007 the operation truly took off.62 The first step will be the measurement of the administrative 

costs (i.e. information obligations) imposed by certain selected bodies of European legislation that are 

considered to account for ‘the vast majority of the administrative costs on business’ (over 80%). Focusing on 

13 priority areas will allow to deliver ‘tangible, concrete results’ in the short run. At a later stage, the 

Commission may decide to extend the programme. The aim is to provide a stock taking by November 2008, 

but the Commission will not await the end of the measurement exercise before making reduction proposals. It 

has already identified ‘a series of fast track actions where significant benefits could be generated through 

relatively minor changes in the underlying legislation’. This so-called low hanging fruit could mount to a 

reduction of approximately 1.3 billion euro.63 

   The overall target of the programme will be to reduce administrative burdens on businesses arising from 

European legislation by 25% before the end of 2012. Administrative costs are ‘presently estimated to amount 

to 3,5 % of GDP in the EU’, which means that achieving the 25% reduction objective ‘could lead to an 

increase in the level of EU GDP of approximately 1.4 % or € 150 billion in the medium term’. The level of 

burdens prevailing at the end of 2004 will function as a baseline. “A common reduction target ensures 

political momentum and fosters responsibility at all levels. With targets, it becomes easier to monitor the 

whole process of administrative burden reductions. What gets measured gets done.”64  
 

External supervision 

To supervise and monitor all the activities, the Commission has installed a High Level Group of Independent 

Stakeholders on Administrative Burden composed of 15 members (appointed in a personal capacity) chaired 

by Edmund Stoiber. DG Enterprise provides the group with secretarial support. The group will issue opinions 

and give advice on the implementation of the Action Plan, whether at the Commission’s request or at its own 

initiative. On 17 January 2008, the group held its first meeting and in February it published its first opinion 

regarding fact track actions to reduce administrative burdens.65 
 

Multi-level coordination 

The Commission has stressed the success of the operation ‘depends to a great extent on active support and 

cooperation from Member States and the other EU institutions’.66 The other institutions have to give priority 

to the adoption of reduction proposals, while the Member States are encouraged to carry out their own 

                                                
60 cf. MEMO/05/394, p.5; COM(2006) 689, p.9 
61 Defining administrative burdens: "Most of the costs created by legislation relate to the investment (e.g. installation of safety 

equipment) needed to comply with the law. But there are other costs of an administrative nature, such as those incurred in meeting 
reporting requirements." A part of these administrative costs are not completely necessary and can thus be reduced. The latter are 
called administrative burdens, cf. COM(2006) 689, p.6 

62 The programme was already announced in 2005 (COM(2005) 97, p.6) and in 2006 (COM(2006) 689, p.3 and p.6). In this 'exploration' 
period, among other things, a pilot phase was initiated - from April to September 2005 - to develop a EU Standard Cost Method for 
measuring administrative costs (for the pilot see SEC(2005) 175, COM(2005) 518, SEC(2005) 1329, for the outcomes of the next 
stage see COM(2006) 691). 

63 COM(2007) 23, p.3-4 and p.11; SEC(2007) 926, p.[4] 
64 cf. COM(2007) 23, p.4 and p. 9-10, the estimate is based on Gelauff, G.M.M. and A.M. Lejour (2005) Five Lisbon highlights. The 

economic impact of reaching these targets. CPB Document 104, CPB, The Hague. It is interesting that the Mandelkern Group already 
touched upon the issue, including estimates of the economic impact on the GDP, cf. Mandelkern Report 2001, p.i 

65 cf. COM(2007)4063; High Level Group 2008; MEMO/07/471; COM(2008) 32, p.4 
66 cf. COM(2007) 23, p.2, see also p.11 
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reduction operations. The Commission as well as the Council would like to see Member States set 

comparable targets by October 2008 and complete their baseline measurements by March 2009 (using the 

specially developed common methodology). To support and coordinate the process the Commission has set 

up a High Level Group of National Experts on Better Regulation, while other groups of experts will serve as 

contact points for the specific priority areas. The Commission also intends ‘to exchange views on a regular 

basis with the existing SCM network’.67 The latter is a network in which a growing cluster of member states 

meets up to discuss issues related to administrative burden reduction. 
 

2.2 New legislation (and Impact Assessment) 

Arguably the most ambitious part of the Better Regulation agenda is the part aimed at the improvement of the 

policy making process and the production of new legislation. The introduction of a European impact 

assessment system has always been the flagship of this part of the Better Regulation agenda. 

   The objective is not only to ‘ensure high-quality new legislation’, but also ‘to improve the quality and 

coherence of the policy development process’ as such.68 To the Commission, this process-oriented part of the 

Better Regulation agenda has always been of particular interest, since the preparatory phase has often been 

criticized for lacking coherence, priority and thorough analysis (as will be discussed further in Chapter 3).69  
 

2.2.1 Assessing what? 

In June 2002, the Commission presented together with its Action Plan that launched the Better Regulation 

agenda, a communication on the introducing of a new ‘integrated’ impact assessment procedure.70 

   (1) One of the purposes of the impact assessment tool is to ‘make it easier to decide whether action should 

be taken at Community level’. The option of doing nothing always needs to be taken into account when 

conducting an impact assessment. In this respect, the impact assessment system may be considered as a 

sophisticated elaboration of the subsidiarity principle.71  

   (2) Impact assessment should also make it easier ‘to choose the most appropriate instrument or combination 

of instruments from the wide range of options available’. By assessing the impacts for different policy 

options and subsequently comparing them on the basis of these findings an educated choice for the most 

appropriate option can be made (and justified too).72  

   (3) Another important feature of the procedure, and arguably the most distinguishing, is its so-called 

integrated approach. By assessing possible impacts that cover both economic and social and environmental 

aspects in a balanced way, and by high-lighting the possible trade-offs between these dimensions, policy 

makers are expected to make a better informed decision.73  

   The choice for such an integrated approach has been prompted by two factors. First of all, the decision 

should be seen against the backdrop of previous endeavours in the field of impact assessment at the European 

level. Prior to the current integrated IA system, the Commission relied on a wide array of so-called single 

sector assessments. These un-integrated or partial tests were criticized for having ‘little effect on the quality 

of policy-making’ and for ‘looking only at certain sets of impacts’ making it ‘difficult to policy makers to 

assess trade-offs and compare different scenarios when deciding on a specific course of action’.74  

   The other reason for introducing an integrated system has been the Commission's inclination to promote ‘a 

more coherent implementation of the Sustainable Development Strategy’75, thereby responding to calls 

formulated during the Göteborg European Council in 2001.76 

                                                
67 cf. COM(2007) 23, p.8 
68 cf. COM(2002) 276, p.2 
69 cf. COM(2001) 428, p.1-2 and p.8; COM(2001) 130, p.3; Schön-Quinlivan 2006, p.19-20 
70 cf. COM(2002) 276 
71 cf. SEC(2005) 791, p.18; COM(2002) 276, p.2; COM(2002) 278, p.7; COM(2005) 97, p.4; COM(2001) 428, p.20; Mandelkern Report 

2001, p.i-v and p.13-19 
72 cf. COM(2002) 278, p.7; SEC(2005) 791, p.23-25 and p.39-44; Mandelkern Report 2001, p.i-v and p.13-19 
73 cf. COM(2005) 97, p.5 
74 cf. COM(2002) 276, p.3; COM(2005) 97, p.13 
75 cf. COM(2002) 276, p.2; SEC(2004) 1377, p.3; COM(2005) 97, p.5  
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   (4) Another important element of the impact assessment procedure and the Better Regulation agenda in 

general has been the intention to open up the policy making process and get more people and organizations 

involved (more systematically). Not only to make the legislative process more inclusive and transparent, but 

also to improve the quality, relevance, legitimacy and effectiveness of EU policies.77 Thus, when the 

Commission launched the Better Regulation agenda in June 2002, one of the first measures - not to say the 

first - was a proposal to establish minimum standards for consultation.78 A couple of months later, in 

December, the Commission also published guidelines on how to make use of external expertise during the 

policy making process.79 Now both these guidelines have become part of the regular Impact Assessment 

procedure. 
 

2.2.2 The IA procedure and its refinements 

When the IA system was first implemented at the start of 2003, the procedure still consisted of two stages. 

These stages were integrated into the Strategic Policy and Programming Cycle (more in Chapter 3). As part 

of the first stage, all the proposals that DGs intended to submit for inclusion in the Commission's Legislative 

and Work Programme (CLWP) needed to be subjected to a preliminary impact assessment (in principle 

before the end of February).80 On the basis of this preliminary impact assessment (‘a filtering exercise’), the 

Commission would then decide which proposals required an extended impact assessment, i.e. a ‘more in-

depth analysis of the potential impacts on the economy, on society and on the environment’, the second stage 

of the procedure. The extended impact assessment was to be completed at the latest before the start of the 

inter-service consultation stage that precedes the adoption of the proposal.81 

   The IA system was introduced ‘gradually’, which means that the first one to two years were to be regarded 

as an exploratory phase or transition period, in which some IAs would be ‘less complete’. “The full level of 

detail is expected only from 2004”, the Commission announced.82  

   As soon as April 2004 an Inter-Service Impact Assessment Working Group was set up ‘to examine the early 

experience and reflect on how further to refine the Impact Assessment method’. The most important 

adjustment concerned the abolition of the distinction between preliminary and extended impact assessments. 

From now on, the principle of proportionate analysis would be applied to determine the depth and scope of 

an impact assessment, while the preliminary IAs were replaced by Roadmaps. These Roadmaps were to be 

published together with the CLWP starting from 2005 and would outline those impact assessments the 

Commission planned for the year to come (in principle every major proposal featuring on the CLWP83). 

Moreover, the Roadmaps were expected to contribute to a better allocation of (sufficient) resources, while at 

the same time better informing other DGs and the general public about new proposals at already an early 

stage of preparation. To further enhance transparency, a special website was launched providing access to all 

the Commission’s impact assessment work.84 In May 2005, most of the proposed refinements were integrated 

into the new, revised Guidelines for Impact Assessment. In response to calls from the Council, these new 

Guidelines also accentuated the economic pillar more in terms of competitiveness. 85 The earlier guidelines, 

concerning the two-stage procedure, originated from September 2002.86 

   The most recent extension of the IA procedure has been the inclusion of the EU Standard Cost Model for 

assessing administrative costs. The assessment of Commission proposals on possible administrative costs 

                                                                                                                                              
76 Göteborg European Council 2001. Meeting in Göteborg, the Council stated the aim that ‘policy-makers must identify likely spill-over 

- good and bad - onto other policy areas and take them into account. Careful assessment of the full effects of a policy proposal must 
include estimates of its economic, environmental and social impacts inside and outside the EU’, as cited in COM(2005) 97, p.13  

77 cf. COM(2001) 428; SEC(2005) 791, p.9-10 
78 COM(2002) 277, soon followed by the actual laying down of the standards, cf. COM(2002) 704 
79 COM(2002) 713 
80 Except Green Papers and proposals which could be expected to have no major impacts. 
81 cf. COM(2002) 276, p.2-8 
82 COM(2002) 276, p.4 
83 More recently the Commission has announced to conduct also more 'voluntary' IAs, covering proposals not included in the CLWP, cf. 

Day 2007 (speech) 
84 cf. SEC(2004) 1377, p.6; COM(2005) 97, p.5 and p.14. 
85 cf. Competitiveness Council 2004, 12487/04, p.15; see also SEC(2004) 1377 
86 cf. SEC(2004) 1377; SEC(2007) 926, p.[2] 
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must ensure ‘that the benefits of the Commission's administrative burden reduction programme are not offset 

by introducing new information obligations’ (see Paragraph 2.1.4 of this chapter). For the purpose, the 

Guidelines for Impact Assessment got revised for the second time in March 2006.87 
 

2.2.3 Quality control 

As will appear when discussing the political support for the Better Regulation agenda in Paragraph 4, the 

Council and the EP have always called for an independent review body to monitor the impact assessment 

procedure. This in order to ensure that the impact assessments carried out by the Commission are of 

consistent high quality (i.e. to ensure the overall legitimacy of the system). 

   In an attempt to comply with these calls, the Commission announced in March 2005 to launch in 2006 a 

‘comprehensive independent external evaluation of the internal operational set-up, implementation and 

results of its impact assessment system’. This external evaluation of the impact assessment system was 

completed in spring 2007.88 Another important step in this respect has been the establishment of the Impact 

Assessment Board in November 2006. The Board functions independently under the authority of the 

Commission president and issues opinions on the quality of individual impact assessment reports (more on 

the IAB in Chapter 4, Paragraph 4).89 
 

Whether the Impact Assessment procedure has become ‘an integral part of the policy making prcess’ instead 

of a mere ‘bureaucratic add-on’, will be examined in more detail in the next chapter.90 
 

2.3 Implementation 

“High quality regulation forms a chain from the earliest stages of its preparation through to its 

implementation.”91 The third pillar of the European Better Regulation agenda has always dealt with the final 

stage of the legislative process, i.e. the implementation of EU legislation, and thus with the role of Member 

States - typically an area where the Commission doesn't have much grip. It marks the multi-level 

interdependence that is characteristic for the European Better Regulation agenda. 

   What the Commission has mainly done is calling upon the commitment and responsibility of Member 

States and urging them to undertake the necessary action.92 First of all, by reminding them over and over 

again to step up and improve the correct implementation and enforcement of EU legislation. “Efforts made 

by the Commission to simplify and improve the regulatory environment will not deliver the desired results 

unless European laws are applied correctly and effectively in the Member States.”93 Second, by urging 

Member States to refrain from gold plating. “One of the biggest concerns is the tendency of Member States 

when implementing Community directives to add new costly procedures or to make legislation more 

complex.”94 And third, by encouraging them to take actions similar to those at the European level in order to 

promote Better Regulation in their own sphere of competence. Thus, to set up their own impact assessment 

systems, their own consultation procedures and their own rolling simplification programmes, and more 

recently, to adopt their own administrative burden reduction programmes (while encouraging them ‘to aim 

for a scope of coverage for impact assessment which is similar to that of Commission integrated impact 

assessments’, thus calling for convergence).95 

   However, apart from these urgings, the only way in which the Commission can actively contribute to this 

process (and try to exert some influence) is by facilitating coordination, communication and the exchange of 

                                                
87 cf. SEC(2007) 926, actual Guidelines: SEC(2005) 791 
88 cf. TEP 2007 (the evaluation study); see also COM(2005) 97, p.6; SEC(2007) 926, p.[2]; Day 2007 
89 cf. COM(2006) 689, p.8 and p.11; SEC(2007) 926; Day 2007; TEP 2007, p.195 
90 cf. Mandelkern Report 2001, p.ii-iv and p.19-26 
91 Mandelkern Report 2001, p.8 
92 cf. COM(2001) 428, p.23-25; Mandelkern Report 2001; COM(2002) 278, p.4-5 and p.16-17; COM(2005) 97, p.3-4 and p.8 and p.12 
93 COM(2006) 689, p.8-9, see also COM(2001) 428, p.25 ("Late transposition, bad transposition and weak enforcement all contribute to 

the public impression of a Union which is not delivering."); COM(2002) 278, p.16-17; COM(2005) 97, p.3 and p.9; and also 
Mandelkern Report 2001, p.ii and v 

94 COM(2001) 428, p.23, see also COM(2005) 97, p.9 
95 COM(2005) 97, p.8 and also p.4. See also COM(2001) 428, p.23; COM(2006) 689, p.2, 5-6, 10; COM(2007) 23, p.7, p.10-11 and 

p.14; Mandelkern Report 2001 
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information. To name some initiatives: the setting up of a High-level Group of National Regulatory Experts, 

the integration of Better Regulation efforts into the national Lisbon programmes96, the SIGMA-project 

(facilitating Better Regulation in the New Member States), and SOLVIT (‘an alternative dispute solving 

mechanism’).97  

   Although most documents mention, besides these concrete measures, all kinds of other possibilities, plans 

and actions underway, it is difficult to get a sense of their true effect. For example, calls upon Member States 

that they should ‘rationalise their internal procedures by introducing mechanisms which ensure that their 

authorities which are responsible for transposing and applying directives are involved as early as possible in 

the legislative process’.98 The role of the Member States in promoting Better Regulation will be discussed in 

more detail in Chapter 5. 
 

Another element of this third pillar of the Better Regulation agenda is improving the evaluation of 

legislation.99 High-quality legislation does not only require the assessment of its possible impact on society 

before it is being implemented, but also an evaluation of the true impacts after it has been put in place. This 

will provide important feed back. Not only for adjusting the legislation at stake, but also to overcome the 

mistakes of the past when preparing future legislation. Several critics stress that so far this part of Better 

Regulation has been neglected too much and that this should be changed in the short term.100 
 

3. Historical context 

Better Regulation as a concern and therefore as a policy issue did not come ‘out of the blue’ at the start of the 

millennium. Already since the mid-eighties the European Union has attempted to improve its regulatory 

environment. However, most of these early Better Regulation efforts that were unfolded under the leadership 

of Jacques Delors and Jacques Santer were later criticized for lacking a systematic approach, therefore not 

achieving much.101 
 

3.1 The Delors period ('85-'94) 

It all starts with the launch of the internal market program in the mid-eighties. After some years of sluggish 

cooperation at the European level, it was the signing of the Single European Act in 1986 that propelled the 

European integration process once again, quite unexpectedly. With this act/Act the leaders of the different 

Member States committed themselves to the goal of establishing a single European market by the year 1992. 

Under the inspiring leadership of Jacques Delors, the enterprise would give head to a large legislative 

agenda.102 Around that same time, the first attempts were being made to simplify and improve the regulatory 

environment. Measures of this kind were considered to be necessary as ‘a prerequisite for the achievement of 

the EU-wide single market’. Mainly as a complement to the major deregulatory effect that the Internal 

Market programme brought about itself.103 
 

Furthermore, these first steps in the field of Better Regulation seem to have been prompted by the economic 

setback most Western European countries faced after decades of seemingly unrestrained growth and after 

having built up of a whole new society, the welfare state.104 For the first time after World War II, the limits to 

this never ending growth in welfare revealed itself. A tension became apparent between, on the one hand, 

economic growth bringing prosperity to the majority of the population and, on the other hand, ever more 

regulation to secure the welfare of almost everybody - not only the lucky - by checking all kinds of risks. The 

                                                
96 cf. for example COM(2006) 30, PART I & PART II (Country chapters) 
97 cf. COM(2005) 97, p.8-12 and p.16; COM(2006) 689, p.9-10, see also COM(2002) 278, p.18 
98 cf. COM(2002) 278, p.16-17 
99 cf. e.g. SEC(2007) 213; Commission 2004 
100 cf. e.g. Renda 2006 
101 cf. Radaelli 2007, p.192 
102 cf. Dinan 2005, p.97-106 
103 cf. Mandelkern Report 2001, p.7; Molitor Report 1995, p.1; SEC(92) 1867, p.10 
104 The single market operation seems to have been a reaction to this economic setback itself as well, cf. Dinan 2005 



 28 

government's ever growing interference began to act as a restrain for further economic development. And 

without economic growth, there wouldn’t be means to support the welfare of everybody either.105  

   Of course these developments encouraged individual Member States, like the Netherlands, to take 

measures106, but it was a problem acknowledged by the Commission as well.107 
 

3.1.1 Early endeavours: simplification and impact assessment 

These developments explain why most early Better Regulation measures had a particular focus on ‘issues 

that could ease the burden of business’, as appears for example from a Commission report published in 

1992108, based on a Council Decision dating from July 1989 on ‘the improvement of the business 

environment’109. The document deals with administrative simplification work which was then understood as 

‘the removal of undue administrative, financial and legal constraints which check the development and 

creation of enterprises, and in particular SMEs’. It concerned more than only the consolidation and 

codification of existing legislation.110 Administrative simplification work concerned also the need for more 

comprehensive consultation procedures to improve the decision making process in terms of transparency and 

active participation. Furthermore, it comprised issues like ‘the use of flexible rules and codes of good 

practice instead of prescription’, ‘the reduction of forms’, and ‘increased awareness of cost benefit 

analysis’.111 Each and every topic constitutes an issue that still makes up the European Better Regulation 

agenda up to this day. Also the then envisaged objective – ‘to create and maintain an environment in which 

enterprise can innovate efficiently and competitively with the minimum of bureaucracy or red-tape’112 - can 

easily be copy-pasted to a more recent Commission document, in which the link between the Lisbon agenda 

and Better Regulation is emphasized. 
 

The EU’s first experimenting with impact assessments had a distinct economic imprint as well. In 1986, the 

Commission introduced the so-called Business Impact Assessment (BIA). “If a proposal was found to exert a 

substantial impact on compliance costs, the sponsoring administration was required to draft a fiche 

d'impact.”113 The procedure was soon to be criticized, though. First of all, because of its rather limited scope. 

It concerned only a small number of proposals, while addressing only a minimal part of the costs faced by 

European firms, thereby lacking ‘a specific emphasis on social welfare as a whole’. Besides that, it was 

carried out only ‘after the Commission had identified the preferred option in its yearly regulatory agenda’. 

And to finish it off, there was also a lack of capacity and training to support the procedure.114  

   Renda has argued that as an attempt to compensate for this one-sided focus, several initiatives and projects 

were added and integrated, in the end leading to an ‘overly confused scenario for EU impact assessment - 

exactly the regulatory creep the impact assessment was supposed to counter’. At least for a part, this was due 

to the many sectoral impact assessments that were introduced over the years, all coving another type of 

impact. Thus, when the Commission finally decided to introduce a new impact assessment system in 2002, it 

was inclined ‘to integrate and replace all previous single-sector assessments’, since an ‘un-integrated 

analyses had been found to have little effect on the quality of policy-making’.115 
 

 

                                                
105 cf. Van Gestel and Hertogh 2006, p.28-29; De Swaan 1989, p.233-234;  
106 cf. SEC(92) 1867, p.13-33; regarding Dutch efforts: Van Gestel and Hertogh 2006, p.30; Eijlander e.a. 1996, p.3 and p.8 
107 SEC(92) 1867, p.9: “Economic prosperity has led to a greater awareness and to a greater willingness to take steps to continue to 

improve the quality of life. This has meant regulations in all spheres of life (…). While these controls or regulations impact on the 
population as a whole their immediate effect is often felt first by business and has implications for their competitiveness and 
ultimately their survival. This of course affects jobs and our ability to sustain the increased standard of living we are striving for.” 

108 SEC(92) 1867 
109 89/490/EEC, dated 28 July 1989 
110 Consolidation can be considered as an important part of early Better Regulation efforts, see for example COM(93) 361, p.1 for a brief 

overview. 
111 cf. SEC(92) 1867, p.6-7 and p.11 
112 cf. SEC(92) 1867, p.7 
113 Renda 2006, p.45 
114 cf. Renda 2006, p.43-48 
115 cf. COM(2002) 276, p.3; COM(2002) 278, p.6-7; COM(2005) 97, p.13, see also COM(2001) 130, p.17 
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3.1.2 The subsidiarity principle 

An important step in the development of the early Better Regulation discussion is the Maastricht Treaty of 

1992 (ratified in 1993). With this treaty the principle of subsidiarity was introduced into the European 

decision making process, together with the principle of proportionality. The subsidiarity principle was 

needed to prevent the Commission from being too ambitious and to temper its drive. Or to quote the 

Commission: “The practical effect of the Maastricht Treaty is to require the Community to demonstrate that 

there is a need for each new initiative. (…) Community competence is not the rule but rather an exception to 

national competence.”116 Probably, it can be best explained as a reaction from the Member States to the years 

preceding 1992. After a revival of activity at the European level under Delors due to the single market 

programme, there seems to have developed some kind of EU fatigue among national governments117, which 

led to a political climate that left no room to great ideas about new ways leading to European integration.118 

The Zeitgeist may only have strengthened this conviction. From a liberal perspective, governments were 

expected to retreat in favor of the free market. Also within some of the Member States, like the Netherlands 

and the UK, the promotion of free market competition was given high priority, resulting for example in the 

liberalization of state-owned public utilities.119 

   With regard to Better Regulation, the subsidiarity and proportionality provisions led the Commission to 

three kinds of action. First of all, to review existing legislation in search of examples of ‘over-regulation and 

the incorrect application of the principle of proportionality at Community or national level’. Second, to 

withdraw and revise pending proposals. Third, and most important, it forced the Commission ‘to provide 

detailed justification for all new legislative proposals’. After one year, the Commission concluded that 

‘detailed examination of the subsidiarity principle has already led to a reduction in the number of proposals 

put forward by the Commission in 1993 compared with previous years’.120 
 

3.1.3 Edinburgh and the Molitor Group 

The Edinburgh Council of December 1992 is noteworthy for having laid down the requirement that from now 

on the Commission had to report to the Council, each year, on the application of the principles of subsidiarity 

an proportionality. From 1995, the scope of this annual report would be extended to cover all measures taken 

in the field of consolidation and simplification as well, rephrasing the title into Better Lawmaking Report. 

When the Better Regulation agenda was launched in 2002, the report also became the annual platform for 

reporting on all the Commission's actions regarding Better Regulation.121      

   The Edinburgh Council also gave new impetus to simplification measures at the European level. Soon after 

the summit, the Commission would issue a White Paper in which ‘regulatory and administrative 

simplification was recognized as an integral part of the comprehensive strategy for growth, competitiveness 

and employment’.122 In September 1994, this would lead to the setting up of the so-called Molitor Group with 

the task ‘to assess the impact of Community and national legislation on employment and competitiveness 

with a view to finding ways of reducing and simplifying such legislation’.123 

   In the analysis of the Molitor Group, Better Regulation efforts were still considered mainly as a 

complement and safeguard to the blessings of the common European market, which introduced a major 

deregulatory effect ‘by its very nature’.124 According to the Molitor Group the EU needed a comprehensive 

                                                
116 COM(93) 545, p.1-2; see also Cini 2000, p.8-9 
117 cf. Cini 2000, p.8 
118 cf. Peterson 1999; Dinan 2005, p.211 
119 cf. Renda 2006, p.105; Molitor Report 1995, p.1; Van Gestel and Hertogh 2006, p.30 
120 COM(93) 545, p.3-4. This was followed by a subtle remark concerning the double-heartedness of Member States. “In addition, the 

Commission, as recorded in the conclusions of the Edinburgh Council, has declined to accept requests made by the Council at 
informal meetings that it should make proposals for directives.” 

121 cf. CSE(96) 7, p.1; Mandelkern Report 2001; Radaelli 2007, p.192 
122 cf. Molitor Report 1995, p.1 
123 cf. Molitor Report 1995, front 
124 cf. Molitor Report 1995, p.1; see also SEC(92) 1867, p.10: “The Internal Market programme presents a great opportunity (…). By 

replacing twelve different sets of regulations with one, and introducing the concept of mutual recognition of rules and authorisations 
the Internal Market Programme has by its very nature introduced a major deregulatory effect.” 
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action programme to prevent the potential aggravation of burdens imposed on European businesses and to 

keep up with other industrial countries, all in order to preclude ‘reduced competitiveness, slower economic 

growth and higher levels of unemployment’.125 

   “Piecemeal reviews and incremental changes will not suffice. We need a wholesale change in the policy 

culture”, the Molitor Group concluded.126 However, the package of measures the Molitor Group actually 

proposed did not differ significantly from earlier initiatives. The group suggested to make more use of 

alternatives to regulation, advised to pay more attention to ex ante impact assessments and ex post 

evaluations, proposed the better use of consultation and expertise in order to enhance the transparency of the 

legislative process, and urged the Commission to enhance its consolidation efforts.127 What marked the 

Molitor-proposals and most other earlier initiatives is the fact that the only thing that is being phrased is what 

kind of changes are needed. What is lacking however is how these changes should be realized. 

   The Commission doesn't seem to have been completely satisfied with the Molitor Report either. It had 

expected the Molitor Group to advice on a methodology for impact assessment concerning competitiveness 

and employment, and characterizes certain proposals as being ‘rather radical and debatable’ therefore 

demanding more ‘convincing analysis and evidence’. Besides that, the Commission appears to have been a 

little frustrated about the fact that the Molitor Group did not pay enough attention to the responsibility of 

Member States themselves with regard to Better Regulation. After all, ‘most problems of overregulation 

identified by business derive from national legislation’. Thus, ‘to be effective, any action at EC level to 

improve the regulatory framework needs to be backed by similar efforts at Member States level’.128 

   The Commission’s response to the Molitor Report is also interesting for another reason. It is probably the 

first time that the term Better Regulation appears in an official EU document: “The Molitor Group’s report 

seeks to draw the distinction between “simplification” and “deregulation” in the regulatory process. Although 

sharing some sympathy for the general aim of deregulation, the Molitor Group stopped well short of 

recommending the bare cancellation of existing legislations. Such a policy would indeed not be the most 

effective or constructive way to achieve a better regulatory and administrative environment, which has to 

address all aspects of the public interest. What the EU needs is a legislation that is understandable, user 

friendly, consistent, and which provides least costs solutions for business, citizens and administrations while 

ensuring high standards in protecting health and safety, consumers and environment. To be less controversial, 

this process could be better described as “better regulation”.”129 
 

3.2 Santer's reform attempts ('95-'99) 

Under the Santer Commission one can observe that a new focus on Better Regulation issues arises. For the 

first time, there is an explicit interest in the functioning of the Commission's administration and the necessity 

to reform its working methods in order to make the administration more efficient and transparent.130 “This 

was something that the Delors Commission had failed to prioritize.”131 Jacques Santer realized, though, that 

the European political scene had changed. Faced by a discontented public opinion, ‘politicians in the Member 

States suddenly realized that Europe could lose them votes’. This forced Santer to keep its policy agenda 

rather ‘low profile’, which was reflected by the much cited parole of the Santer Commission: doing less but 

doing it better.132 “Santer chose to re-centre the Commission's focus inwards after a decade spent looking 

outwardly.”133 
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3.2.1 Doing less, but doing it better 

Doing less but doing it better implied that the Commission would try to act in a more focused manner, better 

targeting its initiatives, thereby concentrating on political priorities. In 1998 already, the Commission 

claimed that it was indeed ‘producing fewer proposals overall and proposals for new legislation in particular’, 

due to its strict application of the principles of subsidiarity and proportionality. Numbers dropped from 

almost 800 in 1990 to around 550 in 1997, and with regard to new proposals from around 60 in 1990 to less 

than 10 in 1997. However, the completion of the major programme of legislation for the internal market a 

few years earlier helped a great deal to be able to show such figures. “[B]ut the Commission’s resolve to be 

more selective in proposing new legislation is manifested in the trend.”134  

   Besides legislating less, the Commission wanted to act better by improving its consultation procedures, 

simplifying its legislation, improving the accessibility of legislation, the better use of framework directives 

instead of detailed legislation, and more attention for alternatives to regulation.135 

   Of another kind was the adoption of Declaration 39 at the Intergovernmental Conference in Amsterdam in 

1997, ‘setting out the principles for good regulation to be respected at European level’. It led to an Inter-

Institutional Agreement in December 1998 in which common guidelines were laid down for the quality of 

drafting Community legislation. As part of the agreements, the Commission reorganized its internal 

procedure to involve the Legal Service at an earlier stage of the drafting process, and to offer better training 

and guidance in the drafting of legislation.136 
 

3.2.2 Changing the Commission 

At the start of the nineties, the organisational structure of the Commission still looked quite the same as it did 

in 1958, with the establishment of the EEG of only six Member States. In 1995, the Santer Commission 

‘initiated a process which was intended to lead to the reform of the European Commission’ with one of its 

key objectives being ‘the improvement of the budgetary and administrative culture of the Commission’.137 

The reform ambitions were translated into a three-phase process. SEM 2000 (Sound and Efficient Financial 

Management) made up the first phase and intended to improve the Commission's internal financial 

management procedures. The second phase, MAP 2000 was aimed at the modernization of the administration 

and personnel policy, while the third phase, termed Designing the Commission of Tomorrow or DECODE, 

was of a more general nature. It envisaged ‘a thorough re-evaluation of the Commission’s executive and 

management functions and a change in its administrative culture’ in order to allow the Commission to handle 

‘a high level of integration’ in the future to come.138  

   What is interesting is that the simplification work of the Commission (i.e. Better Regulation) was 

integrated into the reform agenda as well, now thought to be supportive to the fighting of fraud, ‘as such 

irregularities are easier to conceal when procedures are opaque’.139 
 

3.2.3 Continuity: the economic approach 

Although slowly a good governance-perspective was developing, it did not immediately affect the EU's 

Better Regulation activities. The improvement of the business environment and promoting economic growth 

and employment were still an important Leitmotiv to unfold simplification initiatives. 

   At the start of 1998, the Commission set up a European Business Test Panel in order to improve the impact 

assessment criteria for its proposals. The purpose was to make it possible ‘to assess the cost and 

administrative consequences for businesses, in particular small businesses, of new legislation proposed.’140 

One year earlier, in response to a mandate from the Amsterdam European Council in 1997, the Commission 

had set up the Business Environment Simplification Task Force (BEST) with the task to ‘identify the factors 
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acting as a legislative or administrative brake on small businesses’.141 However, one of the most prominent 

Better Regulation initiatives of the Santer Commission was the SLIM project. 

   The Commission launched the pilot-project Simpler Legislation for the Internal Market (SLIM) in Mai 

1996 as ‘a new phase in the efforts of the Commission to simplify and improve legislation’.142 It was soon to 

be praised for its innovative new working method, ‘bringing together, in small Teams, four or five experts 

from national administrations and an equal number of representatives of the users of the legislation’. Each 

SLIM Team was ‘chaired by a Chairman personally nominated by the Commissioner responsible for the 

legislation in each of the four sectors that had been chosen for the first phase of the exercise’. The small sized 

groups were found to facilitate ‘an informal working atmosphere and a frank exchange of views’, which 

enabled ‘ideas to be discussed in a more open way than would have been possible in a more formal setting’. 

The four teams each met between three and five times over a period of three months.143 

   The first phase of the SLIM project was soon considered to be a success. “Successive European Councils 

and Internal Market Council meetings have both encouraged and recommended the extension of SLIM in 

1997 and 1998. The European Parliament has also manifested strong support.”144 The project was extended 

with a second phase in May 1997 and a third in March 1998, altogether leading to the creation of seven more 

SLIM Teams, each concerned with the legislation of a specific sector. But after every phase the Commission 

was forced to emphasize that ‘the SLIM proposals still need to be adopted by Parliament and the Council: in 

this connection recent experience has shown that the desire to simplify, repeatedly expressed by European 

Ministers, is sometimes at odds with their attitude to simplification proposals on the table’.145 
 

3.2.4 The resignation of the Santer Commission 

The story of the Santer Commission seems to contain some dramatic irony. We all know that it eventually 

was the Santer Commission itself to fall victim to its worries about the poor functioning of the Commission's 

administration. While in June 1998 still being praised by the Council for its efforts to improve efficiency and 

management, the Santer Commission had to face not long after, in January 1999, severe criticism from the 

European Parliament. To avert a vote of censure by the EP, Santer had ‘to go along with an independent 

inquiry which was to investigate allegations of fraud, mismanagement and nepotism within the 

Commission’.146  

   Although the inquiry by a Committee of Independent Experts would not detect fraudulent activities by the 

Commissioners themselves, ‘a number of general and pervasive weaknesses in the management, organization 

and administrative culture of the Commission were highlighted’. Among other things, a lack of openness and 

transparency in the Commission’s internal decision-making procedures, and the incapacity to think through 

the implications of policy before it is proposed. The biting report eventually led to the resignation of the 

Santer Commission. To the personal frustration of Jacques Santer, ‘the image presented through the media 

was not only of a Commission riven with fraud, nepotism and corruption, but also of a Commission which 

had understood the problems, had done nothing to resolve them, and when confronted with evidence denied 

their extent or any responsibility for them’.147 
 

3.3 Prodi's 'administrative burden' ('99-'04) 

Romano Prodi, Santer's successor, shall not have needed much time to think about what to place at the top of 

his priority list. The resignation of the complete Santer Commission raised the stakes of Commission reform 

‘enormously’ and prompted Prodi to demonstrate a strong commitment to improving the EU's governance. 
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144 COM(1999) 88, p.2, see also COM(97) 618, p.3 
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“Parliamentary and media pressure on the new President had raised both popular expectations and the 

visibility of the issue.”148 

   What distinguished Prodi's endeavour from Santer's was the fact that reform no longer had a mainly inward 

looking focus. Regaining the public's confidence had now become the most important objective. And it not 

only concerned the Commission, the credibility and legitimacy of the whole EU was at stake. So, the pressing 

question became how to improve the entire EU's governance system. This also had its effect on the EU's 

Better Regulation efforts. Economic motives, like improving competitiveness and reducing burdens on 

businesses, were pushed into the background, while good governance-considerations moved to the 

foreground as important boosters of Better Regulation measures.  

   The document that epitomizes this new focus maybe best is the White Paper on European Governance that 

was published in July 2001. The White Paper observed that ‘many Europeans feel alienated from the Union's 

work’ and ‘no longer trust the complex system to deliver what they want’. This legitimacy problem could 

only be tackled by making sure that the EU would better be able to deliver on the public's expectations in the 

future, being more responsive and more effective. “A better use of powers should connect the EU more 

closely to its citizens and lead to more effective policies.”149 

   The setting up of the Mandelkern Group in December 2000 was also important in this respect. The Group's 

mandate was to present by 2001 a comprehensive overall approach to improve the quality of regulation within 

the EU. Not only could such an approach make a significant contribution to increasing the EU’s competitiveness 

and to the welfare of its citizens, ‘improving the quality of regulation is also part of the widespread movement to 

improve governance as it enhances the credibility of the latter’.150 What made the Mandelkern Report rather 

innovative was the explicit emphasis on the need for appropriate organizational structures to ‘co-ordinate, 

support and monitor’ the Better Regulation programme and to promote a change of culture. 

   Together with the White Paper, the Mandelkern Report would provide a blueprint for the Commission's 

Action Plan that would launch the Better Regulation agenda a couple of months later, in June 2002. By that 

time, the focus had shifted from mere simplification and deregulatory measures to improving the quality of 

legislation and the legislative process. Impact assessment started to dominate the Better Regulation efforts. 

“The old compliance cost assessment turned gradually into a more comprehensive appraisal of proposed 

legislation, based on the analysis of a wide range of benefits and costs affecting different stakeholders - not 

just the business community, but also citizens, civil society organizations and public administration.”151 
 

3.4 Barroso (2004 and on) 

What distinguishes the Better Regulation agenda from most earlier initiatives is probably its comprehensive 

and systematic approach (as opposed to the more ad hoc measures of the nineties). From now on, a wide array 

of measures was to be presented as a distinct policy with distinct objectives. It implied that officials had now 

clear tasks to work on.152 The results were significant changes in institutional structures, particularly within 

the Commission and particularly in relation to impact assessment (as will be discussed in the next chapter). 

   With the Barroso Commission coming to office, the Better Regulation would remain on the top of the EU's 

political agenda. However, the primary focus would be re-directed again from governance to economic 

growth.153 When the Commission presented in March 2005 a communication on its Better Regulation policy, 

it particularly emphasized the link with the renewed Lisbon Strategy agenda. The Commission believed ‘that 

the assessment of economic impacts must be strengthened so as to contribute to the objectives of the renewed 

Lisbon Strategy’. It also announced to explore the possibilities of reducing administrative burdens in a more 

systematic way.154 This in reaction to the great interest some of the Member States appeared to display with 
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regard to this particular issue (Paragraph 4.2.2).155 In 2007, the exploratory work would eventually lead to a 

full-scale reduction operation (Paragraph 2.1.4). 

 

4. Political support 
So far, we have explored the policies that make up the Better Regulation agenda and the historical context of 

Better Regulation as a policy issue. In this section the political context will be examined. Although the main 

argument of this paper will be that institutional change and multi-level co-ordination are conditions without 

which the Better Regulation operation won't succeed, it should be clear that strong political commitment and 

sustained political support are a prerequisite for success as well. While maybe not a sufficient condition, 

political support is certainly to be considered a necessary condition. All thee European institutions will be 

discussed separately, as will be their ‘joint’ political support for the Better Regulation agenda. 
 

4.1 The Commission 

The Commission has always been the main driver of the Better Regulation agenda. Doing most of the day to 

day work. However, its support has been rather ambivalent too. 
 

4.1.1 Advocating Better Regulation 

At the start of the millennium, the Commission welcomed the Better Regulation agenda as a useful 

instrument for reorganizing its internal structures and professionalizing its working methods. For a large part 

as a response to the legitimacy crisis of 1999, when the Santer Commission had to resign due to the 

conclusions of a Report of Wise Men that diagnosed severe weaknesses in the Commission's administrative 

culture and organization (Although it had already been an issue under Santer as well).  

   Regaining credibility was such a pressing issue for the Commission that it guaranteed strong support for the 

Better Regulation agenda during the first years of the operation. However, it seems as though the Commission's 

commitment got an extra dimension along the way. Besides restoring its legitimacy, it became part of the 

Commission's most important policy strategy, the Lisbon agenda. For the Barroso Commission in particular, as 

appears from a speech held by Vice-President Verheugen: “Better Regulation is also an important component 

in the EU's initiative for growth and employment. The Barroso Commission has made increased growth and 

employment the top priority in its work. It has revised the Lisbon Strategy for growth and employment 

accordingly and stressed the policy areas that can make a decisive contribution to strengthening growth and 

creating jobs. Better Regulation is one of those areas, and I know from my innumerable talks with 

representatives of European industry that for some it is the most important one of all.”156 

   In the light of achieving the Lisbon objectives, the reduction of administrative burden has started to play an 

increasingly prominent role over the last couple of years. The Commission's commitment regarding this issue 

(‘an unprecedented drive to cut administrative burdens’) can probably best explained from the fact that 

Member States display great interest in this topic. The Commission, aware of the fact that the success of the 

Better Regulation agenda largely depends on the cooperation of the Member States, has taken this into 

account and integrated these national interests in the European approach to Better Regulation.157 

   Finally, there is also the fact that the integrated nature of the impact assessment system (taking economic, 

social as well as environmental impacts into account), allows the Commission to push ahead the EU's 

sustainable development strategy. This might become a more important foundation for political support now 

the interest in climate change and European action in this field has mounted. 
 

As regards the commitment of individual commissioners, the President of the European Commission, Jose 

Manual Barroso, has stated on many occasions that ‘the Commission is firmly committed to producing better 
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legislation’.158 Günter Verheugen, though, seems to be the real disciple and dedicated promoter of Better 

Regulation within the Commission. “Within the Commission, I have been given special responsibility for Better 

Regulation issues and I can assure you that increasing the quality and political ownership of new regulations 

and improving the existing regulatory framework remains at the top of my political agenda”, Verheugen said in 

a foreword to an academic evaluation report on the Commission's impact assessment system.159 
 

4.1.2 Ambivalence 

The Commission has been cautious too concerning Better Regulation. Particularly regarding measures 

dealing with simplification and deregulation, the Commission's support has been conditional. Cutting red 

tape at the European level under the banner of Better Regulation is not to be seized by Member States as a 

way to regain national autonomy. This has been a fear of the Commission as long as there have been made 

efforts to reduce regulatory burdens imposed on businesses and citizens.160  

   What also has been a constant worry to the Commission, has been the commitment of the other European 

players involved in pushing ahead the Better Regulation agenda. For the adoption of much simplification 

proposals and other measures, the Commission is at the mercy of the legislative prerogatives of the Council 

and the Parliament. Sometimes, this has caused the Commission considerable frustration: ‘the desire to 

simplify, repeatedly expressed by European Ministers, is sometimes at odds with their attitude to 

simplification proposals on the table’.161 The Commission's frustration is also directed at the tendency of the 

other two institutions to make ‘last minute’ agreements that compromise the quality of legislation.162 It may 

have been one of the reasons for urging the Council and the Parliament to step up their work in the field of 

impact assessment.163 With regard to the Member States, the Commission has been mainly worried about the 

implementation of EU legislation and the set up of national Better Regulation agenda's. 
 

4.2 The Council 

Although overall, the Commission has showed strong commitment to Better Regulation, the drive and 

instigation to develop new initiatives in this field often seem to have originated from the Council. In 

particular with regard to measures that promote the conditions for economic progress, like cutting red tape 

and administrative burdens. It have often been individual countries taking the lead in prioritizing certain 

Better Regulation issues. 
 

4.2.1 Early manifestations of political support 

In the eighties, the Council still mainly voiced the Member States' call for easing the regulatory burden 

imposed on (ailing) businesses by EU legislation.164 From 1992 on, similar calls for cutting red tape and 

refraining from new legislation were no longer only inspired by economic deliberations. The whole single 

market operation had led to a kind of EU fatigue. Radaelli mentions that during the Edinburgh Summit of 

December 1992 the Council ‘expressed concerns about the quality of legislation and the tide of rules coming 

from Brussels’. For this reason the Council put a strong interest in the strict application of the newly 

introduced subsidiarity principle. During the rest of the nineties, simplification would remain the primary 

focus of the Council.165 

   Between 2000 and 2002, the European Council played an important role in laying down the foundations for 

the current Better Regulation agenda. Calls from the Lisbon Council in March 2000 for a comprehensive 

strategy to improve the quality of the regulatory environment led to the publication of the Mandelkern 
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Report, which in turn provided an important blueprint for the Commission's Action Plan that launched the 

Better Regulation agenda. The Council upheld the political momentum by confirming on several successive 

summits the importance of a comprehensive better regulation strategy, at both national and Community level 

(Stockholm in March 2001, Laeken in December 2001 and Barcelona in March 2002).166 

   The Council Meeting in Göteborg in June 2001 has been noteworthy for integrating environmental 

considerations into the Union's Better Regulation efforts as part of its sustainability strategy. This new 

‘sustainable’ approach to policy making was ‘based on the principle that the economic, social and 

environmental effects of all policies should be examined in a coordinated way and taken into account in 

decision-making’, what was subsequently done by introducing an integrated impact assessment system.167 
 

4.2.2 The role of individual Member States 

A next important stage was the period between 2004 and 2005. In this period a group of Member States, 

including the Netherlands, attempted to reinvigorate the regulatory reform at the European level once again, 

focusing on measures to promote economic development. 

   In January 2004, the Irish, Dutch, Luxembourg and British Presidencies presented a joint initiative for the 

purpose.168 Followed on 7 December 2004 by another joint statement, this time joined by the Austrian and 

Finnish Presidencies169, and again on 6 December 2005 by a joint discussion paper from the UK, Austrian 

and Finnish Presidencies.170 In all documents, the Member States ‘set out shared plans to place regulatory 

reform at the heart of their consecutive EU Presidencies’. 

   Their main ambitions were to enhance the quality of the impact assessment system, to place more 

emphasize on the competitiveness dimension of IAs, and to promote the use of impact assessments 

throughout the decision making process (thus also within the Council itself). What they deemed particularly 

necessary were measures to improve the IA procedure's external quality control, supervision and 

coordination. For the impact assessment procedure ‘to work effectively, and for there to be a high degree of 

external credibility in the policy-making process, there must be a clear accountability for the quality of this 

assessment’.171 The three joint statements were also a call for joint European efforts in the field of 

administrative burden reduction, including quantitative objectives. An issue that is said to have been of 

particular interest to the Netherlands. Tackling the burden of administrative costs on business was considered 

to be ‘a key element of the shared agenda’.172 
 

Soon the joint statements begun to bear fruits. During subsequent sectoral Council meetings and EU 

summits, the ambitions of the six member states were welcomed.173 And this in turn encouraged the 

Commission to explore measures and initiatives in the proposed directions (revising the Impact Assessment 

Guidelines in May 2005 in favour of competitiveness; the launch of a pilot in administrative burden 

reduction; and later also the announcement of an independent evaluation study of the Commission's IA 

system; and eventually also the establishment of the Impact Assessment Board). 

   The joint statements are also interesting for shifting the power balance within the Council a little. Whereas 

the Competitiveness Council used to be the primary platform for discussing the latest developments 

concerning Better Regulation174, the more prestigious ECOFIN Council seems to have claimed a voice as 

well in the debate after the first joint statement (which was drafted by the Finance Ministers of the four 

countries involved). In a way, this reflects of course the importance many Member States attributed to the 

Better Regulation agenda. 
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4.2.3 Since 2006 

Despite the fact that six consecutive countries were willing to prioritize Better Regulation during their 

Presidency, and committed themselves to promoting the use of impact assessments, it seems as though it 

proved rather difficult to enhance their use within the Council.175 Only by the time of the Austrian Presidency 

in the first half of 2006, the first real progress seems to have been made with the adoption of guidelines on 

the use of Commission IAs during Council Working Group meetings.176  

   As regards the issue of quality control and the overall legitimacy of the Impact Assessment procedure, the 

Council said to consider the establishment of the Impact Assessment Board as a contribution to the quality of 

impact assessments. However, the Council has also stressed that on the basis of the 2008 review of the IAB's 

functioning, it wishes to consider ‘whether further action for improving impact assessment is needed, taking 

into consideration different options, including a group of independent experts due to advise the institutions in 

their work towards Better Regulation’. The latter remark suggests that the Council still intends to establish 

some kind of external watch dog.177 

   With regard to measures in the field of administrative burden reduction, the Council has been a strong 

advocate and supporter, continuously encouraging the Commission to take further steps in this area. It 

welcomed the launch of the Commission's Action Programme on cutting down administrative burden with 

25% by 2012 as well as the Commission's emphasis on priority areas for rapid results. The Council also 

invited the Member States to 'set their own ambitious national targets by 2008'. For the Council, the 

administrative burden reduction operation is one of the priorities for reinforcing Europe's competitiveness, 

and thus a central element of the Lisbon strategy.178 
 

What appears from this overview is that the Council has always been a strong supporter of the Better 

Regulation agenda, but that its ambitions have been mainly of an economic nature. The most supported 

measures have been those concerning cutting down regulatory and administrative burdens, what could 

improve the conditions for competitiveness and economic growth. With this in mind, individual Member 

States have also actively participated in pushing the agenda forward. Things have been less encouraging 

where it concerns the use of impact assessments in order to alter European decision making. 

   With regard to the role of the member states in promoting Better Regulation, it should be noted that the 

Council has always called upon the responsibility of Member States and the need for mutual coordination, 

including the importance of accelerating national regulatory reform initiatives and carrying through reduction 

measures at the national level.179 
 

4.3 The European Parliament 

Whereas the Commission has considered the Better Regulation agenda often as a tool to restructure its 

internal working methods, and whereas the Council has usually considered Better Regulation as an 

instrument for promoting economic growth, the European Parliament's support for Better Regulation (and 

impact assessment) has always been somewhat hesitant and critical, though generally supportive.  

   For the EP it has always been an important question to ensure that Better Regulation measures won't 

compromise the Parliament's autonomy as a legislator180 and that it gets fully involved in the inter-

institutional discussion on the issue. 
 

3.1 A voice to be heard 

In the ‘exploratory’ stage, preceding the actual launch of the Better Regulation agenda, the EP seems to have 

feared a Commission acting on its own, ignoring the Parliament. A couple of months after the Commission 
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published its White Paper on European Governance, the EP adopted the Kaufman Report together with a 

resolution, using it to criticize ‘the lack of cooperation between the Commission and the Parliament in 

defining the EU agenda for better regulation’.181 The EP warned the Commission ‘against taking measures in 

the legislative sphere which might affect the roles of Parliament and the Council in the legislative process 

before Parliament has been fully consulted’ and suggested the promotion of stronger inter-institutional 

dialogue on governance reform.182 The Inter-Institutional Agreement on Better Lawmaking that was adopted 

by the three institutions in 2003 was an important step to secure the support from the European Parliament.183 

Nevertheless, the EP never omits to stress ‘that Better Regulation must imply the full involvement of the 

European Parliament’.184 
 

3.2 Quality control 

Besides claiming a bigger say and retaining its legislative prerogatives, the EP has been particularly occupied 

by the question how to secure the quality of the impact assessment system.185 

   The much cited Doorn Report, adopted in March 2004, has stressed that monitoring the implementation of 

the impact assessment procedure is of great importance. “The civil servants must be assisted and monitored 

by an independent audit. This will guarantee the quality of the cost assessment and impact assessment.”186 For 

the purpose, rapporteur Bert Doorn suggested to set up an audit within each of the three institutions to 

monitor the quality of impact assessments carried out by that particular institution, while also proposing to 

adopt a uniform methodology. In another report drafted by Bert Doorn and adopted in March 2006, the EP 

reiterated its call for an independent agency to check the quality and uniformity of impact assessments. This 

time, it was also stressed that legislation adopted under the comitology procedure should be submitted to an 

impact assessment.187 More recently, the Levai Report has confirmed the EP's full support for setting up of the 

Impact Assessment Board to monitor the quality of impact assessments. The report stressed however that ‘it is 

of the utmost importance that this body acts independently of the policy making departments’.188 A report 

drafted by Jan Mulder seems to be somewhat more critical regarding the IAB, inviting ‘the Commission to 

report specifically on the impact of the IAB in comparison to the impact of independent advisory boards in 

different Member States and to assess the maximum possible added value of truly independent scrutiny at a 

European level’. In addition, the report stated to welcome the set up of an independent group to monitor the 

administrative burden operation (i.e. Stoiber Group).189 
 

3.3 Securing public interests 

Being the voice of the people within the EU, the EP has regularly focused on the position of citizens and 

consumers in the Better Regulation discussion. First of all by ‘stressing that the effect of simplifying and 

updating existing legislation should not be deregulation, diluting health and safety legislation or dismantling 

basic social standards’.190 From a similar perspective, the European Parliament has also emphasized the 

importance of not only focusing on quantitative impacts but also assessing qualitative impacts (quite 

opposite to the view of the Commission and the Council).191 Noteworthy in this respect is also that one of the 

few impact assessment studies commissioned on the EP's initiave analysed the consequences for vulnerable 

consumer groups of deregulating certain packaging formats.192 Furthermore, the EP has underlined the 

                                                
181 cf. Renda 2006, p.49-50; Meuwese 2007, p.294; European Parliament 2001 (A5-0399/2001), p.13-14 
182 It seems almost as though the EP considered the European good governance debate after the 1999 crisis to be an opportunity to enhance 

its prerogatives, by making the legislative process more democratic, cf. European Parliament 2001 (A5-0399/2001), p.6 and p.9 
183 cf. European Parliament 2001 (A5-0399/2001), p.8 and p.13-14; Renda 2006, p.50 
184 cf. e.g. European Parliament 2007a (A6-0273/2007), p.14; European Parliament 2006a (A6-0080/2006), p.4 
185 cf. Mather and Vibert 2006, p.12; Renda 2006, p.71-72 
186 cf. European Parliament 2001 (A5-0221/2004), p.9, see also p.6-7 
187 cf. European Parliament 2006b (A6-0082/2006), p.10 
188 cf. European Parliament 2007a (A6-0273/2007), p.14 
189 cf. European Parliament 2007b (A6-0275/2007), p.9 
190 cf. European Parliament 2007b (A6-0275/2007), p.6; see also European Parliament 2007a (A6-0273/2007) 
191 cf. European Parliament 2004 (A5-0221/2004), p.5; European Parliament 2007a (A6-0273/2007), p.11 
192 cf. European Parliament 2005 (A6-0412/2005), p.7 
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importance of enhancing transparency and improving consultation for all relevant stakeholders, including 

non-governmental organisations.193 
 

Although being critical regarding certain issues, the European Parliament has been generally supportive to 

the role the Better Regulation agenda can perform, subscribing that it constitutes a priority policy. It supports 

the use of impact assessments as well as it agrees that Better Regulation, and in particular reducing 

administrative burdens, could contribute significantly to the attainment of the Lisbon objectives.194 
 

4.4 Inter-institutional support 

With the adoption of an Inter-Institutional Agreement (IIA) on Better Lawmaking in June 2003, the three EU 

institutions have also confirmed their ‘shared’ commitment to the issue of Better Regulation. One of the 

issues covered by the IIA concerned the use of impact assessments as a tool to improve the quality of 

legislation. Although the IIA specified that the Commission would take the lead in the development of the 

integrated impact assessment model, the idea was also aired that the EP and the Council could produce their 

own impact assessments ‘prior to adoption of any substantive amendment’. 

   Other elements included the improvement of inter-institutional coordination and transparency; common 

definitions and agreed conditions on the use of alternatives to traditional legislation such as co-regulation and 

self-regulation; the commitment to set binding time limits for the transposition of directives into national law; 

and the Parliament and the Council committed themselves to modifying their working methods in order to 

accelerate the adoption of simplification proposals.195 

   Whereas the IIA on Better Lawmaking of 2003 already laid down the possibility for the EP and the Council 

to carry out their own impact assessments, this was established more firmly with the adoption of a Common 

Approach to Impact Assessment in November 2005. This Common Approach set out some traffic rules for 

impact assessment in the legislative process, although no common methodology was adopted. The Parliament 

and the Council ‘committed themselves to take the impact assessments of the Commission into full account 

when examining the Commission's initiatives’ and to carry out impact assessments of substantial 

amendments ‘when they consider this to be appropriate and necessary for the legislative process’. It was 

stated that impact assessments should not be a simple justification of the initiative, and that they are in no 

sense a substitute for political decisions in the democratic decision making process.196  
 

5. Concluding remarks 

This chapter has shown that the Better Regulation agenda is a very broad and ambitious policy package. Its 

wide array of policies ranges from the codification of existing legislation to assessing the impacts of new 

legislative proposals, and from improving consultation procedures to the implementation of EU law, covering 

all stages of the legislative process. 

   Over the years, there has also been a strong and sustained political support for Better Regulation. All EU 

institutions believe that Better Regulation can bring about great changes. It will increase the EU's 

transparency and legitimacy while at the same time boosting the European economy.  

   History shows, however, that most of the measures that make up the Better Regulation agenda are not very 

new. On the contrary, most initiatives to improve the regulatory environment have been applied already for 

more than twenty years, and the results have not been particularly promising. The regulatory environment has 

proven to be rather resistant to change and hard to contain. The question will therefore be whether this time 

the Better Regulation agenda will bring about the desired change. The political momentum may seem 

unprecedented, but does it also automatically imply that all parties will be ready (and able) to alter their 

working methods (and adjust their institutional structures accordingly)? This will be examined for all levels, 

in the next three chapters, starting with the Commission.

                                                
193 cf. European Parliament 2007a (A6-0273/2007) 
194 cf. e.g European Parliament 2007c (A6-0280/2007), 2006b (A6-0082/2006), 2006a (A6-0080/2006) 
195 cf. OJ C321, dated 31.12.2003; see also COM(2005) 97, p.4 and p.14; Mather and Vibert 2006, p.11; Meuwese 2007, p.292-293 
196 cf. SEC(2007) 927, p.[3]; Meuwese 2007, p.292-293; Mather and Vibert 2006, p.11 
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Chapter           The Commission and the Impact Assessment system 

 

 

 

 

1. Introduction 

The central argument of this paper is that to bring about real change in the field of Better Regulation, this will 

require institutional adjustments and changes in the working methods from all parties that together make up 

the EU's multi-level governance system. This is most evident with regard to the introduction of the impact 

assessment procedure. The procedure epitomizes the part of the Better Regulation agenda that deliberately 

intends to alter the European legislative process, in order to improve the quality of legislation. In this chapter, 

it will be examined to what extent the Commission has altered its internal structures and working procedures 

in response to the introduction of the impact assessment procedure. Has the Commission managed to 

implement a successful new system for developing policies? 

   In the first section will be discussed how the Commission has tried for many years to alter its way of 

working and that it has also welcomed the Better Regulation agenda in this way. Within this broader context, 

the introduction of the impact assessment system can be seen as just another stage in the professionalization 

of the Commission's organizational structures. The second section will elaborate some of the reforms in the 

internal procedures that have been carried through since 2000, like the introduction of the SPP-cycle (thus 

apart from the impact assessment procedure). Have these adjustments led to actual changes in the 

Commission's output? The third section is dedicated to the introduction of the integrated impact assessment 

system. Has the Commission succeeded in implementing a new procedure for the development of its 

policies? To what institutional adjustment has this led? Is the system functioning in the way it should?  

 

2. Willing to change? 

“In terms of process, the Commission has always been criticised for its lack of horizontal coordination and its 

relative fragmentation.”197 This criticism already started in 1959, when Bosboom and Hegener examined the 

Commissions processes and procedures and concluded that there was a ‘need for better horizontal 

coordination between services and more efficient division of work among DGs’. On many more occasions 

the Commission's processes and procedures would be criticized in the decades to follow, among other things, 

with regard to the need for more strategic planning. But for a long time without any implications. At the start 

of the nineties, the organisational structures and working processes of the Commission still looked quite the 

same as they did in 1958, with the establishment of the EEG of only six Member States.198 
 

2.1 Between 1992 and 2000 

Things changed with the adoption of the Maastricht Treaty, you could say. From that moment on, the 

Commission was obliged to present a report - each year - on the application of the subsidiarity and 

proportionality principle. This forced the Commission to justify all its actions before the Council and 

Parliament: making clear why it had decided upon certain initiatives in certain areas, and also whether the 

                                                
197 cf. Schön-Quinlivan 2006, p.19 
198 Or,as Schön-Quinlivan puts it, ‘processes which were criticised by Bosboom en Hegener in 1959, Ortoli et al. in 1961, the Table 

Ronde des Huit in 1970, le Groupe Paritaire des Dix in 1970, the Spierenburg report in 1979 and the White Paper in 2000 remained 
unchanged within the Commission over 50 years’. All these reports Schön-Quinlivan mentions ‘systematically recommended more 
strategic planning within the Commission, a better link between organising and budgetary functions and some institutionalized 
dynamism’, cf. Schön-Quinlivan 2006, p.19-20, see also Cini 2000, p.3 
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chosen measures were proportionate to the objectives. Such measures were deemed necessary to contain the 

Commission's tendency to launch ever new initiatives.199 

   When Santer came to office in 1995, ‘he understood that his policy had to be low profile’. The Santer 

Commission was determined to be ‘more selective in proposing new legislation’ and better target its initiatives. 

Under his leadership, also for the first time priority was given to the reform of the internal working methods of 

the Commission. These ambitions were reflected by the Commission's parole, legislate less to act better.200 

   The crisis of 1999, which led to the resignation of the Santer Commission, made the need for internal 

reforms far more pressing.201 The credibility of the Commission as the EU's policy maker was at stake. In the 

Spring of 2000, the Prodi Commission presented its White Paper Reforming the Commission, setting out ‘a 

programme for a fundamental review of working practices, the programming of activities and the 

management of human and financial resources’.202 “The most far-reaching modernisation strategy in its 40-

year history”, the Commission cried out.203  

   With the White Paper, the Commission introduced a system of Activity Based Management together with 

the Strategic Planning and Programming Cycle (SPP-cycle) to help the Commission concentrate its action on 

clear priorities.204 This more formalized approach to policy planning can be considered as a reaction to the 

rather informal working methods that had thrived under Delors. “Informal processes were probably at their 

most effective during the Delors era.” In that period, ‘Directors-General were often unaware that officials 

under their responsibility had been asked to work on a specific project by Delors or his Cabinet.’205 
 

2.2 Internal reform and the role of impact assessment 

The introduction of the Commission's impact assessment system should be seen against this backdrop. It was 

during these years, between 1999 and 2002, that the Commission prepared the launch of the Better 

Regulation agenda. In its Interim Report to the 2001 Stockholm Council on Improving and Simplifying the 

Regulatory Environment, the Commission identified as one of the main points of criticism that ‘the 

preparatory phase is often regarded as insufficient, particularly as regards analysis of the impact the proposed 

measures will have on economic operators and other interested parties’.206 Therefore, when introducing its 

impact assessment system in 2002, the Commission stated that it intended ‘to improve the quality and 

coherence of the policy development process’ and ‘ensure high-quality new legislation’. Vice-president 

Günter Verheugen only confirmed this once more in 2005, when saying: “Better impact assessments will 

bring more coherence and quality and self-restraint to the Commission's work.”207 
 

3. Able to change? - General changes 

Since the Commission has been so determined to alter its working methods in terms of policy development 

and strategic planning, the question is of course to what actual institutional and procedural changes this had 

led and, secondly, whether these adjustments have had their effect on the Commission's output? Before 

examining the changes associated with the introduction of the impact assessment procedure, more general 

adjustments in the working methods of the Commission will be discussed. What measures have been taken to 

ensure better preparation, better drafting and better programming? 

                                                
199 cf. Ciavari Azzi 2006, p.45; Radaelli 2007, p.192; Dinan 2005, p.211. The reports referred to are called Better Lawmaking Reports 
200 cf. Cini 2000, p.12-20; Schön-Quinlivan 2006, p.17-20; Dinan 2005, p.207-208; CSE(95) 580, p.2-4; COM(97) 626, p.2. The data 

that are available regarding the amount of new Commission proposals issued during this period, indeed show numbers dropping from 
almost 800 in 1990 to around 550 in 1997, and with regard to new initiatives from around 60 in 1990 to less than 10 in 1997, 
although there was a slight increase again in 1998 (see Annex B, Figure 1 and Figure 2). “The completion of the major programme of 
legislation for the internal market a few years ago has helped, but the Commission's resolve to be more selective in proposing new 
legislation is manifested in the trend.” With regard to 1998, the Santer Commission stressed already in 1997 that ‘with the 
implementation of Agenda 2000, it is not surprising that the programme for 1998 should involve some increase in the number of 
proposals for new legislation’, cf. CSE(95) 580, p.4; COM(97) 626, p.2 

201 cf. Dinan 2005, p.208; Cini 2000, p.20 
202 cf. COM(2000) 200, p.6 
203 cf. IP/00/201, p.1 
204 cf. COM(2001) 428, p.1-2 
205 cf. Schön-Quinlivan 2006, p.20-21 
206 cf. COM(2001) 130, p.3, see also COM(2001) 428, p.3-4 and p.8; Mandelkern Report 2001, p.63-65 
207 IP/05/733, see also COM(2002) 276, p.2; COM(2005) 97, p.13. 
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3.1 General institutional adjustments: better drafting 

One cluster of adjustments concerns the drafting process. In 2001, the Mandelkern Group still observed that 

‘policy-makers and technical experts generally draft regulation, while better regulation experts, who could 

contribute to clearer and simpler regulation have thus far played a relatively limited role’.208 The Commission 

tried to change this by making certain adaptations to its internal procedures. This in response to provisions 

laid down in Declaration 39 of the Amsterdam Treaty. The Legal Service was involved at a more early stage 

of drafting in order to allow it to check the lawfulness and compliance of proposed legislation with all the 

formal rules, to structure the rules clearly and correctly and to revise the drafting. The training of officials 

working on legislation was improved as well. “The Legal Service offers training in legislative drafting to the 

staff of other Commission departments and organises seminars to promote awareness of the need for good-

quality legislation. Translation services also play a role in drafting original legislative texts, so as to ensure 

clear, unambigious texts and coherent terminology.”209 
 

3.2 General institutional adjustments: better programming 

But the most important adjustments concern the programming of new policies. With the White Paper on 

Reforming the Commission, the Prodi Commission introduced a system of Activity Based Management, 

primarily designed to make the allocation of resources correspond better with policy priorities. ABM was to 

make the planning of Commission activities more ‘policy-driven’ (including the allocation of resources).210 

For this purpose the Commission devised the so-called (annual) Strategic Planning and Programming Cycle, 

which was supported by a special SPP Unit in the Secretariat-General. 
 

The SPP-cycle starts in December with a debate in the College, setting out some clear policy priorities. 
After this debate, the SPP Unit produces a circular setting out the College's policy orientations, and 
submits this document to all the DGs. The departments are then invited to give input and submit plans for 
proposals on the basis of this circular. This feeds into a draft Annual Policy Strategy (APS), to be adopted 
by the College in February. The APS sets out the Commission's main objectives, policy plans and the 
matching human and financial resources for each and every policy area. This APS is an important 
document. It is submitted to the Council and Parliament, where it functions as 'the main driver of the 
budgetary process including guidelines for establishing the Preliminary Draft Budget'. At the same time, 
it is used by the DGs to implement the overall policy priorities at their sectoral level. After having 
received input from the DGs as well as from the Council and the Parliament, in autumn, the APS is used 
as the basis for the Commission's Legislative and Work Programme (CLWP) that is adopted in January.211 

 

3.3 General institution adjustments: the Commission's Work Programme (CLWP) 

With the introduction of the SPP-cycle, the Commission also upgraded the status of its annual Work 

Programmes. In the past years, the Commission's Legislative and Work Programme (CLWP) has become an 

important tool for guiding the Commission's activities. The numerous changes to the CLWP-format over the 

last couple of years reflect this. In 1998 and 1999, the document was still a small piece of paper. It consisted 

of not much more than a simple listing of the upcoming legislative initiatives, often not specifying whether 

the initiative was expected to lead to a directive, a decision or a regulation. Upcoming communications or 

reports weren’t announced either.212 Since 2002 though, the Commission has tried to transform the CLWP 

into its primary platform for announcing political priorities and major policy plans.  

   On the basis of the CLWP is also decided which proposals need to be subjected to an impact assessment. 

For this purpose, the CLWP is accompanied by the so-called Roadmap (since 2005). The Roadmap discusses 

                                                
208 cf. Mandelkern Report 2001, p.64 
209 COM(2005) 97, p.13 
210 cf. COM(2000) 200 (Volume I), p.8-9 
211 cf. COM(2000) 200 (Volume I), p.9-10, COM(2000) 200 (Volume II), p.13-17. With the method of Activity Based Management, also 

better procedures in terms of monitoring and evaluation have been introduced. Each DG is expected to produce an Annual Activity 
Report to monitor the results of its activities and to assess the quality of the service provided. 

212 Some parts of the Work Programme of 2000 weren't even available anymore. Public officials working for the EU were not able to 
find them in the archives. 
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any major CLWP proposal briefly in terms of the problem at stake, its policy objectives, policy options, and 

likely impacts. For each relevant proposal also a planning is presented for further impact assessment work.213  

   In 2007, the Commission decided once again to adapt the format of the CLWP slightly, in order ‘to take 

another step in the evolution of the Work Programme’. “The goal is for the Work Programme to be a more 

focused reflection of the priorities for the coming year; to help make inter-institutional discussion of 

forthcoming priorities more concrete; and to underline the message that better regulation actions are an 

integral part of the Commission’s tasks.”214 One of the new features was the distinction between strategic 

initiatives and priority initiatives, with the first representing ‘the concrete actions at the core of the 

Commission’s political delivery’, whereas the latter were to be considered actions ‘to be adopted over the 

next 12 to 18 months depending on the depth and intensity of preparation needed to meet the quality 

standards of Better Regulation’. Since 2007, the CLWP has also become the platform for communicating the 

Commission's plans concerning simplification measures for the upcoming year. Needless to say that the more 

recent CLWPs no longer comprise only one or two pages. 
 

3.4 Changes in output  

Have the adjustments also been successful? Dinan seems to doubt it, when referring to the complete Prodi 

reform package. “Although they moved the Commission in the right direction, the Prodi reforms faced 

several entrenched obstacles. One was the inertia and even outright opposition of some parts of the 

bureaucracy itself.” Dinan further mentions the member states' reluctance. “Despite rhetorical flourishes to 

the contrary, member states jealously guarded what they saw as their right to influence the appointment of 

senior officials, a not-so-subtle way of pushing national interests in the EU.”215 While maybe not directly 

related to the attempts to improve the Commission's strategic planning, Dinan displays some of the 

difficulties you have to face when trying to carry through institutional changes at the European level. 

   But nevertheless: have the introduction of the SPP-cycle and the upgrading of the CLWP led to actual 

changes in the output of the Commission? Has the Commission been able to commit itself to self-restraint 

and prioritizing? 
 

3.4.1 Better targeting its policies 

Looking at some CLWP-data first, it seems that the Commission has succeeded over the last years to act in a 

more targeted way, concentrating its activities on a smaller number of new initiatives (Annex B: figure 1, 2 

and 3). While the number of non-legislative proposals has dropped from 124 to 58 between 2003 and 2007, 

the number of legislative proposals has dropped even more significantly from 120 to 36. The proportion of 

non-legislative proposals making up the CLWP's total list of proposals has therefore somewhat increased 

from 51% to 62%.216 
 

          Figure I.   Number of CLWP proposals between 2003 and 2007 

       [white - legislative proposal / black - non-legislative proposal] 

 
 
 
 
 
 
 
 

                                                
213 cf. SEC(2005) 791, Annexes, p.4 
214 cf. COM(2006) 629, p.4 
215 cf. Dinan 2005, p.209 
216 One should not that the cluster of non-legislative proposals consists for about 75% of communications, the rest is made up out of 

green papers, white papers, action plans, reports and staff working papers. 
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3.4.2 Legislating less? 

Taking a look at the total number of legislative proposals submitted by the Commission, it is difficult to draw 

up a clear-cut trend (Annex B: figure 4, 5 and 6).  

   (1) Between 1990 and 1998 there has been a certain decline in the total number of Commission proposals, 

despite some ups and downs. The interpretation given by the Santer Commission was that ‘the completion of 

the major programme of legislation for the internal market a few years ago’ helped, but that ‘the Commission's 

resolve to be more selective in proposing new legislation is manifested in the trend’.217 (2) 1999 was an 

exceptional year due to the resignation of the Santer Commission. This shall have had its effect on the number 

of proposals submitted by the Commission as reflected by the all time low of only 405 proposals.218 (3) Between 

2000 and 2006, it is difficult to discern neither an upward nor a downward trend in the total number of 

proposals. There seems to have evolved a certain balance in the legislative activity of the Commission, with the 

total number of proposals shifting between 532 legislative proposals (in 2004) and 439 (in 2005). There is 

certainly no clear downward trend since the introduction of the SPP-cycle.219 

   Scrutinizing non-legislative proposals submitted by the Commission (i.e. Green Papers, White Papers, 

Communications and Reports) constitutes another source for examining changes in the Commission's output 

(Annex B: figure 7, 8 and 9). What is probably most striking in this respect is the sharp increase in the 

number of Communications and Green Papers relative to the number of legislative proposals. Whereas in 

1993 the amount of Communications and Green Papers still only made up 14 % in comparison to the amount 

of legislative proposals, this proportion has mounted to almost 50% in 2006.  

   The increase in the number of Green Papers may be partly due to the enhanced interest in opening up the 

policy making by means of better consultation. The sharp rise in the amount of Communications is somewhat 

more difficult to explain. It could be that the Commission more often chooses for a soft approach to certain 

problems instead of immediately launching new legislation.220 Dinan has remarked that ‘the member states' 

preference for soft law rather than hard regulation in pursuit of the so-called Lisbon strategy for economic 

modernization and reform has also diminished the Commission's traditional legislative role’.221 
 

Figure II.    Number of Communications and Green Papers  

      relative to the number of legislative proposals 

 

 

 

 

 

 

 

 

                                                
217 CSE(95) 580, p.4, see also COM(97) 626, p.2. With regard to 1998, the Santer Commission stressed already in 1997 that 'with the 

implementation of Agenda 2000, it is not surprising that the programme for 1998 should involve some increase in the number of 
proposals for new legislation', cf. COM(97) 626, p.2 

218 cf. Costa, Dehousse and Deloche-Gaudez 2006, p.35 
219 It is not the first time that these kind of data are being examined. These numbers have been scrutinized mainly, however, from the 

perspective of the 2004-enlargement and the effect this has had on the institutional viability of the Union. Dehousse and others, for 
example, offer from this point of view, an explanation for the peak in 2004 and the dip in 2005 in the amount of proposals submitted. 
"Il y a eu un effet d'anticipation de l'elargissement." Of all the proposals submitted in 2004, 60% has been adopted in the first four 
months, preceding the moment of accession of the ten New Member States. Moreover, some of the proposals that were quite 
suddenly adopted at the start of 2004 had been pending for several years, suggesting that the EU wanted to deal with this difficult 
dossiers before it would become even more difficult after the enlargement, cf. Costa, Dehousse and Deloche-Gaudez 2006, p.26 

220 But why the huge dip between 2001 and 2002? From 2002 to 2001 there has been a dip in the complete output of the Commission: 
the number of legislative proposals dropped (from 490 to 448), as well as the number of Green Papers (from 7 to 2), White Papers 
(from 4 to 0), Reports (from 139 to 81) and Communications (from 157 to 102). 

221 cf. Dinan 2005, p.211-212 
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3.4.3 Acting better? 

Another interesting way of assessing changes in the Commission's legislative output is to examine the 

process of decision making, after the proposal has been presented under the co-decision procedure to the 

Council and the Parliament (Annex B: figure 10). It is clear that there has been a trend over the last four years 

of adopting legislative proposals at an earlier stage of decision making (already after the first reading). 

Apparently there has evolved a better coordination between the different institutions, which has allowed the 

EP and the Council to reach an understanding more easily. Has the Commission contributed to this 

development by better planning, targeting and communicating its policy priorities (apart from other 

conducive factors222)? Thus legislating less to deliver better acts (legislate less to act better)? 

 
Figure III. Stage of adoption of legislative acts under the codecision procedure  

 
 
 
 
 
 
 
 
 

 

 

 

 

 

4. Introducing the Impact Assessment System 
Let us now return to the Better Regulation agenda and how this policy operation has affected the 

Commission's working methods. In 2002 the Commission announced, as part of its Better Regulation 

programme, the introduction of an integrated impact assessment system (IIA system) in order ‘to improve the 

quality and coherence of the policy development process’ and ‘ensure high-quality new legislation’.223 In this 

section will be examined whether the IIA system has lived up to the expectations so far? Has the Commission 

succeeded to introduce a new procedure that can truly contribute to the quality of EU policies? Has the 

Commission been able to adjust its institutional structures to the demands of the IIA system? 
 

4.1 Why introducing an ambitious new IA system? 

The decision to introduce a whole new IIA system has been prompted partly by the Commission’s previous 

experiences in the field of impact assessment.  

   Prior to the current system, the Commission used to rely on a wide array of so-called single sector 

assessments. This partial approach to impact assessment, however, failed to make a significant contribution 

to the quality of the Commission’s proposals, since it didn’t allow policy makers ‘to assess trade-offs and 

compare different scenarios when deciding upon a specific course of action’.224 To overcome these 

shortcomings, the Commission decided to introduce an “integrated” approach. By assessing economic, social 

and environmental impacts, all at the same time, in an integrated and balanced manner, officials would from 

now on be able to take different policy considerations into account. This provided the Commission with the 

much desired tool for encouraging officials to take into account certain policy aspects beyond their own 

policy field. This would, in turn, greatly help the Commission to integrate its more general policy objectives 

                                                
222 Dehousse e.a. have also analyzed this trend. They were surprised because they had expected more difficulties between the institutions due 

to the enlargement in 2004 instead of improvements in their interaction. Their explanation, however, addresses mainly the more informal 
negotiation practice that has evolved between the Council and the Parliament, cf. Costa, Dehousse and Deloche-Gaudez 2006, p.32-33 

223 cf. COM(2002) 276, p.2; COM(2005) 97, p.13 
224 Cf. COM(2002) 276, p.2 
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into sectoral policy proposals. In 2001, the Mandelkern Group had concluded ‘that different DGs draw up 

draft directives in themselves perfectly compatible with the objectives and administrative culture of a 

particular DG, but compatibility with general EU interests is weakly ensured’.225 The introduction of the new 

integrated impact assessment system was thus intended to establish more coherence in the overall policy 

strategy of the EU (not surprisingly, the new IIA system was welcomed as an important tool to promote the 

EUs sustainable development strategy). 

   However, an important reason why earlier attempts in the field of impact assessment failed had been severe 

weaknesses in the institutional set up of the procedure: a lack of training, poor methodological and 

procedural guidelines, and a weak link with the regular policy-making processes. Renda describes the 

discussions that preceded the launch of the new integrated impact assessment system. These discussions were 

held in preparation to the Commission's White Paper on European Governance. The criticism with regard to 

the Business Impact Assessment (BIA) procedure was that it was “only a questionnaire, without a proper 

process and without guidance.” This had led to significant differences in the quality of the assessments. 

Moreover, the assessments ‘were handled only at a late stage of the regulatory process, when political 

pressures are expected to be highest’.226 Note that these points of criticism only refer to the BIA. It will have 

been even more difficult to integrate the whole package of sectoral impact assessments into the regular 

policy-making process of each and every DG. 
 

4.2 Institutional adjustments due to the IIA system 

Earlier endeavours already proved that one of the main challenges regarding impact assessment is to properly 

integrate the IA procedures into existing procedures and structures regarding policy development. This 

certainly seems to have been the case for the new integrated impact assessment system, ‘whose complexity 

goes probably beyond that of any other impact assessment model implemented worldwide’. The new IIA 

system was to pose great demands on the Commission's administrative capacity in terms of guidance, 

training and coordination.227 
 

4.2.1 Programming procedures 

Nevertheless, about the time the Commission started its new IIA system at the end of 2002, the 

circumstances appear to have been quite favourable. The Commission was still working on its Prodi reforms 

in that period. So, there was already a re-organization going on anyhow and these adjustments also comprised 

the procedures regarding policy planning and policy preparation. Therefore, right from the beginning, the 

Commission has tried to integrate the new IIA procedures into the (equally new) SPP-cycle.228 
 

-  Under the current IIA procedure all proposals featuring on the CLWP need to be subjected to an 
impact assessment. The depth and scope of each individual IA study is determined on the basis 
of a proposal's likely impacts (this is called the principle of proportionate analysis). 229 Since the 
preparation of the CLWP starts already a year before its publication, the Commisson's planning 
of impact assessment work does so too. 

-  In January, the Commission starts its SPP-cycle in order to decide which proposal-plans are to 
be included in next year's CLWP. Before the end of February, all DGs need to submit the plans 
for proposals they would like to see included into the CLWP (this leads to the provisionary 
CLWP, called Annual Policy Strategy or APS). 

 -  As soon as the DGs sumbit their plans for the APS, they have to make a Roadmap for each of 
the proposal-plans concerned. In this Roadmap, the DG explicates the likely impacts the 
proposals will have and for whom. The Roadmap also presents the planning for the impact 

                                                
225 cf. Mandelkern Report 2001, p.64 
226 cf. Renda 2006, p.49, see also p.46-47 and p.55. Renda relies on a Commission document about the Preparatory Work for the White 

Paper (on European Governance) (http://europa.eu.int/comm/governance/areas/preparatory_work_en.pdf) 
227 cf. Renda 2006, p.55 and p.57 
228 This was the case under the older pre-2005 IIA procedure - with its distinction between preliminary IAs and extended IAs (ExIAs) - 

and didn't change with the revision of the IIA procedure in 2005. 
229 Exempted are: Green Papers, proposals for consultation with Social Parnters, periodic Commission decisions and reports, proposals 

following international obligations and Commission measures deriving from its powers of controlling the correct implementation of 
EC law and executive decisions, cf. SEC(2005) 791, p.6 
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assessment work the DG intends to undertake, including an outline of the consultation work and 
an indication whether an Inter-Service Steering Group will be set up.230 

- When the College of Commissioners decides by the end of February which of the plans 
submitted are going to be included in the Annual Policy Strategy, the matching Roadmaps start 
to circulate among all DGs (and ideally already before the adoption of the APS). In this way, the 
DGs can learn about each others plans and pick out those proposals they would like to get 
involved in, in terms of preparation and impact assessment work (taking part in an ISSG). 

- Note, however, that some proposal-plans (and their Roadmaps) are submitted for inclusion in the 
CLWP only after the adoption of the APS. 

 

4.2.2 How the procedures affect actual working methods 

The procedures described above represent, of course, the ideal situation. The question is whether these 

procedures have also truly rooted in the working methods of the different DGs. Besides positive 

developments, there seem to persist certain peculiarities as well. 
 

- The requirement to subject all CLWP items to an IIA is sometimes perceived as being problematic. On the one 

hand, the CLWP comprises proposals that not necessarily need to be subjected to an IA considering their likely 

impacts. On the other hand, certain proposals that don't feature on the CLWP are not subjected to an IA, 

although they would benefit from it.231 Friction in this so-called scope of application of the IIA system is a 

serious issue, since this could potentially ‘undermine the credibility and acceptance of IAs among Commission 

staff’. Moreover, it leads to an imperfect allocation of IA-resources.232 

        There are signs though that the Commission intends to overcome these problems. In reaction to the independent 

TEP evaluation study of the IIA system, Catherine Day (the Commission's Secretary General) announced that 

from 2008 ‘the range of initiatives with IA will be extended to also more systematically cover items with 

significant potential impacts which are not included in the CLWP, including selected comitology items’.233 
 

-  Another set of problems seems to originate from the amount of time that is needed to carry out a detailed and 

thorough IA. For some proposals the work can take much longer than a year (in an exceptional case even up to 4 

years!), particularly in case of legislative and action plan-type proposals (arguably the proposals for which an 

IA is most desirable). 

    In the early years of the IIA system, this appears to have led to situations, in which DGs started their IA work 

too late to complete a proper IA report before the adoption of the proposal by the College. This posed problems 

with regard to the sufficient examination of different options and policy alternatives (in some cases IAs were 

imposed on ongoing processes when the proposals were already at an advanced stage). With the maturing of the 

system, ‘a sufficiently early start of the IA process seems to be becoming less of a problem, as services are 

becoming more aware of and used to the IA process’.  

        However, starting earlier seems to create its own problems. “[T]he IA cannot adequately assess the impacts in 

detail unless there is a fairly good idea of the substance of the proposal.” At the same time, the IA is intended to 

influence the substance of the proposal, and should therefore be carried out at a sufficiently early stage. In this 

light, it also seems to be somewhat peculiar that the Secretariat General invites DGs to only submit proposals 

for inclusion in the CLWP that ‘have the resources required for their preparation already allocated’ and are ‘far 

enough advanced in preparation so as to be clearly deliverable’ in the year to come. Does this imply that DGs 

should start their IA work before they even know whether the proposal will be included in the CLWP? If they 

don't and start their IA work only after inclusion in the APS, they might get in troubles in terms of the time 

available for a thorough analysis.234 
 

                                                
230 An ISSG is 'compulsory for all items of a cross-cutting nature'. DGs need to 'provide a valid justification' in those instances when no 

ISSG is envisaged, cf. SEC(2005) 791, p.9 
231 Some DGs are even said to 'allegedly have tried to avoid the need for an IA by not submitting certain proposals for inclusion in the 

CLWP, e.g. by "sheltering" them in the rolling work programme.', cf. TEP 2007, p.31  
232 cf. TEP 2007, p.31, see also: "The feeling that IAs are required for some proposals for which its added value is very doubtful, 

whereas other proposals with potentially very significant impacts are tabled without an IA, was said to create frustratration with the 
whole system, as well as lead to an imperfect allocation of IA-related resources." 

233 cf. Day 2007 
234 cf. TEP 2007, p.29 and p.36-38 
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-   The Roadmaps and their role in the co-ordination between DGs seems to be somewhat problematic as well, 

although many Commission officials find that Roadmaps have ‘enhanced the ability of the Commission services 

and officials to find out about, follow and, where appropriate, influence other DG's proposals’.  

        In many cases, Roadmaps were found to be drawn up ‘only shortly before the CLWP deadline’ and 

disseminated to other DGs only very late. Moreover, ‘the practical use made of Roadmaps by desk officers is 

limited by the fact that no-one has time to actually look through all the initiatives/ Roadmaps when the CLWP is 

published; most officials rely much more on their informal contacts in other DGs’.  

        Such conditions don't facilitate inter-service co-ordination, of course. From the TEP evaluation appeared that 

‘there were some instances where officials from services other than the lead DG felt that the Inter Service 

Steering Group (ISSG) was set up relatively late in the process, and therefore did not have a chance to become 

involved in all phases of the work’.235 
 

4.2.3 Supporting structures: training and guidance 

The IIA system is supported by a system of training and guidance at two levels: the Secretariat General (SG) 

on the one hand and the IA support units at the level of the DGs on the other. 

   The Secretariat General (SG) has a kind of supervising role. It offers basic training on the IA Guidelines 

and the IA process, and it keeps contact with the DG support units. In case an ISSG is set up, the SG is 

always invited to take part. In terms of guidance, the SG's support concerns mainly formalities (i.e. feedback 

on report structure, basic guideline requirements) and not the content (i.e. feedback on analysis).  

   The role of the IA support units is very different from that of the SG. The DG units provide courses with 

more policy-specific training (e.g. providing case-studies from earlier IA studies). Besides that, the units 

provide practical support which can range from the supply of documentation to assistance in the final drafting 

of documents. Sometimes these IA support units also carry out parts of the Impact Assessment (e.g. the 

calculation of administrative burden). However, overall there seems to be a considerable lack of resources to 

handle the work load. The TEP evaluation found that 18 out of the 21 DGs did not feel they were able to 

conduct or follow all relevant Impact Assessments in the detail they would like. Then again, there are great 

differences in the capacity and make up of the DG support units.236 

   Some officials have criticized the quality of the training and guidance, mainly for it being too basic. 

However, this may well turn out to be only a temporary problem. A growing number of officials is building 

up experience in how to carry out an impact assessment, and their experience is used more and more as 

footage for the training of others (for example masterclasses and brown bag lunches). The demands for 

certain training courses also seems to become more focused on specific issues, like how to manage an ISSG.  
 

Other support facilities comprise an internal Impact Assessment Working Group, a so-called I.Q. Tools 

website, and an internal internet portal with practical information on conducting an IIA.237 The TEP 

evaluation estimated that about 530 individuals had been trained by the various DGs during the first three 

years of the IIA system. 
 

4.2.4 The role of the Secretariat General and DG Enterprise 

As discussed, one of the objectives of the IIA system has been to promote the coordination between the 

activities of the different DGs in order to establish more coherence in the overall policy strategy of the 

Commission. The Secretariat General of the Commission seems to have benefited from this, gaining some 

supervising influence due to its new role. 

   Traditionally, the Secretariat General has been described as being not much more than the Commission’s 

mailbox. It has never been able to take up the role of the President’s impressive administrative right-hand in 

directing the other DGs with their respective Commissioners what to do. DGs have always retained a high 

level of autonomy, leaving to the SG sometimes not much more than a catering-role. With the kick-off of the 

                                                
235 cf. TEP 2007, p.37 and p.45-47 
236 "For example, one DG may have up to 13 individuals working on roughly 15 Impact Assessments (not full time), whereas another 

DG may have only 2 individuals following the same number of Impact Assessments (again, not full time).", cf. TEP 2007, p.55 
237 cf. TEP 2007, p.54-56 and p.63 
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Better Regulation agenda, however, and with the introduction of the IIA system in particular, the SG has 

taken somewhat of a lead in directing and supporting the development of the IIA system - although DG 

Enterprise has remained a contestant in this respect, as will be discussed further on.  

   The organizational make-up of the SG has been adjusted accordingly. There is a special Deputy Secretary 

General for Better Regulation Programming and Co-ordination and there have been set up four directorates 

fully dedicated to Better Regulation issues, of which one directorate has the full responsibility in affairs 

concerning impact assessment.238 On a total amount of eight directorates, you could say that Better 

Regulation defines half of the Secretariat General’s organizational structure. So, the issue has certainly given 

the mailbox some body and flesh on its bones. Moreover, the newly established Impact Assessment Board is 

supported by a SG unit in its work of assessing the quality of individual impact assessment reports, whereas 

the Board directly reports to the President. With the supervision over the whole IIA system and the system's 

functioning, the SG has created for itself a fairly good basis for exerting a firmer grip on the policy 

preparation process, and thus the coherence in the Commission’s policy strategy. 
 

It should be mentioned though, that hitherto DG Enterprise has also played an important role in promoting 

Better Regulation. This has been largely due to Commissioner Günter Verheugen’s strong personal commitment 

to the issue. “Within the Commission, I have been given special responsibility for Better Regulation issues and I 

can assure you that increasing the quality and political ownership of new regulations and improving the existing 

regulatory framework remains at the top of my political agenda.”239 This special responsibility Verheugen is 

talking about may well refer to the coordinating role DG Enterprise has been designated with regard to the 

administrative burden reduction programme that has been launched by the Commission at the start of 2007, and 

now makes up one of the priorities of the European Better Regulation agenda. 

   The special interest of DG Enterprise in Better Regulation affairs is not entirely arbitrary, though. The Better 

Regulation agenda has been closely linked to the renewed Lisbon Agenda in 2005. In this way, Better Regulation 

is considered to be one of the main priority areas in which improvements can be achieved with regard to the 

competitiveness of European businesses, ultimately contributing to growth and jobs throughout the EU. 
 

4.2.5 Concluding remarks 

It should be noted that the IIA system has not yet been analyzed very often from the perspective of 

institutional adjustments and changes in the Commission's working methods. The independent TEP 

evaluation has been rather unique for having tried to carry out an evaluation of the IIA system that also took 

the organizational set-up of the IIA system into consideration. The discussion in this paper has therefore 

largely been based on the findings of the TEP report.  

   Most scholars have focused on analyzing the output of the IIA system, i.e. impact assessment reports. On 

the occasions that scholars have addressed the organizational make-up of the Commission's concerning the 

IIA system, this has also been directly related to and derived from the findings from these IA reports. Several 

scholars and experts observed ‘significant differences in the quality of the assessments’ and related this to the 

insufficient time and resources available to complete a thorough impact assessment study. To improve the 

quality of the system would therefore require a better allocation of time and resources and more coordinated 

training programmes.240 

   In this paper, it is the other way around in a way. After having discussed the institutional adjustments that 

have been made due to the introduction of the IIA system, it is now time to examine the outcomes of 

introducing an IIA system. What output has been produced? Does the output meet the quality standards that 

                                                
238 Directorate B is dedicated to ‘Better Regulation and Administration’, Directorate C is dedicated to ‘Better Regulation, Programming 

and Impact Assessment, Directorate D is dedicated to ‘Better Regulation and Coordination’ and Directorate E is committed to ‘Better 
Regulation and Institutional Issues’. 

239 Günter Verheugen said this in his foreword to Mather and Vibert’s evaluation study of the European Better Regulation agenda, cf. 
Mather and Vibert 2006, p.5 

240 cf. Lee and Kirkpatrick 2004; Opoku and Jordan 2004; Mather and Vibert 2006; Renda 2006; EEAC 2006; AMCHAM 2006 
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might be expected from it? And does the IIA system have an actual impact on the quality of the 

Commission's proposals?  
 

4.3 Output of the IIA system: productivity 

Let’s start with looking at some statistics on the amount of impact assessments that have been carried out 

since the introduction of the IIA system at the end of 2002 (Annex C: figure 11 and 12). 

   In the first two years, the amount of completed IAs was still rather limited. In 2003, 21 Extended Impact 

Assessments were carried out, in 2004 this number rose to 30. Albeit the Commission took into account that 

the first two years would be exploratory, the Commission did not quite meet its own targets. In advance, the 

Commission had planned 43 impact assessments for the year 2003 and 41 for 2004.241 In 2005 - the first year 

of full operation - the Commission completed 74 Impact Assessments. Although a far greater number than in 

2004, it did not come close to the 128 enlisted on the Roadmap.242 Nevertheless, with 74 IAs, the IIA 

procedure seemed to have taken root within the DGs and started bearing fruit. For 2006 the Commission 

enlisted 96 Impact Assessments and eventually carried out 67 IAs. Although a little less than in 2005, this 

may well have been due to better priority setting. One should note, however, that only 36 of the completed 

IAs also truly featured on the Roadmap.243 

   In 2007 no less than 90 Impact Assessments were carried out by the Commission, exceeding the number of 

proposals enlisted on the CLWP (81 items). However, if one takes a look at which IAs actually correspond 

with the items announced on the CLWP and the Roadmap, one has to conclude that the interconnection has 

been rather loose. To complicate things even more, the Commission announced on its Better Regulation 

website that it intended to carry out 128 IAs in 2007 (!). Yet, at the start of 2008, 38 of these announced 

studies were still unfinished and put under the heading ‘to be adopted’. 

    What appears from these statistics is not only that the number of IAs carried out has increased 

considerably with the maturing of the IIA system, but also that the requirement to conduct an IA for all 

major proposals featuring on the CLWP does not really apply to actual practice. While some of the CLWP-

items are not subjected to an IA at all, there are also many proposals that do get subjected to an IA but are not 

included in the CLWP. For 2008, the Commission has enlisted 60 items (48 priority initiatives, 12 strategic 

initiatives). However, in its strategic review of the Better Regulation agenda, the Commission has already 

announced it intends to complete more than 180 IAs in 2008.244 
 

Figure IV.   (A) Number of CLWP- and Roadmap-announced IAs, 2003-2008 

       (B) Number of (Extended) IAs completed between 2003-2007 
 
 

 
 
 
 
 
 
 
 

 

Along the years, the impact assessment reports have also become lengthier (Annex C: figure 13 and 14). In 

the first two years, the number of pages of an IA report was often still relatively modest. Whereas in 2003 the 

                                                
241 Cf. COM(2002) 590, p.16-17 and also Annex 2, p.25-28; COM(2003) 645, p.11-12 and also Annex 2, p.15-17, see also TEP 2007, 

p.20; Renda 2006, p.58 and p.61 
242 cf. 108 IAs were enlisted on the Roadmap, covering 127 proposals: 95 new proposals, 25 proposals carried over from 2004, 7 

proposals from 2003, and 2 from even before 2003, cf. CLWP 2005 and website 
243 cf. CLWP 2006 and website 
244 cf. COM(2008) 32, p.10 
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average number of pages was 36, the average was 42 pages in 2004. Moreover, reports did seldom cover 

more than 60 pages. In 2007 this has changed dramatically. Reports covering more than 100 pages and even 

200 pages are no exception anymore245, while the average has become around 67 pages.246 

   Since the IAB has started to assess the quality of individual IA reports, the average number of pages only 

seems to have increased more (Annex C: figure 15). Of the 90 IA reports published in 2007, the IAB 

scrutinized 57 reports. The average number of pages of these 57 reports was 76, whereas the remaining 33 

reports had an average of ‘only’ 53 pages.247  

   A public official working for the IAB stated that you could sometimes get the impression that DGs feel the 

need to gather as much information and statistics as possible, simply putting it into their report, due to the 

pressure of being monitored by the IAB. In the cases that this creates an overkill of information, and 

especially when a certain structure and logic is lacking as well, the IAB has not been particularly pleased 

with this development. Commenting on a 191-page report from DG INFSO, the IAB stated: “The main report 

is considerably longer than the 30 pages recommended by the Guidelines, and would benefit from a more 

focused presentation particularly of the context and background. It is therefore recommended to shorten the 

report in line with the principle of proportionate analysis.”248 The IAB has even started to praise the finer 

examples in terms of the amount of pages.249 Note: for data on the IAs completed by individual DGs, see 

Annex C: figure 16. 
 

Figure 6.   Average number of pages of IA reports between 2003-2007 

 

 

 

 
 

 

 

 
            Pearson's R = .277 (sig.=.000) 

 

4.4 Output of the IIA system: quality of the IAs 

If the IIA system is to contribute to the quality of Commission proposals (and to improve the European 

decision making process), the IAs carried out by the Commission need to be of high-quality themselves. This 

section will provide an evaluation of the quality of the Impact Assessments carried out by the Commission so 

far, by discussing the findings of several independent studies.  

   It should be noted, however, that most evaluations have been based on a rather limited number of IAs.250 

Moreover, the IIA system is still very young, evolving and maturing continuously. For that reason, any 

                                                
245 In 2007, 14 reports had more than 100 pages, while 3 reports even more than 200. 
246 In 2005, the average number of pages dropped slightly. Although maybe surprising, this should be seen against the backdrop of the 

experimental phase coming to an end. From now on, every DG had to produce IAs, not only the more progressive or advanced DGs. 
This resulted in several IA reports comprising not much more than only a couple of pages (10 reports less than 10 pages). 

247 A statistically significant difference of sig.=.016 
248 D(2007) 7716, p.2; see also for example D(2007) 4625 and D(2007) 1313; D(2007) 6108 
249 cf. e.g. D(2007) 6774, p.2: “It is a major strong point that the IA report stays well within the size limit of 30 pages (as recommended 

by the Guidelines)” 
250 Lee and Kirkpatrick (2004) focused on the first 20 EXIAs carried out in 2003, of which 6 ExIAs more in-depth; Vibert (2004) 

examined the first 20 ExIAs; Wilkinson e.a. (2004) scrutinized all the IAs completed in 2003, comprising not more than 23; Opoku 
and Jordan (2004) investigated the first 41 ExIAs, whereas 6 more in-depth; Franz and Kirkpatrick (2006) evaluated 13 IAs 
conducted after the adoption of the new IA Guidelines in August 2005; Renda (2006) has been one of the first to actually move on to 
some larger amounts by taking stock of the first 70 ExIAs carried out by the Commission between 2003 and June 2005; the 
Environmental Assessment Institute (IMV 2006) scrutinized 58 IAs completed between 2004 and September 2005. The TEP study 
(2007) that was carried out on the request of the Commission has been the most comprehensive evaluation so far, evaluating all IAs 
completed before September 2006 (158), while assessing 20 IA in more detail (and 6 of those 20 in even more detail). 
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attempt so far to evaluate the IIA system on the basis of individual IA reports has only provided a snap shot 

of the state of play on that particular moment in time. Nonetheless, by discussing the different evaluation 

studies at hand, it will be possible to get an impression of the direction in which the system is evolving as 

well as where shortcomings persist that need to be overcome. 
 

4.4.1 Coverage of economic, social and environmental impacts 

The integrated approach is said to be ‘probably the most distinguishing feature of the Commission's impact 

assessment system’.251 An important question regarding the quality of the system is therefore whether so far 

the Commission IAs have managed to cover the three types of impacts - economic, social and environmental 

- in a thorough and balanced manner. After all, the more types of impacts are being assessed with regard to a 

certain proposal the better a DG will be able to take different considerations into account in order to make a 

balanced decision.  

   All evaluation studies that have stressed the issue of balance concluded that many impact assessments 

approve of an unbalanced coverage of the different types of impacts.252 And probably most striking, the 

balance has only deteriorated over the years instead of improved. The proportion of impact assessments that 

takes all three dimensions into account has declined quite drastically from almost 86% in 2003 to only 38% 

in 2006 (Annex C: figure 17). The average number of dimensions assessed has steadily declined from 2,80 to 

2,06 between 2003 and 2006. Particularly environmental impacts tend to get ‘forgotten’ when an IA is 

carried out. Whereas in 2003 still more than 4 out of 5 impact assessments covered environmental impacts, 

this number dropped to only 2 out of 5 IAs in 2006. Economic and social impacts are still assessed in 4 out of 

5 IAs, but this used to be almost 5 out of 5 during the first years of the IIA system (Annex C: figure 18). 
 

4.4.2 Quality of the estimates: quantification and methodology 

But there is more to it than only an imbalance in the types of impacts that are being assessed. Scholars and 

other experts have also criticized the poor assessment of costs and benefits - among all three dimensions -, 

thereby often stressing a disappointing level of quantification and monetization. Thus, even when impacts of 

a certain type are identified, this does not necessarily imply that these impacts are also assessed and estimated 

in a thorough way.253 

   The TEP evaluation observed that with regard to economic impacts, ‘it seems to be a lack of solid, reliable 

data (especially sectoral data) that has often hampered a more well-founded, quantative analysis’.254 A lack of 

‘appropriate tools and methods for assessing economic impacts was very rarely cited as a problem in practice’. 

The guidelines even appear to offer a rather broad range of tools and methods for assessing economic impacts.  

   With regard to social and environmental impacts the tools and methods for assessing costs and benefits 

seem to pose a much bigger problem. According to the TEP evaluation many interviewees stressed the lack 

of tools and methodologies to adequately quantify social and environmental benefits. Moreover, in case they 

are available, their application tends to be time consuming and resource intensive, since social and 

environmental benefits are often difficult to frame in economic terms. “As a result, these impacts are often 

only discussed qualitatively, giving rise to concerns that they end up counting for less in the overall IA.”255  

   Statistics on the level of quantification across the three dimensions indeed show a relatively low level 

regarding social and particularly environmental impacts. Besides this, there seems to be an overall trend that 

the levels of quantification and monetization are declining rather than mounting (Annex C: figure 19 and 20). 

But the criticism goes beyond disappointment about the level of quantification. Some evaluations stressed 

that whereas positive impacts are identified, direct and indirect costs tend to be ignored.256 Others have 

                                                
251 cf. Office of Management and Budget/ Secretariat General of the European Commission (2007), p.3 
252 cf. Lee and Kirkpatrick 2004, 2006; Wilkinson 2004; Renda 2006; Franz and Kirkpatrick 2006; IMV 2006; EEAC 2006, and TEP 2007 
253 cf. Vibert 2004; Franz and Kirkpatrick 2006; Lee and Kirkpatrick 2006; Renda 2006; IMV 2006; AMCHAM 2006 and DCCA 2007 
254 cf. TEP 2007, p.42. See also p.80: "63% of respondents to the stakeholder survey considered that the analysis of impacts in IAs they 

had participated in was not based on sufficiently solid, transparent and reproducible data. The vast majority of Commission officials 
(70%) also agreed that where data were lacking/inappropriate, it had a significant effect on the quality of the IA." 

255 TEP 2007, p.42-45, see also p.79-81 
256 cf. IMV 2006; Renda 2006; Franz and Kirkpatrick 2006 
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stressed shortcomings in the level of assessing international impacts of a proposal.257 A more recent 

evaluation found that there have been improvements, though, in the reference to international impacts and the 

assessment of indirect costs and negative impacts.258 
 

4.4.3 Comparing different policy options 

An important function of the IIA procedure is to allow officials and other decision-makers to compare the 

possible effects of different policy options, in order to decide on the basis of this information which one is the 

best to choose. A Commission proposal thus being the outcome of a process of comparing trade-offs.  

   Many evaluation studies have criticized the relatively low number of policy options being investigated.259 

The number of options presented has only declined between 2003 and 2006, from an average of 4.95 to 3.83 

(Annex C: figure 21.1). In case 3.83 still seems a reasonable number, one should not forget that some IA 

reports identify more than 10 options, while others only identify 1 or 2 options. And besides that, in most 

cases one of the options is that of doing nothing (Annex C: figure 21.2 and 21.3).260   

   Also when different options are presented, the comparison as such has been criticized for being 

problematic. First of all, because some IAs would only constitute a justification of a choice already made, 

rather than being a real search for the best option.261 If this is true, this would prove the fear for IAs being not 

much more than a ticking-the-box procedure to be justified, which is of course highly problematic from the 

perspective of the Better Regulation agenda. The IIA system is then creating more bureaucracy rather then 

less, while not truly contributing to the quality of proposals. 

   A second criticism with regard to the comparison of options has been that alternative options are not 

assessed to the same extent as the preferred option, which of course makes a true and proper comparison 

problematic.262 The findings of the TEP evaluation are not very clear on this issue. Whereas interviews seem 

to confirm the criticism263, statistics seem to contradict it: whereas in 2003 still only about 60% of the options 

was truly being analysed, this proportion raised to almost 95% in 2006 (Annex C: figure 20.1 and 20.4). 
 

4.4.4 Transparency, consultation and other issues 

Many evaluations have stressed the issue of transparency, although often referring to very different issues.264 

Some studies, for example, have criticized the readableness of IAs.265 Others have stressed that transparency 

could be improved by making it clear ‘where the not yet published impact assessments are in the process - 

are they pending, withdrawn, postponed etc’.266 In many other instances, transparency has referred to 

consultation and the openness of the IIA procedure for external parties. Many evaluations value the IIA 

system for its positive contribution to consultation. However, this also seems to have raised the expectations 

regarding the possibilities, prompting many evaluators to call for further improvement. Whether it being the 

selection of different groups of external stakeholders267, or the timing and set-up of the consultation.268 

                                                
257 cf. Wilkinson 2004; Opoku and Jordan 2004; Franz and Kirkpatrick 2006 
258 cf. Franz and Kirkpatrick 2006 
259 cf. Renda 2006; Lee and Kirkpatrick 2004, 2006; DCCA 2006; EEAC 2006 
260 The percentage of IAs that presented a 'doing nothing'-option declined somewhat between 2003 and 2005, from 85,7% to 79,1%. In 

2006 this trend was reversed again, though, reaching a higher level than ever before, with 91,1% of the IA reports taking into account 
the 'doing nothing'-option (Annex C: figure 21.2). The 'do nothing'-option functions as a baseline in order to get insight into what is 
the added value of the other options. At the same time, this 'do-nothing'-option serves as a tool for addressing the issue of 
subsidiarity. It forces Commission officials to legitimate why doing nothing is no option. The latter is considered to be an important 
aspect of the IA procedure. 

261 cf. Lee and Kirkpatrick 2004; Franz and Kirkpatrick 2006; AMCHAM 2006; EEAC 2006, see also TEP 2007, p.39 and p.91 
262 cf. Wilkinson 2004; Lee and Kirkpatrick 2004; Renda 2006; Mather and Vibert 2006; AMCHAM 2006 
263 cf. TEP 2007, p.33-34 
264 cf. Opoku and Jordan 2004; Lee and Kirkpatrick 2004; Renda 2006; AMCHAM 2006; DCCA 2006; EEAC 2006 
265 Lee and Kirkpatrick 2004, p.26-27, see also Renda 2006; AMCHAM 2006; DCCA 2006 
266 DCCA 2006, p.6. There has also been praise regarding the use of internet to enhance the accesibility of impact assessments, referring 

to the easy website access to the Commission's IAs and the publication of Roadmaps linked to the Commission's Legislative and 
Work Programme."266 

267 cf. Opoku and Jordan 2004; DCCA 2006; AMCHAM 2006; EEAC 2006 
268 cf. Renda 2006; Lee and Kirkpatrick 2004 
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   Other issues raised in evaluation studies have been the unsatisfactory analysis of the problem at stake269, the 

‘obscure ranking of objectives’270, the lack of attention for political priorities such as competitiveness or the 

EU's Sustainable Development strategy271. Also the lack of attention for ex-post evaluation provisions has 

been criticized272 
 

4.4.5 Putting the findings into perspective 

The evaluation of the quality of IAs does not present a particularly rosy and promising picture. Instead of 

having improved, the quality of most IAs seems to have deteriorated between 2003 and 2006. The results 

should be put into perspective though.  

   (1) Since 2005, the Commission has started to produce far more IA reports. It is very well possible that in a 

way, the rise in ‘mediocre’ IA reports has leveled out the increase in the number of high-quality IAs. 

Particularly with regard to communications and other non-legislative proposals, one can question whether 

each and every assessment has been thorough and well-balanced (and was considered by the officials 

responsible as a valuable exercise). 

  (2) Another very important point to take into account is that all the evaluations discussed above have based 

their findings on IA reports carried out before the end of 2006. Since the start of 2007, however, the Impact 

Assessment Board has started its work. Since then many individual IA reports have been scrutinized and 

checked by the IAB on their quality. The IAB's opinions, but also the plain fact of a watchdog ‘being in 

place’ with the prerogatives to keep an eye on the quality of individual IAs, has probably only contributed to 

the quality of IAs, since 2006. 
 

4.5 Contributing to the quality of proposals? 

Probably the most important question is whether the IIA system also truly contributes to the quality of 

Commission proposals? It is a difficult question to answer though. How to decide whether the quality of a 

proposal has ‘improved’? After all, what makes a good proposal? And how to find out whether the substance 

has been influenced by the outcomes of the IA?∗ The TEP evaluation seems to be the only study to give some 

hints on the relation between the IIA system and the drafting of Commission proposals.  

   It appears that the IAs are mostly carried out at the same time that the proposal is being drafted, and often by 

the same officials that are also responsible for the drafting of the proposal. Officials acknowledge that there is a 

danger in such a ‘circular process’ as it is difficult to determine which process is driving which one forward.273 

What is somewhat worrying in this respect is the finding that there is often already a ‘preferred option’ present 

before the IA is conducted, either based on past experiences or due to political pressures. This is of course to 

some extent the inheritance of the pre-existing working methods. To develop a new practice with ‘open ended’ 

IAs will demand a change of organizational culture, which takes more than one or two years.274 

   What the TEP study shows as well is that the IA work puts greater demands on the Commission's 

resources, although it not really affects the time needed to adopt a proposal. The IIA system has not 

significantly shortened the time needed to reach agreement on proposals during the Inter-Service 

Consultation (the stage that precedes the adoption of the proposal by the College). Only the consultation 

process seems to have become more time consuming. However, whether the latter is to be considered a 

problem? Probably not.275 

   With regard to the actual substance of the proposal, it seem that only in ‘a hand full of cases’, IAs have led 

to significant changes or even withdrawal. The TEP study observes that IAs are nevertheless often valued for 

                                                
269 cf. Lee and Kirkpatrick 2004, 2006 
270 cf. Lee and Kirkpatrick 2004 
271 cf. Wilkinson 2004; Renda 2006; Franz and Kirkpatrick 2006  
272 cf. Mather and Vibert 2006; AMCHAM 2006 
∗    Note that beyond the Commission, the question can be rephrased as to whether the IIA system contributes to the quality EU legislation. 

This question will be examined in chapter 4, however. In this chapter the focus is still on the Commission's internal functioning. 
273 The TEP study also identified some cases, in which the IA was carried out only after the proposal had been drafted. 
274 cf. TEP 2007, p.100-103 
275 cf. TEP 2007, p.100-101 
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helping officials ‘to structure and further their policy analysis’ and for creating greater transparency (both 

within and outside the Commission).276 In an equal number of cases, though, the IAs appear to have been 

‘conducted primarily to comply with the formal obligation under the IA Guidelines to conduct an IA’.277 

 

5. Conclusions 

What appears from the first part of this chapter is that the Commission has been involved for more than ten 

years in a process of professionalizing its internal working methods in order to better target its policies. 

Particularly since the crisis of 1999, the Commission has tried to adjust its internal procedures for this 

purpose, for example by introducing the SPP-cycle and a system of activity based management. The 

Integrated Impact Assessment (IIA) System has been welcomed as a next step in this process of ‘more 

professional policy preparation’. 

   What the chapter also shows, though, is that it hasn't been an easy job to implement a system that 

effectively alters the Commission's internal processes regarding policy development and to implement a 

system that truly contributes to the quality of its proposals. Many weaknesses can be identified. Some of the 

IA procedures do not seem to fit neatly with more general internal procedures of policy preparation. At the 

same time, the system imposes extra burdens on parts of the organization where the added value not seems to 

be optimal. This makes that the IIA system is being perceived as problematic and ineffective by some 

officials. Potentially, this could hurt the legitimacy of the entire IIA system. On the other hand, as long as the 

system keeps evolving and the Commission keeps trying to improve the system in making it more effective 

and efficient, it should be possible to take away the breeding ground for such frustrations (note, however, that 

this also implies that frustration could easily find a breeding ground as soon as the IIA system stops making 

progress in terms of effectiveness - which will be touched upon in the next chapter).  

   The quality of the assessments seems to pose yet another problem, considering the shortcomings in the 

coverage of the three dimensions (economic, social and environmental), disappointing levels of 

quantification, etc. But, then again, also on this level, the Commission seems to try its best by making 

additional adjustments to the system in order to overcome the problems at hand (like setting up the IAB). 
 

What this chapter shows as well, though, is that - in a way - every Commission official seems to have 

accepted the idea that IIA is there to stay, whether he likes it or not. Among all DGs, the IIA system seems to 

have been accepted as a regular part of the Commission's policy process, although maybe not voluntarily.  

   You could almost say that the many problems the system is facing only confirm its wide acceptance. After 

all, most problems are nothing but a result of the fact that the procedure has been applied on such a large 

scale, covering all the Commission’s activities. With earlier attempts, the Commission seems never to have 

reached the stage where these kinds of problems could emerge in the first place. It are problems, typical of a 

procedure taking root in the organization. 

   However, this chapter only examined how the IIA system has affected the Commission’s internal working 

methods. The ambitions of IIA are greater, though. In the end, the IIA system is expected to improve the 

entire European decision making process. The next chapter will try to find out whether the new impact 

assessment procedure has altered inter-institutional relations as well? 

                                                
276 This seems to be the case for legislative proposals in particular. 
277 cf. TEP 2007, p.101 
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4 

 

 

Chapter        The European level: inter-institutional coordination 

 

 

 

1. Introduction 
After having examined developments at the level of the Commission with regard to carrying out impact 

assessments, in this chapter the focus will shift to a somewhat upper level of inter-institutional decision 

making on the scale of the European Union as a whole. The central question of this chapter will be in what 

way the introduction of the IIA system has altered the way in which the European Union as a whole makes 

decisions on new legislation? 
 

1.1 The traditional balance of power 

In order to find an answer, it is probably best to start with a brief discussion on how the debate on the use of 

impact assessments throughout the European legislative process, has been influenced by the fact that the 

issue touches upon the ‘institutional balance of power’. 

   Traditionally, ‘the EU model of policy initiation and formulation’ has always departed from the separation 

of powers between the three EU institutions. This balance of powers is ‘deeply rooted’ in the principle of 

non-interference as laid down in the Treaty of Rome. “According to such principle, each EU institution must 

strictly adhere to the limits of the individual competences assigned to it by the Treaty.” Under this 

framework, the Commission has traditionally been given almost full powers with regard to initiating new 

policies. And, just like the European Parliament has always been very keen on having its powers being 

respected by the other institutions, the Commission has always been ardent to maintain its privileged position 

regarding policy initiation.278 

   The introduction of the impact assessment system as a tool to improve the legislative process should be 

seen against this backdrop. All three institutions seem to realize that impact assessments may potentially 

develop into a powerful tool in the legislative process. The use of impact assessments may thus lead to a shift 

in the institutional balance of power. 

   However, none of the three institutions would like to see its position deteriorate or being compromised, what 

has made all three institutions very wary of the changes that may stem from implementing the new IIA system 

on a wider inter-institutional scale. Mather and Vibert have remarked that ‘there seems to be an underlying 

concern about the blurring of institutional roles’.279 That might also explain why the Commission has always 

been wary to emphasize that ‘impact assessment is an aid to decision-making, not a substitute to political 

judgement’ - as an attempt to take away any suspicion among the other institutions that the Commission might 

try to use impact assessment as a means to expand its influence on the legislative process.280 
 

With the rivalry between the three institutions regarding the balance of power in the back of our minds, it 

may not surprise that the inter-institutionalisation of the IA procedure has so far been rather complicated. 

The Council and the European Parliament lag behind the Commission in the use of IAs, whereas the 

Commission has taken a rather ‘ambivalent’ position concerning the use of IAs in an inter-institutional 

context. The next two sections will try to analyze into more detail the positions held by the three different 

institutions regarding the use of IAs throughout the European legislative process. What will be examined 

                                                
278 cf. Dinan 2005, p.187 and p.210-213; Renda 2006, p.128-129 
279 cf. Mather and Vibert 2006, p.20 
280 cf. COM(2002) 276, p.3; Mather and Vibert 2006, p.11; Meuwese 2007, p.289-290 
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concurrently is what administrative adjustments have been made by the European Parliament and the Council 

in support of the impact assessment procedure. In the third section will be discussed how the question of 

‘independent’ quality control has played an important role in the inter-institutional debate on the IIA system. 

 

2. The Commission 

The Commission has always been ambivalent regarding the role IAs should ultimately play in European 

decision making. Mather and Vibert have remarked that ‘while the Commission recognises that its IIAs are to 

be used as a 'common property' available as a starting point for each of the institutions, it is also insistent that 

their primary role is internal to Commission processes and to support the Commission's role’.281 It is 

interesting to examine what role the Commission expects IAs to play, internally as well as in the inter-

institutional process? 
 

2.1 Tool for internal use 

When considering the Commission’s expectations regarding the internal use of impact assessments, it 

appears that their function takes many forms. First of all, the assessment of a policy's possible impacts must 

help Commission officials to deliver high-quality proposals (in particular those working on it), i.e evidence-

based policy design. Second, IAs are to function as a strong policy co-ordination tool in the sense that they 

provide a way to promote cross-sectoral awareness and improve policy coherence. DGs learn to not only take 

their own policy preferences as a starting point for policy development, but to also take notice of the effects 

of their proposals to other policy areas and to wonder consequently whether these effects are desirable in 

terms of the EU's overall policy objectives. Third, the IIA system (including Roadmaps and ISSGs) are 

expected to facilitate internal decision-making and communication, at all levels of the hierarchy, from the 

DG level all the way up to the College of Commissioners. Finally, IAs are expected to help opening up the 

EU's policy-making process by improving consultation.282 
 

2.2 Supporting the Commission at the inter-institutional level 

The Commission has been far more hesitant regarding the role of IAs beyond its own bureaucratic structures, 

at the inter-institutional level. On the one hand, the Commission would like to see impact assessments 

contribute to the influence the Commission can exert throughout the European decision-making process. In 

official documents, for example, the Commission has stated that impact assessment ‘should help the 

Commission to exercise its right of initiative’. A less optimistic reading would be that the Commission will 

try to use impact assessments to advance its own interests. Or, to quote Mather and Vibert, ‘caution was also 

expressed about IAs being used as a tool to rationalize what staff or Commissioners wanted’.283 Chapter 3 

showed that this caution is not entirely unjustified.  

     On the other hand, though, the Commission has been suspicious of the inter-institutionalisation of the IIA 

system. (Note: we now arrive at a point where there appears to be a mutual distrust among the three 

institutions regarding the use of impact assessments. This mutual suspicion is worrying, because it could 

severely impede the development of the IIA system into an advanced decision making tool.) Whereas the 

European Parliament and the Council may doubt the Commission’s good intentions to deliver high-quality 

IAs and fear a Commission that simply seeks to justify its policy preferences, the Commission is afraid that 

both other institutions won’t take the Commission’s IA reports serious (dismissing them as merely being a 

propaganda tool). It would be a blow to the commitment among Commission officials to spend their sparse 

resources on conducting a time-consuming impact assessment that won’t make any difference anyhow along 

the road of inter-institutional decision-making. Mather and Vibert have stated that ‘it was suggested that 

                                                
281 cf. Mather and Vibert 2006, p.20, see also Meuwese 2007 
282 cf. e.g. TEP 2007, p.18-19; COM(2002) 276, p.2; COM(2005) 97, p.13; COM(2001) 428, p.3-4 and p.8; Mandelkern Report 2001, p.63-65 
283 cf. Mather and Vibert 2006, p.18 
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unless both the Council and EP show actual respect for the new discipline in their own practices it would 

have an adverse impact on the Commission's own commitment down the line’.284 

   Things could turn out even more discouraging, when the Commission gets disappointed by the way in 

which the EP and the Council carry out impact assessments for themselves. If these institutions won’t show 

real interest in the content of the Commission’s IA report and will themselves only carry out IAs to advance 

their own interests counter to that of the Commission (thus using their prerogative to conduct own 

assessments like a ‘motion of distrust’ against the Commission’s assessment efforts), it might be difficult to 

keep Commission officials motivated. The Commission might get the feeling that its historical role as the 

sole initiator of policies is being undermined by the other institutions. “If IIAs come to be seen mainly as a 

device for controlling and restraining the Commission then support for the new system within the 

Commission would wane.”285  
 

2.3 A dependent Commission 

At the same time, this distrust and fear clearly displays that the Commission is dependent on the other 

institutions and their attitude towards the IIA system. If they are not going to take the IIA system serious, 

why should Commission officials?  

   If the advocates of the IIA procedure within the Commission want to maintain a favourable climate for 

implementing the IIA procedure, they will need the back-up from the other institutions, in order to be able to 

convince those within the Commission who are more skeptical on the added-value of conducting elaborate 

IA studies. “In order to maintain the momentum of a promising start, several voices indicated the importance 

of continued top-level support from senior Commissioners and from the Secretariat General. The generally 

unstated implication is that not all Commissioners or DGs are seen to be equally enthusiastic about the role 

of impact analysis as a tool to achieve better regulation and that staff incentives to develop good quality IIAs 

would weaken if Commission priorities and management signals were to change.”286 The frustration 

slumbering among some Commission officials that IAs constitute nothing but a bureaucratic add-on - as 

identified in Chapter 3 - might then prove to be more difficult to contain. 

 

3. The other two institutions: EP and Council 
Despite the Commission’s leading role, the IIA system is not ‘owned’ by one of the institutions exclusively. 

Besides all major Commission initiatives, also substantial amendments proposed by the Council and the 

Parliament are to be subjected to an impact assessment. Besides this, all three institutions have agreed to take 

account of each others impact assessments. So, all three institutions are potential producers as well as 

consumers of their own impact assessments. 

   Although this ‘model’ was laid down already in 2003 with the signing of the Inter-institutional Agreement 

on Better Lawmaking, it seems as if the EP and the Council have first given the Commission the time and 

space needed to ‘blaze the trail’, to first develop a certain mode of operation for itself on how to conduct 

impact assessments and to set up internal structures for supporting the procedure.  

   But with the maturing of the IA system and the ending of the Commission’s trial period in 2005, there 

seems to be no reason anymore for the European Parliament and the Council to linger and put off action in 

the field of impact assessment. If both institutions don’t want to fall behind, they will have to step up their 

efforts and start catching up. The agreement of the three institutions on a Common Approach to Impact 

Assessment in November 2005 seems to have epitomized this step change on the side of the EP and the 

Council. “This document amounts to a renewal by the European Parliament and the Council of their 

commitment to carry out IAs on substantive amendments and to use Commissions IAs in their legislative 
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 60 

deliberations.”287 But, have they delivered so far? Have they started conducting their own impact 

assessments? Have they started to build up their own structures to support their IA practice? 
 

3.1 The European Parliament 

Besides signing the Common Approach to Impact Assessment, the Parliament’s determination to step up its 

efforts regarding the use of impact assessments seems to be reflected by the adoption in March 2006 of the 

Report on Better Lawmaking 2004, drafted by Bert Doorn.288 “The report shows that the Parliament is fully 

committed to IIAs and after a period in which the Council and Commission made the running, is determined 

to play a full part in the working of the new system.”289 Has the EP lived up to these ambitions? 

   Up till now, the European Parliament has carried out five impact assessments - on directives concerning 

working times, batteries and accumulators, air quality, pre-packed products, and consumer credit. But, 

although the EP has its own budget to conduct IAs, there appear to be problems with (1) public procurement 

procedures. This has made it hitherto complicated to actually make use of the 700.000 euros that have been 

made available. Moreover, (2) the Commission's IAs are considered to be so comprehensive that alternatives 

have been assessed already, which takes away some of the ground to conduct a whole new, own IA study. An 

EP official also remarked that (3) there seems to prevail a certain fear among MEPs that IAs will de-politicize 

the decision making process, therefore binding the hands of the MEPs. And, what’s more, (4) when a 

political position has in fact already been decided upon, it would be redundant to have an IA carried out.  
 

How the EP handles IAs in concrete cases depends largely on the rapporteur. He/she is the only one to study 

the IA and the IAB opinion elaborately. He might also decide to request a note from the Secretariat. 

   The interest in IA seems to differ from one committee to another. The Committee for Environment, Public 

Health and Food Safety (ENVI) seems particularly interested in impact assessment. They for example 

organized a working meeting on IA. 

   Rather than conducting its own impact assessments, the EP appears to develop a practice of having the 

Commission’s IA checked and evaluated internally by the Parliament’s Secretariat. The Secretariat – which 

moved to Brussels in 2004 - has a pretty large research unit, with a staff of about 600 people. On top of its own 

resources, the Secretariat can also make use of a budget to hire external expertise, which is mainly done under 

framework contracts. These framework contracts are attractive for being used for IAs. They offer easy access to 

research facilities and do not require the Parliamentary Committee to make a selection between one ‘independent’ 

consultant or another (including negotiating a deadline).290 But why then this additional budget of 700.000? 

   One should understand that the Parliament’s very nature makes the application of the IA procedure rather 

complicated. Attempts to make use of ‘neutral’ and ‘objective’ independent expert advice in a highly politicized 

environment are easily considered to be suspect. The first problem is that internal EP experts (officials) ‘might 

feel that they would be ‘crossing a line’ if their work suggested that a possible amendment close to the heart of a 

political grouping was poorly supported by cost benefit analysis’. This is not to say, however, that this ‘conflict 

of interests’ can be overcome by commissioning independent consultants to do the work. ‘It was suggested that 

even independent consultants hired under a framework contract would be reluctant to come up with analysis 

that undermined a position that appeared to have support in the committee sponsoring the research. Moreover an 

interest in future contracts or relationships would weigh on the outside organisation.’291 

   This might explain why there evolves a practice within the EP to rather check the Commission's IAs by the 

Parliament’s internal experts (rather undisputable) than to carry out own IAs. Only in exceptional cases, a 

distinct parliamentary IA study on a substantial amendment might provide an interesting possibility, and than 

rather via the Secretariat’s own framework contracts than via parliamentary committees choosing on the basis 

of public procurement. 
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Another complicating element regarding the use of IAs at the level of the EP is ‘the disjunction in timing 

between EP legislative procedures and Commission IIA procedures’. Whereas the Commission starts its IA work 

as soon as there has been formulated an idea on a possible future Commission proposal, the EP's first reading 

procedures start only 'when an already-formulated proposal in presented by the Commission to the EP’.292 

   “From one perspective it was suggested that EP procedures could very well be adapted so as to allow the 

relevant EP committee to have a hand in shaping the IIA in order to ensure that it covered the angles and 

issues likely to be of interest to the EP at subsequent legislative stages. However, it was also suggested that 

premature EP involvement might make it more difficult for Commission analysis to change the scope or legal 

shape of a possible proposal or to turn down the possible proposal in favour of no action at all.” 

   That the Commission is not very pleased with such possible interference in policy preparation activities, 

appears from the fact that the Commission has ‘reversed its position on whether it would be prepared to carry 

out at the request of other institutions IIAs on all amendments being considered by the Council or 

Parliament’.293 
 

3.2 The Council 

Just like the developments regarding impact assessment at the level of the European Parliament appear to have 

been influenced by the institution’s typical make up, competences and role in the inter-institutional decision 

making process, the Council’s way of dealing with IAs may be interpreted from a similar perspective. 

   In a way, you could say that the Council has better integrated impact assessments into its formal procedures 

than has the European Parliament. As opposed to the EP, the Council has adopted special guidelines that 

provide the chairmen of Council Working Parties with clear guidance on the use of Commission IA reports 

during working group discussions. Those guidelines also include suggestions how to maintain contact with 

the Commission when questions may arise regarding the content of the analysis.294  

   However, since the Council’s decision making culture is infamous for relying on wheeling and dealing 

instead of following formal rules and official guidelines, the changes these procedural adjustments might 

bring about should not be overestimated. The bargaining culture that has always thrived inside the Council 

may even endanger the success of the whole impact assessment procedure. The higher the level of decision 

making, the more the technical argument is being exchanged for the political argument in order to reach 

agreement. “COREPER in particular is steeped in the arts of negotiation, bargaining and compromise – not 

the culture of analysis. Compromise will not be put at risk by evidence.”295 If this style of decision making 

won’t change due to the introduction of the impact assessment procedure, it remains to be seen whether true 

improvements in the quality of European legislation can be expected to result from the IIA system. In that 

case, it won’t be enough to repeat some powerful political statements on the Council’s strong political 

commitment to Better Regulation and impact assessment. That won’t make up for the incapability to alter the 

Council’s day to day practice. 

   And it will have a corrupting effect on the attitude of the Commission and the EP regarding impact 

assessment as well. Why should Commission officials put so much effort in conducting high-quality and 

well-balanced impact assessments, when they know that a bunch of high-level national officials will 

eventually decide on the basis of a political compromise the actual make up of the new legislation? What will 

the IA procedure then be more than a ‘box ticking’-exercise? 
 

There also appear to be more practical problems with regard to the Council’s capacity to conduct its own 

assessments on substantive amendments. The Council Secretariat is said to lack ‘any expertise in this area’, 

whereas individual member states might have ‘expert knowledge of their own situation but would find it 

difficult to carry out EU-wide analysis’. This might explain why the Council has so far made only one 

attempt in conducting an own impact assessment on a substantive amendment. This concerned a directive on 
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batteries, and was undertaken by the Dutch Presidency at the time. However, its success was far from clear 

cut. Rather than conducting its own impact assessments, there seems to evolve a practice of consulting the 

Commission’s impact assessment report, using it as a starting point for Council working group discussions 

(in that sense the adopted guidelines might prove influential and fruitful after all).296 
 

3.3 Comitology 

Not directly related to the Council, but certainly related to the involvement of Member States in EU decision 

making, is the comitology stage. This stage of decision making seems to pose another great challenge to the 

IIA system and the ambitions to improve the quality of EU legislation. One should know that a large part of 

the EU's legislation is defined during the comitology stage, when national experts fill in the (executive) 

details of the broader legislative framework. “The EU produces thousands of implementing acts annually.”297 

It might therefore not surprise that the ultimate quality of EU legislation is for a large part determined during 

this stage of policy making. However, the legislative details that are added during this phase of the decision 

making process are not covered by the IIA procedure. 

   Particularly with an eye on the EU’s ambitions to cut down administrative burdens, this seems to be 

problematic. If the EU intends to reduce the administrative burdens posed on European businesses, it should 

also - and particularly - assess the possible burdens that may stem from the numerous legislative provisions 

that are agreed upon during these comitology meetings. Because this executie legislation often lays down the 

information obligations and compliance requirements for businesses and citizens, it is at this stage of the 

legislative process that most administrative burdens are being introduced.298 How ever to reduce European 

burdens, if this part of the decision making process is not taken into account? There are indications that 

things are starting to change in this respect, though.299 

 

4. The ‘independent watch dog’-discussion 

The tensions between the different institutions on the use of the IIA system, stemming from the delicate 

balance of power between the three, has probably appeared most clearly from the inter-institutional 

discussion on the external review of the IIA system (and the kind of arrangements that are needed to fulfill 

this role adequately). 

   As already mentioned earlier, the EU’s impact assessment procedure is designed to serve all three 

institutions in fulfilling their role in the legislative process, and is thus not ‘owned’ by one of the institutions 

exclusively. What has become apparent from this chapter so far, as well, is that the added value of IAs to one 

institution largely depends on whether the other two institutions take the IA procedure seriously within their 

own sphere of competence.300 Under such ‘interdependent’ circumstances, it might seem appropriate to 

establish a body, not aligned to one institution in particular, to watch over the system’s quality and 

functioning, thereby ensuring the system’s overall legitimacy (for all three institutions to a satisfactory 

degree). International experience seems to confirm the importance of such a watch dog. “Since the late 

1990s, OECD reports have always stated the importance of linking impact assessment to an oversight body 

as a key enabler of the success of regulatory impact analysis models.”301 At the complex and fragmented 

European level it may appear to be all the more useful and maybe even a prerequisite for the successful 

development of the IA procedure. After all, an independent watch dog could take away the existing mutual 

suspicion with regard to the intentions of the other institutions involved (the EP and Council suspecting the 

Commission to merely use IAs to justify its own preferences, the Commission suspecting the EP and the 

Council trying to contain the Commission’s autonomy with regard to policy initiation). 

                                                
296 Based on an interview with an official working at the Council’s Secretariat General 
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Renda states that the issue of establishing an independent agency to watch over the quality and functioning of 

the IA system was already being considered before the actual launch of the Commission’s integrated impact 

assessment system in 2002.302 The lesson learnt by the Commission from its earlier experience with impact 

assessment (under the BIA procedure) was ‘that a dedicated structure is needed to support an impact 

assessment process’. Such a watch dog should conduct a quality check on the assessments carried out and 

may also issue guidance. The Commission preferred it to be ‘situated centrally within the Commission in 

order to ensure transparency and coordination’. In 2006 (so before the setting up of the IAB), Renda stated: 

“This suggestion, however, was not transposed into the new IIA model introduced in 2003. Today, most of 

the problems encountered in the IIA experimental phase should 'ring a bell' in Brussels, and lead to a decision 

to remedy the 'original sin' of not appointing a supervising agency for what now appears as a quite 

uncoordinated and unsupervised assessment exercise.” It made him exclaim that ‘the absence of a dedicated, 

individual oversight body is certainly one of the evident limits of the current IIA model’.303 
 

Taking into consideration that most of the assessment work is done by Commission officials - usually by the 

same officials that also work on the legislative proposal that is being subjected to an impact assessment304 - it 

won’t surprise that the EP and the Council may have been particularly interested in establishing a watch dog 

independent of the Commission (rather than ‘situated centrally within the Commission’). Since how could 

otherwise be assured that the Commission’s impact assessments are of high quality and being conducted in a 

balanced and comprehensive way? How else could be guaranteed that the Commission won’t use the impact 

assessment’s air of objectivity and thorough analysis to disguise the fact that it actually would like to push 

forward its own policy preferences? 

   The Commission has been more averse and reluctant to establishing an independent body that would be 

given the mandate to supervise, and possibly even interfere, with Commission work on future policy plans.305 

That is not to say, however, that the Commission hasn’t been receptive to the concerns of the EP and the 

Council with regard to ‘guarantees’ on the quality of the system. After all, it is in the Commission’s own 

interest to have the legitimacy of its IIA system firmly established among the other two institutions. 

   To concede to the wishes of the other two institutions, the Commission first of all announced an 

independent external evaluation of the Commission’s impact assessment system, early 2005.306 The 

evaluation was completed and published in April 2007 (the TEP evaluation). 

   But maybe more significantly, the Commission announced in 2006 to establish the Impact Assessment 

Board (IAB). This board was to function more or less as the desired ‘independent’ watch dog, to the extent 

that it would issue critical opinions on all the Commission’s impact assessment reports. However, it would be 

situated within the Commission. The IAB-format might for that reason be considered as a compromise 

between the preferences of the Parliament and the Council (and other interested parties) on the one hand and 

the preferences of the Commission on the other hand. The Commission was prepared to set up a body as 

independent and critical as possible to ensure the quality and thus legitimacy of the IIA procedure, but it 

would hold on to its claim to maintain control over its own system, therefore establishing the body within the 

Secretariat General’s structures. 
 

Since the IAB was established in November 2006, it has issued over 100 opinions on individual impact 

assessment reports. Is it possible to already say something about the success of the IAB in performing its role 

as a watch dog on the system’s quality? 

   For this purpose, it might be useful to discuss some of the organizational features of the IAB. What is 

distinctive for the board is that it consists of high-level Commission officials that have been appointed ‘in 

                                                
302 cf. Renda 2006, p.124 
303 Renda 2006, p.124 
304 cf. TEP evaluation 2007, p. 100-101 
305 cf. Meuwese 2007, p.303 
306 cf. COM(2005) 97, p.6 
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their personal capacity’.307 The implication of such a construction is that none of the high-profile board-

members can send a substitute official to replace them during the Board’s meetings. This prevents the Board 

from losing some of its profile and stature along the way (it precludes a process of sending ever lower 

ranking officials, a common problem). The board is composed of 4 directors (from DG Ecofin, DG Empl, 

DG Entr and DG Env) and the Deputy Secretary General, Alexander Italianer. Although still Commission 

officials, they assure that they ‘have taken care to fully respect the distinction between their roles as 

Commission officials and as members of the Board’.  

   Establishing its independence as a watch dog seems to have been one of the main objectives during the 

Boards first strides. “The Board has taken steps to establish itself as an independent, impartial support and 

control body within the Commission. Nominated by the President ad personam and operating under his 

authority, its members have worked independently from Commission services, member of the College and 

from lobby groups.”308 

   The IAB has a mandate to scrutinize and issue opinions on the quality of individual draft impact 

assessments. In actual practice this comes down to the fact that DGs send their draft impact assessment report 

to the board. This report is then being scrutinized by officials from the unit supporting the IAB’s work (SG C-

2, 6 staff members) It is the Deputy Secretary General, however, who takes personal care of drafting/checking 

a first opinion on the DGs IA report, before having it discussed in the Board. When the Board has agreed on 

the opinion, the document is submitted to the DG involved. The DG is then expected to take the IAB’s 

suggestions into account when finalizing its IA and IA report. This final IA report is submitted to another unit 

of the Secretariat General (SG C-1), which allots the report with a ‘fiche’ that mirrors the position of the 

Secretariat General, before sending it on to the College of Commissioners. The SG’s position laid down by 

the fiche can take four different shapes: ‘approved’, ‘approved with reservation’, ‘not approved’ and 

‘suspended opinion’.309 “The opinions of the Board are not binding… Ultimately it is the Commission who 

takes position on a proposal, taking account of the impact assessment and the Board's opinion.”310 
 

It is of course difficult to say, whether the IAB is able to contribute to the overall quality and legitimacy of 

the Commission’s impact assessment system. However, taking different elements into account, the added 

value of the Board seems to get acknowledged both within the Commission as well as outside.  
- DGs seem to experience an incentive to deliver high-quality and well balanced impact assessments. They can 

no longer get away with handing in a poor analysis of only a few pages. Since the IAB has started to issue its 

opinions the average number of pages of IA reports have started to mount (Annex C: figure 15). 

- Dutch officials have stated that after some initial skepticism, they have the impression the IAB is doing a good 

job and making a good contribution to raising the IA systems quality. This is partly based on reading the IAB 

opinions that contain clear criticism as well as suggestions to improve the IA report. 

- The transparency of the IAB’s work – every opinion is published on the Commission’s IA website – enables 

other actors involved in the European policy making process to take account of the IAB’s remarks on the 

shortcomings and weaknesses in the assessment, when contemplating on the Commission proposal concerned. 

In the Netherlands, for example, it is integrated into the procedures for EU policy co-ordination to take notice 

of IAB opinions when available. 
 

The Commission has recently added another chapter to its experiences with ‘control bodies operating 

independently from the Commission’. Also with regard to the EU’s administrative burden reduction 

operation, that has been launched quite recently, the Commission has decided to install a body which should 

supervise and monitor all the activities in this field. It will concern a High Level Group of Independent 

Stakeholders on Administrative Burden composed of 15 members (again appointed in a personal capacity) 

                                                
307 ‘The Impact Assessment Board works under the direct authority of the Commission President. Its members are high-level officials from the 

Commission departments most directly linked with the three aspects of the impact assessment – economic, social and environmental impacts. 
The members have been appointed in their personal capacity and on the basis of their expert knowledge.”, cf. the Commission’s IA website 
(http://ec.europa.eu/governance/impact/iab_en.htm) 

308 cf. SEC(2008) 120, p.2 
309 Based on interviews with officials involved in the IAB’s work. 
310 cf. Commission website on IA (http://ec.europa.eu/governance/impact/iab_en.htm) 
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chaired by Edmund Stoiber. DG Enterprise shall provide the group with secretarial support. The group will 

issue opinions and give advice, whether at the Commission’s request or at its own initiative, on the 

implementation of the Action Plan on Reducing Administrative Burdens in the European Union. On 17 

January 2008, the group held its first meeting and in February it published its first opinion regarding fact 

track actions to reduce administrative burdens. 
 

This is quite an innovation at the European level, to draw up certain external structures to supervise the work 

of the Commission. That the Commission has opted for this approach twice in quite a short time may indicate 

that the EU is serious about implementing the Better Regulation agenda and make it a success. 

 

5. Conclusions 

What appears from this chapter is that the ‘delicate’ balance of power between the institutions plays an 

important role in the inter-institutionalisation of the IIA procedure. The Commission has been hesitant with 

regard to the use of its IAs throughout the entire legislative process. The primary role of the IIA system 

seems to be for internal use, according to the Commission. However, if the other institutions are not going to 

make use of the Commission's IAs, it will become difficult to uphold the commitment among Commission 

officials regarding IIA, particularly among those officials that are skeptical already. The internal use of the 

IIA system depends on the external success of IIA.  

   At the same time, the other two institutions seem to be hesitant to the IIA system too. Despite praising impact 

assessment for its added value, the EP and the Council would not like to see the IIA system compromise their 

respective roles in the European legislative process. And even if they were willing to fully embrace IIA, their 

institutional structures and organizational culture do not always seem to allow for an easy implementation of 

the new IIA procedures. So far, their performance in carrying out their own IAs has been disappointing. It 

seems as though they want to compensate this by relying on the Commission's IA reports. Both the EP and the 

Council have made efforts to integrate Commission IA reports into their regular working methods.  

   Much of the ultimate success of the IIA system will probably depend on the use of the IA reports by 

national officials, both in the Council and during the comitology stage. With regard to the Council, the 

question is whether national officials will be prepared to ‘put compromises at risk in favour of evidence’? 

And with regard to comitology, the question will be whether national officials will be prepared to refrain from 

creating overly detailed regulations and start trust the Commission for not abusing its executive powers?311 

   What is promising, though, is that the overall legitimacy of the IIA seems to have been strengthened in 

2007 due to the establishment of the IAB (and the High Level Group of Independent Stakeholders on 

Administrative Burden) that watches over the quality of the Commission's IAs. This has settled a long 

running inter-institutional debate on external supervision. At least for a while. 

 

 

                                                
311 "Although the Commission is the EU's executive body, responsible for executing or implementing EU policy, the Council long insisted that 

the Commission draft these legislative acts in collaboration with national officials in the comitology committees. It did so because member 
states were jealous of their national prerogatives and suspicious that the Commission would attempt to alter the Council's acts with its 
implementation legislation. Member states therefore devised the comitology system to oversee - some would say constrain - the Commission's 
executive powers.", cf. Dinan 2005, p.340 
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5 

 

 

Chapter    The National level:  

a case study of the Netherlands 

 

 

 

"Joint efforts are the key to success. The regulatory environment for European businesses and citizens 

consists of several layers of often intertwined laws and rules generated at different levels. None of these 

regulators can improve the quality of this legislative network decisively on its own. Concrete improvement in 

the quality of the overall regulatory framework requires a determined, consistent and coordinated effort at 

all regulatory level.”312  

 

1. Introduction     
 In the European discussion on Better Regulation not only the ‘shared responsibility’ of the different 

European institutions has been stressed almost continuously. On as many occasions, the Commission and the 

Council have stressed the important role individual Member States have to play in promoting the European 

Better Regulation agenda. It has often been stated that the European venture in the field of Better Regulation 

can only succeed when backed up from below by efforts at the national level to tackle red tape and promote 

better regulation. The Commission has therefore urged Member States to develop their own national better 

regulation agenda's by setting up simplification programmes and integrate a form of impact assessment into 

their own national decision making process (preferably comparable to the integrated European approach), 

while at the same time urging Member States to improve the transposition of European legislation. The 

Council has always supported this call and responded by underlining over and over again the commitment 

among member states to play their part. 

   But what approves of it being more than only a mantra? Of it being more than only lip-service? Calls for a 

shared effort at both the national and the European level often remain quite general and are certainly not 

elaborated into great detail as to what form such national efforts should be moulded into - let alone the way in 

which these efforts should be coordinated.  

   So, an interesting question is what actually happens at the national level? How do Member States anticipate 

at their national level the European Better Regulation agenda? To what extent and in what way do Member 

States undertake initiatives that address the issue of Better Regulation? Is their approach to the issue 

comparable to the one that dominates the European level? When contemplating on neo-institutional theory, 

one would expect that the EU functions as the centre of gravity for Better Regulation affairs influencing the 

developments at the lower level (i.e. the member state level). But does reality indeed correspond with these 

propositions, or is reality more bold and robust? Does the EU provide a ‘standard approach’? 
 

1.1 Case study: the Dutch approach to better regulation     

The situation at the national level differs considerably from one country to another. Some Member States 

already have a fairly long history with regard to Better Regulation measures, such as impact assessment and 

initiatives to tackle red tape, whereas other countries are only just starting to make their first steps in this 

field. Sadly enough, but understandable from the point of view of limited time and resources, it is not feasible 

to examine the situation for all member states in the context of this paper. This chapter will provide 

                                                
312 MEMO/06/426, p.3 
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nevertheless an interesting insight of the interaction between the national level and the European level with 

regard to Better Regulation by examining the situation in one of the Member States: the Netherlands. The 

Netherlands will function as a case study. This case study can make up to a large extent for an elaborate 

cross-national comparison, since the Dutch situation offers by its singularity already some interesting insights 

in how the European level and the national level interact when dealing with a complex cross-cutting policy 

issue such as Better Regulation. 

   The Dutch case will be discussed in a couple of steps. The first section will be a brief discussion of the 

Dutch track record with regard to Better Regulation efforts. Since the beginning of the eighties, the Dutch 

government has undertaken initiatives to promote Better Regulation. It will appear from this historical 

overview that the roots of the Better Regulation discussion have led to a somewhat different approach to the 

issue than can be found at the European level. This of course has its consequences for the interaction and 

leverage between the national level and the European level. 

   The second section will provide a brief theoretical discussion on the interaction between the national and 

the European level. It will be explored what neo-institutional theory can tell about this interaction. The third 

section will elaborate how the Dutch government has anticipated the European Better Regulation agenda 

from 2002 onwards. The question is of course how both levels have interacted: did the situation and 

developments at one level influence the situation and developments at the other level, or the other way 

around? And in what way exactly? In the fourth section the focus will shift to more recent manifestations of 

interaction. Currently, there seem to prevail three lines of mutual influencing, all with their own implications. 

On the one hand there is the attempt to influence the European level, pushing it towards the Dutch approach. 

On the other hand there is the attempt to adapt pre-existing coordination structures to the requirements of the 

European better regulation agenda. And thirdly, there is the attempt to connect the Dutch approach better to 

the European agenda by introducing new structures and procedures.  

   So, there seems to be a mix op stiff-headedness, flexibility/adaptation and convergence/ submissiveness all 

at once. This runs against traditional neo-institutional convictions regarding interaction between the 

European level and the national level. 

 

2. A brief history of Dutch efforts 

A discussion of the Dutch track record in the field of Better Regulation cannot start without referring to the 

development of the welfare state (verzorgingsstaat) during the first decennia after World War II. The rise of 

the welfare state coincides with a certain view on the role of the government, based on a strong belief in ‘de 

maakbaarheid van de samenleving’:313 the government acting as the guardian of those who - as a result of the 

free market being the engine of economic progress - run the risk of not sharing in the increased welfare. By 

means of regulation, all kinds of vulnerable groups are safeguarded from falling victim to certain risks, and 

since everyone has an equal right of being taken care of, this leads to an ever expanding body of governmental 

tasks and accordingly to an ever growing body of legislation.314 In this respect the Dutch situation is 

comparable to that of most other Western European countries (in majority fellow EU member states). 
 

2.1 Beginning of the eighties 

Interestingly enough, this process of an ever expanding government came to a standstill at the beginning of 

the eighties, as economic growth started to falter.315 For the first time a discussion did arise on the negative 

and harming effects of legislative overkill. The ‘regulatory density’ (regelverdichting) was now more and 

more considered to be an impediment to economic development.  

   With an eye on the ailing business environment, a deregulation operation was launched by the Dutch 

government, under the leadership of L.A. Geelhoed. “Under the influence of (among other things) an 

economic recession, deregulation in our country was at first very much pre-occupied with ‘dis-regulation’, 

                                                
313 cf. Van Gestel and Hertogh 2006, p.28-29 
314 cf. De Swaan 1989; Van Gestel 2004 
315 cf. De Swaan 1989, p.233-234 
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that is to say the reduction and simplification of rules and regulations. For primarily macro-economic reasons 

and partly inspired by the ideas of American Monetarist economists such as M. Friedman, a drastic reduction 

in the number of laws and regulations was argued for. The main aim was to remove economic obstacles for 

the business community, but there was also a secondary objective, namely that of reducing the administrative 

burden for government.”316 Comparable initiatives to simplify legislation were found in most other Western 

European countries during that period.317 

   Afterwards the Dutch operation was being criticized for its rather narrow, one-sided emphasis on de-

regulation, neglecting too much the importance of improving the quality of legislation. Geelhoed himself 

would later add that the operation was simply focused on fighting the symptoms of regulatory overkill rather 

than tackling the underlying causes. By taking a ‘policy neutral’ approach, there was no room for questioning 

the underlying objectives of certain policies. Fundamental questions about the scope (and need) of 

governmental intervention were not being raised, as a result. This made the whole operation quite a pointless 

exercise, in the eyes of Geelhoed.318 
 

2.2 Beginning of the nineties 

There was a revival in the Dutch discussion on Better Regulation at the start of the nineties, under the third 

cabinet of Ruud Lubbers. This time the solution for reducing ‘regulatory pressure’ was not so much expected 

to come from de-regulation measures but rather from a better use of alternatives to traditional regulation. 

Expectations were particularly high with regard to the advantages of self-regulation. The qualitative aspect of 

regulation clearly gained momentum during this period.319 

   Moreover, the legislative process itself seems to have become, for the first time, an object for improvement 

and reform. The government gradually started to see its tendency to produce much output rather than effective 

output as a problem.320 Van Gestel and Hertogh remark in response to a memorandum from this period 

(‘Zicht op wetgeving’): “More than ever before, this memorandum sees not just the demanding and 

calculating citizen as the cause of regulatory accretion and over-regulation, but also the government culture 

itself. In parliament and inside the departments, performance is evaluated too much on the basis of the 

quantity of policy memoranda and regulations produced, and not enough on the basis of the achievement of 

underlying objectives.”321 Not that before the publication of this memorandum, the demanding citizen was 

apparently blamed for being the source of the government’s tendency to over-regulate rather that the 

government itself in terms of its functioning. 

   In contrast to the Dutch Better Regulation attempts during the eighties, the criticism with regard to this 

approach was that the increased interest for regulatory quality had been at the expense of ‘classic 

deregulation’. During the nineties, the discussion shifted back again in the direction of reducing and 

simplifying legislation. 
 

2.3 Mid-nineties 

During the first ‘purple’ cabinet under the leadership of Wim Kok (Paars I, 1994-1998), ‘deregulation’ got 

back on top of the agenda. Deregulation was this time explicitly linked to market liberalization with the 

launch of the so-called MDW-operation (Marktwerking, deregulering en wetgevingskwaliteitsbeleid).322 The 

                                                
316 Van Gestel and Hertogh 2006, p.30; see also Eijlander e.a. 1996, p.3 and p.8; Ministerie van Justitie 2006, p.1; Knapen 2005 
317 For an overview of the activities initiated in the then twelve EU Member States, see SEC(92) 1867, p.13-33 
318 cf. Van Gestel and Hertogh 2006, p.31 and p.44 
319 cf. Van Gestel and Hertogh 2006, p.32-38; Ministerie van Justitie 2006, p.1; see also Van Gestel 2004 on earlier Dutch experiences 

with a more qualitative approach. 
320 Van Gestel and Hertogh (2006, p.36) quote Van Maarsseveen on this issue. “His assertion illustrated by examples (that the self-

interest of legislating and implementing organisations and the civil servants employed by them plays an important role in the 
preservation of opaque and complex administrative law) is an interesting one. According to Van Maarseveen this is not a matter of 
bad faith. It is rather because the primary and immanent objective of government organisations, just like private companies, is to 
maintain themselves, to survive, to continue to exist; ‘such continuation is only possible on condition that the marketable production 
continues to expand.’ Here we see an argument that was also used recently in a report by the Economic Affairs Council (REA) on 
‘Bureaucratisering en overregulering’ (Bureaucratisation and over-regulation).” 

321 Van Gestel and Hertogh 2006, p.34 
322 cf. Gemengde Commissie Markwerking 2006. The MDW-operation was completed in 2003. 
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MDW-operation followed a couple of years of disappointing economic growth and was primarily targeted at 

promoting market competition and reducing regulative and administrative burdens for businesses.323 What 

was different this time in comparison to preceding operations was that the Ministry of Economic Affairs - 

then under the leadership of Hans Wijers - took the lead in the operation (instead of the Ministry of Justice). 

The political direction was allocated to a ministerial commission chaired by the Prime Minister himself.324 

   Some have criticized the MDW-operation. According to Van Damme, for example, the MDW-operation all 

too often took the assumption that less regulation would lead to better market competition as a starting point, 

whereas proper market competition in fact often requires all kinds of rules and supervisors.325 Others consider 

the MDW-operation to have been pretty successful. The difference with preceding deregulation operations 

would have been the stronger political commitment, the better organized political direction and the economic 

stagnation that raised the political urgency regarding reform measures.  

   Together, the wide range of MDW-initiatives are estimated by some to have led to a reduction of 470 

million euros in terms of administrative burdens. “How this sum was calculated is not entirely clear”, Van 

Gestel and Hertogh cleverly remark if not somewhat suggestively.326 In 2002, Hans Hoogervorst, then 

Minister of Economic Affairs, presented the Dutch Parliament slightly different figures. According to his 

book keeping the net administrative burden reduction between 1994 and 2002 was no less then a billion euros 

(1.053,6 million euros). Hoogervorst stated also that this was nonetheless not enough to meet the targets, set 

a few years before. Right from the start the intention had been to reduce administrative burdens by 10 percent 

compared to the level of 1994. In 1998, this target was being invigorated to 25% by a parliamentary motion 

(the so-called ‘Motie Remkes’). According to Hoogervorst, the 1 billion Euro reduction did not suffice to 

meet the 25% target. Not even coming close.327 
 

2.4 Until 2002: wrapping up 

What appears from the brief historical overview is that the Netherlands have a fairly long history in dealing 

with the issue of Better Regulation. There seem to have been shiftsin focus, though, over the years from a 

more quantitative approach (less regulations, deregulation) to a sometimes more qualitative approach 

(improving the legislative process, investing in alternatives for regulatory intervention) and back again. 

Moreover, economic considerations always seem to have played a prominent role in pushing the Dutch Better 

Regulation efforts ahead. 
 

2.5 Since 2002: a new Better Regulation wave 

In 2002, the second cabinet of Prime Minister Jan Peter Balkenende launched a new wave of Dutch Better 

Regulation initiatives, at about the same time that the Commission launched its Action Plan for a European 

Better Regulation agenda. This ‘Dutch approach’ differed quite drastically from its European equivalent. 

Whereas the European agenda was typically comprehensive, the Dutch efforts were focused on primarily one 

issue, namely administrative burden reduction. But before discussing the ‘Dutch approach’ and the 

interaction with the European level, some theoretical assumptions will be explored. 

 

3. Theoretical considerations: neo-institutional theory 

Neo-institutional theory provides an interesting lens for investigating the vertical interaction between the 

national and the European level. Elaborating such a neo-institutionalist analytical framework will hopefully give 

the Dutch developments some profile (relief), helping to get a better understanding of how things are evolving 

with regard to Better Regulation at both the Dutch and the European level, also in relation to each other.  
 

                                                
323 Eijlander e.a. (1996, p.3-4) seem to denounce the disappointing economic progress as the cause for launching the MDW-operation. 

Instead they refer to the world-wide liberalisation of markets as the main trigger of the MDW-operation. 
324 cf. REA 2007; Eijlander e.a. 1996; Van Gestel and Hertogh 2006 
325 cf. Van Gestel and Hertogh 2006, p.42 
326 cf. Van Gestel and Hertogh 2006, p.40 
327 Hoogervorst 2003, p.3; see furthermore Ministerie van Verkeer en Waterstaat 2004, p.6; Dit willen we nog even kwijt 2006, p.24. For 

the Remkes motion, see Kamerstukken 1998-1999, 25600 XII, nr.17. 
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3.1 Mimicking and the isomorphology mechanism 

Following Kassim, Schout and Jordan state that ‘European integration has demanded that actors adapt their 

administrations’. They point out that this applies in particular for horizontal policy operations such as, for 

example, Better Regulation. Horizontal operations like Better Regulation are defined by being directed at an 

over-aching objective that will not only affect all actors within the context, but also require the contribution 

of all actors involved to achieve the cross-sectoral objective.328  

   ‘The abilities of, and the extent to which, organizations are able to change is the field of neo-institutional 

theory’, Schout and Jordan remark.329 Neo-institutional theory may provide an interesting perspective on how 

the Dutch government deals with the issue of Better Regulation, knowing that it is not a purely and 

autonomous national operation, but also an operation that evolves at a ‘higher’ European level, and in that 

way also affecting the administrative and institutional developments at the national level (in the same way as 

national developments may affect the evolvement of the European Better Regulation agenda). The question 

now is how this interaction should be regarded? Does neo-institutional theory provide certain analytical 

concepts to examine the interdependent relationship between the two levels? 

   One of the mechanisms of organizational change that is described by neo-institutional theory is called 

isomorphism. “Applied to the EU, the isomorphology thesis would posit that lower levels organize their 

administrative processes parallel to the central level so that they can life up to the expectations. It is a type of 

mimicking spurred by the logic of appropriateness.”330 In a typically asymmetrical context like the multi-

level European context with its ‘higher’ EU level and its ‘lower’ national level, you would expect mimicking 

to be in the direction of the lower, more peripheral level adapting to the demands and innovations of the 

higher, more central level.331 So, with regard to Better Regulation, the isomorphology hypothesis would 

predict that national Better Regulation efforts take European developments into consideration and try to 

connect to these developments, thereby tending to a common approach to Better Regulation that mirrors 

(more and more) the European way of dealing with the issue . All peripheral actors at the lower national level 

i.e. the member states, including the Netherlands, are expected to develop a Better Regulation agenda that 

tends to connect to the approach adopted at the central European level. In this way, the approach followed by 

member states like the Netherlands will not only resemble more and more the approach of the European 

Union, but also that of all its fellow member states. 
 

3.2 Stability rather than change 

Whereas the isomorphology mechanism may assume national governments to adapt to European 

developments, neo-institutional theory also points at factors that slow down organizational change. “For an 

administration, these will include the political system of preferences that lays an overload of claims on the 

administration and the existing ministerial power relations (such as the tradition of ministerial autonomy and 

vertical differentiation between ministries). Moreover, small changes tend to be lost in the noise of ordinary 

historical experience and competing decisions.” This is not much different than saying that national 

administrations are of course not a tabula rasa, a clean sheet. Change has to root on pre-existing conditions. 

Any national administration makes up a breeding ground with its own traditions, vested interests and power 

relations. That this has its influence on change options and the actual course of change is evident. 

   From literature on Europeanization this institutional reluctance to change appears to be rather persistent. 

National administrations do not appear to have converged due to ‘the ever closer union’ at the European 

level. “The picture that emerges is that all the actors gradually and voluntarily adapt within the constraints of 

their existing systems to cope with the demands of EU membership.”332 

                                                
328 Schout and Jordan 2007, p.14; they refer to Kassim 2000 
329 Schout and Jordan 2007, p.14 
330 Schout and Jordan 2007, p.15 
331 See also Schout and Jordan 2007 
332 cf. Schout and Jordan 2007, p.17 
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   How does this apply to the Dutch efforts in the field of Better Regulation? Does the Dutch Better 

Regulation agenda develop in the direction of the European approach to the issue? Do the administrative 

structures that are set up in the light of the national Better Regulation agenda change to meet the 

requirements of the European Better Regulation agenda? Or does institutional stability persist and is 

administrative reform behind of policy innovation? 

 

4. A typical Dutch approach 

When taking office in 2003, the second cabinet under the leadership of Jan Peter Balkenende presented its 

motto for the next 4 years: ‘Meedoen, meer werk, minder regels’ (Participating, more work, less rules). With 

this motto, the Balkenende administration gave expression to its intention to make deregulation one of the 

vanguards of its policy.333 It heralded the beginning of a large-scale Better Regulation operation based on a 

distinctive approach primarily focused on reducing administrative burdens. Fundamentally different in its 

tight and constrained focus from the more comprehensive and integrated approach the European Union 

choose at about the same moment in time. 
 

4.1 The set-up of the reduction programme 

What defined the Dutch approach was that the Balkenende administration committed itself to a target of 

cutting down administrative burdens by 25% compared to the level of December 2002, all within its 4-year 

period of being in office - thus before the end of 2007. For this purpose, a comprehensive programme was 

launched, together with a structure to support the operation.334 

   After some years it appeared that this approach to fighting administrative burdens was pretty successful, 

particularly in comparison to all the efforts undertaken in the past, which had all failed to achieve a similar 

objective. That this distinctive operation did manage to deliver on its promises was largely explained by the 

institutional structure to support the operation. For example, by the World Bank, which stated that ‘the Dutch 

regulatory reform programme is a world leader’.335 It is therefore interesting to examine the defining features 

of the operation, in particular its procedures and supporting structure. Besides a clear and ambitious target of 

reducing burdens by 25%, the secret behind the success is said to rest on a few more ingredients.336  

   Probably the most important element has been the way in which a strong political commitment was 

converted into a strong political supervision. By clinging the whole framework to a strong political 

supervision, the operation turned from a purely administrative exercise into a political game. That helped 

raising the stakes for all the departments and officials involved.  

   The whole operation was placed under the supervision of the Deputy Prime Minister and Minister of 

Finance, Gerrit Zalm. In fact, Zalm shared the supervision with the State Secretary of Economic Affairs, 

Karien van Gennip, however, many of the Dutch public officials interviewed believed that particularly 

Zalm’s authority together with its personal commitment to cut down bureaucracy greatly contributed to 

pushing the operation forward. The involvement of the Economic Affairs department can probably be best 

explained from a historical background, since this Ministry had been the leading department in Better 

Regulation affairs for two consecutive cabinets in the years of the MDW-operation. Under the direct 

authority of the Minister and the State Secretary, a special unit dedicated to the reduction programme was 

established. This inter-departmental unit, called IPAL - a collection of public officials from the Ministries of 

Economic Affairs and Finance - had the task to co-ordinate and support the whole operation.337 Moreover, the 

reduction programme was closely monitored by an independent watch-dog called ACTAL, a board consisting 

of three members, supported by a secretariat of about 12 people.  
 

                                                
333 cf. e.g. ECORYS-NEI 2005, p.13. Already under the first Balkenende cabinet there had been taken certain steps for reducing 

regulatory burdens, like the report of the Commissie Sorgdrager, cf. Ministerie van Verkeer en Waterstaat 2004, p.5-6 
334 cf. Ministerie van Verkeer en Waterstaat 2004, p.6; De Geus 2005, p.1 
335 cf. Actal 2006, 2007a, 2007b; World Bank Group 2007; OECD 2007; REA 2007 
336 cf. Actal 2007a, p.6-7 
337 cf. Zalm 2003 
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The reduction programme started in 2003 with a period of one year in which all the departments had to 

measure the amount of administrative costs they actually impose on society, the baseline measurement.338 For 

this purpose a specially created measurement tool was used, the so-called Standaardkostenmodel. This 

methodology was used to calculate and monetize the administrative costs that stem from information 

obligations businesses have to comply with as a result of certain legislation. The complete body of legislation 

produced by each department was assessed in this way.339 

   Since the standard cost model provided a way of quantifying and monetizing administrative costs, it 

subsequently became quite easy to set targets for reducing the administrative burdens. Although the reduction 

targets decided upon by the cabinet differed from one department to another due to their individual 

circumstances, an overall reduction target of 25% in 4 years was agreed upon. After having presented a first 

list of reduction plans, every department needed to add new initiatives to this list over the next years in order 

to be able to eventually meet its own reduction target by the end of 2007. Every department had its own 

responsibility in setting up an infrastructure to support the departmental reduction programme.340 All 

together, a reduction in administrative costs of more than 4 billion euros had to be realized in order to meet 

the 25% reduction target. The baseline measurement had revealed that at the end of 2002 information 

obligations posed a burden of 16,4 billion euros a year on Dutch society, almost 3,6 percent of the BNP. 

   All the proposals for reducing administrative costs (as well as all proposals for new legislation) were to be 

approved by Actal, the external watchdog.341 Actal would not judge the substance of the reduction plan or the 

policy involved, but only check for a correct application of the standard cost model and for the reliability of 

the predictions regarding the possible reductions. When not approving the proposal submitted, Actal was to 

advise the department involved on possible adaptations for improving the proposal. If still not satisfied, Actal 

could also contact the Minister responsible or the Minister of Finance, in order to have the proposal discussed 

during the weekly cabinet meeting (Ministerraad). Apart from commenting on specific reduction proposals, 

Actal was also given the freedom as an independent body to issue an advice whenever it would feel the need 

to comment on issues of any kind (of course only with regard to administrative burden reduction). 
 

One element of the Dutch approach has not been discussed yet, the element concerning the political 

supervision that touches upon the question why departments would co-operate? Posing the question seems 

legitimate. Since, what incentive would a department have to cut down its own legislative arrangements? 

Why sacrifice influence? Why not have the other departments do the dirty job with regard to cutting down 

bureaucracy? To prevent departments from free-riding and to ensure their commitment to the task, the 

government introduced two control mechanisms.  

   First of all, the reduction programme was connected to the budgetary cycle. This meant that every year the 

performance of each department with regard to reducing administrative burdens was being evaluated under 

the authority of the Minister of Finance, Gerrit Zalm. If not meeting the targets agreed upon, this could have 

budgetary consequences for the department in the upcoming year. Quite an incentive for the average 

department to cooperate.342 

   The second way to ensure the full co-operation of the departments was the decision to set a ‘net’ reduction 

target. This implied that departments could not meet their reduction targets by cutting down existing 

legislation, while at the same time producing new legislation that would introduce new administrative 

burdens. The administrative burdens introduced by new legislation were incorporated into the estimates and 

reduction targets. This ‘net’ approach not only helped to come to a true and tangible reduction of 

                                                
338 cf. Zalm 2003. The baseline measurement for administrative burdens imposed on citizens was conducted somewhat later, and 

completed in the first half of 2005, cf. Ross-Van Dorp 2005, p.2 
339 cf. Zalm and Van Gennip 2006, Annex II. Using the Dutch model as a useful example, the European Commission later developed a 

rather similar methodology for measuring administrative costs. 
340 cf. Zalm 2003; Actal 2006, p.2; Dit willen we nog even kwijt 2006; Ministerie van Verkeer en Waterstaat 2004, p.7 
341 cf. Minister Pechtold of Administrative Reform, d.d. 23 Mai 2005, p.9; Actal 2006; the Actal-website provides many examples of 

advices, e.g. advice d.d. 22 December 2005 on a legislative proposal from the Ministry of Transportation, Public Works and Water 
Management. 

342 cf. Zalm 2003 
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administrative burdens for society, it also helped to restrain the seemingly insatiable hunger of most 

departments to initiate ever new policies.343 

   What has probably contributed to the commitment and devotion to the operation later on, might be the fact 

that the operation caught the attention of the rest of the world already at quite an early stage of the process. 

This tribute may have boosted the confidence among officials and departments that they were ‘on to 

something’. That they were on the right track. This may have made them highly motivated to push the 

operation to the next level. Actal proudly stated in its annual report: “The Dutch working method regarding 

the reduction of administrative burden is fully in the spotlights, not alone among other European member 

states and institutions. Countries outside the European Union also show lots of interest in the Dutch 

approach. We have even welcomed delegations from Australia and South-Korea.”344  
 

4.2 Business and citizens, two worlds apart 

One should note however that the acclaimed formula described above only refers to the reduction programme 

that dealt with administrative burdens imposed on businesses. Parallel to it, a reduction programme was set 

up dealing with the administrative burdens imposed on citizens. This second programme faced a little more 

difficulties and it is maybe for that reason that it sometimes appears to be somewhat neglected, 

overshadowed by the success of its counterpart.345 It is interesting of course to pose the question why the 

citizens-programme hasn’t been as successful as the business-oriented reduction programme? Has this got to 

do with its different supporting structure and different arrangements regarding the political supervision and 

the baseline measurement, as has been suggested by Actal?346 

   Already in 2005 the project team that coordinated the reduction programme for citizens commissioned an 

independent evaluation study to examine why the performance lagged behind the reductions targets agreed 

upon. One of the problems identified was that the Ministry in charge of the operation, the Ministry of 

Administrative Reform (Ministerie van Bestuurlijke Vernieuwing), newly established by the Balkenende 

cabinet, lacked authority. Officials interviewed during the evaluation doubted whether the leading role of the 

Ministry was completely accepted by the other departments. Some interviewees suggested that it might be 

better to put the Ministery of Finance in charge of the programme, since that department watched over the 

money. They also criticized the vast multitude of committees involved to co-ordinate the initiatives within 

and between departments. This only obscured true coordination. 347 
 

4.3 A more comprehensive agenda 

Because of all the attention for the operation to reduce administrative burdens by 25%, one would almost 

forget that the Dutch Better Regulation agenda actually comprised many more initiatives. Whereas the 

Ministry of Finance and the Ministry of Administrative Reform were primarily concerned with the reduction 

of administrative burdens, the Ministry of Justice and the Ministry of Economic Affairs launched also several 

initiatives to promote the quality of legislation and government service in general. The whole range of 

projects and initiatives that made up the Dutch Better Regulation agenda between 2002 and 2006 was placed 

under the heading Andere Overheid (Different Government).348 

   The Ministry of Economic Affairs was in charge of the projects Aanpak Strijdige Regels (Dealing with 

Contradictory Regulations)349, Vereenvoudigen Vergunningen (Simplifying Permits)350, Nationale Koppen 

(National Cases of Gold Plating).351 These projects were mainly focused on improving the services provided 

by government, placing more emphasis on the ‘consumer’-perspective. In the past, government may not 

                                                
343 cf. Zalm 2003 
344 cf. Actal 2007a, p.7 
345 cf. Ross-Van Dorp 2005; Pechtold 2005a, 2005b; ECORYS-NEI 2005 
346 cf. Actal 2006 
347 cf. Bergers van Haverkamp and Bergers Project Communication 2005, see also Algemene Commissie Administratieve 

Lastenverlichting Burgers 2007, p.6 
348 cf. Pechtold 2005c. Before this project was called Programma Modernisering Overheid (PMO) (Programme Modernising Government). 
349 cf. Ministerie van Economische Zaken 2003; Brinkhorst 2004; Van Gennip 2004a, 2004b, 2005a, 2005b, 2005c 
350 cf. Ministerie van Economische Zaken (website), see also Dit willen we nog even kwijt 2006, p.3 
351 cf. ECORYS, OpdenKamp Adviesgroep and Europa Instituut 2006 
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always have taken into account the more practical aspects of complying with certain policies that businesses 

and citizens are confronted with. This time the government would make up for this omission.352 The 

advantages of digitalization were being investigated as part of this focus. 353 

   From a similar service-oriented perspective, the Ministry of Justice launched the framework-project 

Bruikbare rechtsorde (Useful legal order). Through this project the Ministry supported initiatives and 

scientific research on the exploration of new legislative arrangements that could help improve the quality of 

the legal order. Be it by taking better account of the needs of those involved, or by making better use of 

alternatives to traditional regulations in order to enforce the self-regulating capacity of society.354 Other 

departments were expected to co-operate by setting up their own internal projects in the context of these 

broader programmes, sometimes supported by a special project-unit.355 
 

What made all these initiatives fundamentally different from the reduction operation was that these projects 

were not linked to a political target, like the 25% reduction target. Understandable, because it would be much 

more difficult for these more qualitative projects to make up the bill in terms of performance and success. 

This, however, would also explain why these projects, instead of being converted into a political vanguard, 

would remain not much more than an administrative exercise. 

   The administrative burden reduction programme has been praised for exactly this reason, that it was possible 

to minutely assess the success and progress of the operation. Departments were accountable for meeting (or 

not meeting) their annual targets, since performance was completely quantifiable and therefore measurable. It 

provided the necessary footage for political debate and the possible consequences that may stem from it. 
 

4.4 Criticism 

Besides the widely shared praise, there has also been criticism on the Dutch quantitative approach to Better 

Regulation. For a large part this was expressed as skepticism. Why would this attempt to improve and 

simplify the regulatory environment be successful? Looking at the historical record, there would be no reason 

for being optimistic and having great expectations.356 

   But there has been also more targeted criticism. Whereas some argued that the reduction operation did not 

sufficiently address the problem in terms of the more fundamental causes of regulatory pressure357, others 

have argued that along the way there evolved an all too narrow focus on administrative burden reduction. 

Regulatory pressure was ‘objectified’ by the Standaard Kosten Model (SKM) in terms of information 

obligations. According to many, such a purely quantitative, ‘objective’ approach to measuring administrative 

burdens created a reality running counter to the ‘real’ burdens as perceived by businesses and citizens ‘out in 

the field’.358 Sometimes even leading to counter-productive results. For example, new legislation that was 

justified by referring to the estimates of the expected administrative burden as calculated by the SKM, when 

in fact businesses or civil society complained about it creating many new burdens.359 

   This turned reduction measures all too often into a purely administrative act not considerably altering the 

subjective burden of the actors involved. Thus being not much more than a ‘paper reality’. For example, 

when scraping obligations that nobody had to live up to anymore in day to day practice anyhow. In the same 

way, certain seemingly ‘substantive’ reductions - cutting administrative costs by tens of billions - were in fact 

                                                
352 cf. Dit willen nog even kwijt 2006, p.24. The Commissie Stevens provides another example of the consumer-approach. This 

committee was established in November 2004 by the Minister of Finance and the State Secretary of Economic Affairs for a period of 
two years, to investigate bottlenecks perceived by businesses in their interaction with government. The Committee made up a list of 
the ten most 'annoying' regulations, cf. Commissie Stevens 2005; Zalm and Van Gennip 2006, p.3 

353 cf. Algemene Commissie Administratieve Lastenverlichting Burgers 2007, p.7; Actal 2006 
354 cf. Van Gestel 2004; SER 2005, p.11-25; T.M.C. Asser Instituut 2006, p.11; Ministerie van Justitie Not Dated, p.34, 2006 
     Some have been critical about the assumption that more self-regulative arrangements (like ‘open norms’) would lead to less 

regulatory pressure, e.g. Van Gestel 2004, but for example also the study Open Normen en Regeldruk by the Universiteit van Twente, 
initiated under the Bruikbare Rechtsorde framework. 

355 For examples of these departmental approaches, cf.  Ministerie van Verkeer en Waterstaat 2004, p.36; Ministerie van Justitie 2006, p.2 
356 cf. Van Gestel 2004; REA 2005 
357 cf. Bokhorst 2006; Van Gestel 2004; REA 2005 
358 cf. Van Twist 2006; Van Gestel 2004; Algemene Commissie Administrative Lastenverlichting Burgers 2007; also confirmed by an 

official from the Ministry of Economic Affairs during an interview. 
359 cf. Van Twist 2006 
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hardly perceived as a relief by individual businesses or citizens, because these costs were spread out over 

such a big population that the portion imposed on an individual actor was marginal.360 Some reduction 

measures would also have the consequence of an increased appeal on people’s own responsibility, not always 

perceived as an relief of bureaucratic burdens (for example, since it could require intensification of control 

and supervision). In other cases, reduction measures would just turn over the administrative obligations from 

the national level to the level of local authorities.361 All this sometimes appeared to turn the reduction 

programme more into an operation aimed at reducing the burdens of the government rather than that of 

businesses and citizens. 

   In the course of the reduction operation this criticism was taken on board more and more. At the start of 

2006 a special steering group was set up, consisting of the Prime Minister, the Ministers of Finance, Justice 

and Administrative Reform as well as the State Secretary for Economic Affairs, to come with a joint action 

plan on how to realize ‘noticeable’ burden reductions.362 
 

4.5 The current reduction agenda 

In June 2006, the third Balkenende cabinet resigned from office, because one of the coalition parties recalled its 

support. For this reason the cabinet was not able to bring to an end the administrative burden reduction 

operation, although it was continued on a low profile by the demissionary cabinet during the following months.  

   A couple of months after the elections of November 2006, the current cabinet entered office, for the fourth 

time under the leadership of Jan Peter Balkenende. The new cabinet has decided to continue the old reduction 

operation, be it in a somewhat adapted manner.363 Instead of focusing activities solely on reducing 

administrative burdens, the focus is to be broadened this time to cover all forms of ‘regulatory pressure’ 

(regeldruk). Besides administrative burdens in terms of information obligations, this will include the 

reduction of compliance costs and surveillance costs, the speeding up of certain permit-granting procedures, 

setting up subsidy arrangements in a more burden-free way, and a better service and information supply to 

businesses. But what probably is the most important aspect of the cabinet’s new approach, is the strong 

emphasis on the perception of businesses regarding regulatory pressure. Ultimately, they have to experience a 

certain relief of the regulatory pressure imposed on them by legislation. The cabinet intends to enhance 

feedback from businesses on initiatives to cut down regulatory pressure, for example by setting up the 

Commissie Regeldruk Bedrijven, made up of representatives from the business community, departments 

involved, local and regional authorities, and executive and surveillance bodies. 

   After conducting a new baseline measurement on the existing level of administrative burden, to be 

completed before April 2008, the cabinet will pursue once more a net reduction target of 25% (compared to 

the level of burdens on 1 March 2007). 

   The institutional infrastructure set up in support of the administrative burden reduction programme has 

been adapted accordingly. The interdepartmental direction IPAL was transformed into Regiegroep Regeldruk, 

and now also includes some officials from the Ministry of Economic Affairs that were earlier working on 

departmental projects like Aanpak Strijdige Regels. The supervising structure has been changed as well. 

Arguably, it degraded, since it appears to have lost some of its political weight. The operation is no longer 

headed by the Minister of Finance (together with the State Secretary of Economic Affairs). Instead, the State 

Secretary of Finance has taken over the role of the Minister. Although the reduction programme continues to 

be linked to the budgetary cycle and the budgetary negotiotions, it remains to be seen whether supervision at 

the level of the State Secretary will allow to enforce the same political commitment from the ministers and 

departments involved. 
 

                                                
360 cf. Van Twist 2006, also confirmed by an official from the Ministry of Economic Affairs during an interview. 
361 cf. Algemene Commissie Administrative Lastenverlichting Burgers 2007 
362 cf. Ministerie van Justitie 2006, p. 18; Bokhorst 2006; Algemene Commissie Administratieve Lastenverlichting Burgers 2007, p.3. It is 

interesting that already from the start the reduction programme for citizens paid more attention to ‘perceived’ burdens, cf. e.g. Pechtold 
2005a; Hoogervorst and Ross-Van Dorp 2006; ECORYS-NEI 2005; Ministerie van Sociale Zaken en Werkgelegenheid 2004; De Geus 2005 

363 cf. Bos 2007, p.99-101; Plan van aanpak regeldruk bedrijven (2007-2011) 2007; Actal 2007b 
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4.6 Actal’s criticism, reflecting a shift in the debate on Better Regulation 

Actal has been rather critical in its comments on the plans of the current cabinet.364 It has expressed its 

worries about the cabinet’s decision to change the successful existing infrastructure to support the operation 

to reduce regulatory pressure, thereby neglecting the advice from OESO and the World Bank. It has also 

criticized the confusing political coordination of the operation, since besides the State Secretaries of Finance 

and Economic Affairs, five other Ministers and State Secretaries have a role in the co-ordination of the 

agenda. Actal furthermore criticized the cabinet’s decision not to set a 25% reduction target with regard to 

the administrative burdens posed on citizens, while also expressing concerns about the cabinet’s plans with 

regard to cut down the administrative burdens within government (between the different levels and bodies). 

The new cabinet’s approach and attitude to administrative burden reduction was considered by Actal to be far 

to ‘loose’. Recently, Actal’s worries also seem to have been proven to be correct. At the end of February 

2008, media reported that for the first time in four years the amount of money that businesses have to spend 

on administrative hassle has started to increase once more.365 

   As a strong advocate of an ‘objective’, policy-neutral, quantitative approach, Actal’s strong criticism may 

not be that surprising. After all, the current cabinet appears to have redirected the approach to Better 

Regulation from a rather restricted, quantitative approach to a somewhat more qualitative, political approach. 

The cabinet acknowledged the fact that it will become more difficult to cut down administrative burdens 

without touching upon the substance or quality of certain legislation. You simply can’t continue carrying 

through reductions endlessly. This implies that when you still intend to reduce regulatory burden, this will 

require a debate on the risks you are wanting to accept and possibly also a discussion on the public interests 

you are prepared to sacrifice.366 A qualitative and political debate that runs counter to Actal’s view on dealing 

with Better Regulation. 

 

5 Interaction: An autonomous Dutch process? 

We have now seen that, at about the same moment that the European Commission unfolded its integrated 

approach to Better Regulation, the Dutch government launched its own narrowly focused programme. 

Suitable to their approach, the Dutch government built up a complete infrastructure of units, committees, 

projects, procedures and supervising arrangements almost from scratch. 

   Do we have to conclude from these observations that there was no interaction at all between the European 

level and the Dutch national level? That the Dutch operation evolved completely autonomously and remained 

untouched by any European development whatsoever? The answer is no. There has never been such a thing 

as a fully isolated Dutch way of dealing with Better Regulation. Right from the start there has been 

awareness among Dutch policy and decision makers of the interdependence between both levels. And there 

has certainly been interaction between the European and the national level. But whether this interaction and 

awareness mirrored the isomorphology hypothesis as postulated by neo-institutional theory may be disputed. 
 

5.1 Bringing Brussels closer to The Hague (rather than the other way around) 

When the Dutch administrative burden reduction programme started in 2003 with its baseline measurement 

of the then existing level of burdens imposed on businesses and citizens, part of the job was to trace back the 

origin of the administrative burdens.367 The Standaard Kosten Model provided a way of mapping this. Did a 

                                                
364 cf. Actal 2007b, 2007c 
365 cf. NOS Teletekst 2008, NU.nl 2008 
366 cf. Plan van aanpak regeldruk bedrijven (2007-2011) 2007, p.3 
367 The European influence on the national level is a highly contested subject. It is said that there persist many myths regarding the issue. 

Estimates differ from 16% to Delors’ 80%. In the Netherlands there have been conducted only a few studies regarding this issue. The 
T.M.C. Asser Instituut (2006) examined the influence of European legislation and jurisdiction on Dutch legislation for two policy 
fields, education and environment. For education the influence was estimated to be 6%, for environmental issues 66%. Bovens and 
Yesilkagit estimated the influence of EU directives to be 16,4% (cf. T.M.C. Asser Instituut 2006, p.11). De Jong and Herweijer 
calculated that of all the new laws published in the official journal during the parliamentary year 2002-2003, 7,1% had a European 
origin, whereas for other types of regulation this percentage was 15,6% (cf. T.M.C. Asser Instituut 2006, p.11). The Algemene 
Rekenkamer (2004) has stated that more than 50% of Dutch legislation has its origin in Brussels (see also REA 2005, p.3). From a 
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certain information obligation stem from national regulation, or was it a requirement that resulted from 

European legislation? Or, as a third possibility, were burdens a diffuse mixture of national and international 

legislative requirements. 

   Although it appeared to differ considerably from one department to another, it was estimated that overall 

about 50% of all the administrative burdens stemmed from international and European legislation.368 It was 

acknowledged by the Dutch government that this greatly confined the possibilities to cut down administrative 

burdens at the national level, and several Dutch public officials have stated that this has incited the Dutch 

government, and the Dutch Minister of Finance, Gerrit Zalm, in particular, to start a lobby at the European 

level. The stakes were an increased European interest in reducing administrative burdens stemming from EU 

legislation (existing as well as future legislation). 

   The Dutch government had broadly two channels at its disposal. One was the upcoming Dutch Presidency. 

The agenda-setting opportunities that the Presidency provides were used to place the issue of Better 

Regulation in general, and administrative burdens in particular, higher on the European agenda. From this 

perspective, one should explain the joint Presidency statements that were co-signed by the Dutch government 

and presented to the Council in 2004 and 2005. Under its Presidency during the second half of 2005, the 

Dutch government also organized a conference on Better Regulation and burden reduction.  

   The other channel that was used to promote the Dutch interest were the meetings of the European Ministers 

in their respective sectoral Councils. Since the Competitiveness Council played a co-ordinating role in 

dealing with Better Regulation issues at the European level, these council meetings were employed to call for 

a stronger emphasis on administrative burden reduction. Interesting is, that possibly under the influence of 

Zalm, the ECOFIN slowly started to claim a bigger say into Better Regulation matters. By making the 

ECOFIN a forum for discussing Better Regulation issues, Zalm created the opportunity to push forward his 

personal quest for fighting administrative burdens. This is of course how the story is told by Dutch officials, 

but they are not the only one.369 
 

5.2 With a little help from my friends 

The Dutch influence to push European developments forward into the direction of a bigger interest in 

administrative burden reduction370 was greatly augmented by the support that came from some other 

countries, particularly the UK and Germany.  

   As soon as the Dutch approach to Better Regulation with its narrow focus on administrative burdens 

became to be seen as a success and therefore as an inspiring example, other countries started to explore 

whether they could make comparable steps forward in the field of burden reduction. Most of these countries 

already had shown a considerable interest in Better Regulation matters at the European level, but now found 

an alternative, national and promising model for setting up their own activities.  

   With regard to administrative burden reduction, things seem to have developed somewhat faster at the 

national level than at the European level. Besides the Netherlands, the UK and Denmark had already set up 

their own national operations with regard to administrative burden reduction. Soon, countries like Germany, 

Austria and Finland started to follow. This soon created a group of countries with a considerable potential to 

steer the European Better Regulation discussion.  

   The European Commission must have acknowledged this fact too. Although the quantitative and narrow 

focus on administrative burden shall probably not have been in line with the Commission’s preferred 

approach to Better Regulation, the Commission could at the same time not deny the significance of the fact 

that the group of countries supportive to administrative burden reduction showed a considerable overlap with 

                                                                                                                                              
somewhat different angle, Tang and Verweij (2004) have concluded that 40% of the administrative burden stems from outside the 
Netherlands. 

368 cf. Dit willen we nog even kwijt 2006, p.16; Actal 2007a, p.11 
369 The Dutch are credited for altering the European Better Regulation discussion in their desired direction, also by less prejudiced 

observers, cf. Radaelli 2006; Allio 2005; Doorn and Prins 2005 
370 cf. Doorn and Prins 2005: “the Dutch Presidency marked a qualitative change in the Commission’s better regulation programme by 

clearly refocusing efforts on the administrative burden.” 
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the group of countries that had shown a relatively strong interests in European Better Regulation issues and 

had proven to be most committed. It would be suicide to neglect their preferences with regard to Better 

Regulation and to alienate them from the European discussion, certainly in case the Commission intended to 

accomplish anything in this field in the future. 

   So to prevent the European Better Regulation agenda from withering away, the European Commission 

would have to respond to these developments at the level of the member states. It encouraged the 

Commission to turn the administrative burden focus into a favorable expansion of the European agenda.371 

After all, it could greatly contribute to achieving the Lisbon objectives. “The Dutch Centraal Plan Bureau 

(CPB) calculated a 1,5% GDP growth for the Netherlands if it succeeded in reducing the administrative 

burden by 25%.”372 Moreover, by adopting this approach, the Commission would also be ensured from a 

strong commitment at the national level. Pretty soon, administrative burden reduction gained a prominent 

place in the European discussion on Better Regulation, and the Commission self proved to be strongly 

committed to set up a European-wide reduction programme. Meanwhile, almost 20 member states are on 

track in setting up their own national reduction programme. 
 

5.3 Isomorphology invalidated? 

How to explain all this? It runs counter to what the neo-institutional isomorphology thesis assumes. 

Following the hypothesis you would expect the national level to adapt to the European level rather than the 

other way around. But in case of administrative burden reduction, the European level seems to have tried to 

connect to developments at the national level. It seems as though together countries can form a counterweight 

sufficient to withstand the gravity from the central level. In such a way even that the centre is pulled towards 

this counterpoint. 

   But does this mean we have to dismiss neo-institutional assumptions on mechanisms regarding 

organizational change and stability? Did the theory simply proof wrong with regard to the evolvement of the 

Better Regulation agenda at both the national and the European level? No, that is too premature a conclusion. 

For that purpose we have to examine whether certain developments at the Dutch level have been consistent 

with the theories predictions. Are there developments that point in the direction of adaptation to the European 

agenda? Are there examples that point in the direction of the system’s tendency to stability, therefore only 

opening up to incremental changes? 
 

5.4 Adaptation of pre-existing arrangements 

Without a doubt a great part of the Better Regulation efforts at the Dutch level have been aimed at reducing 

administrative burdens. But there have certainly also been some developments that were intended to adapt the 

Dutch administrative and institutional structures in such a way as to better meet the requirements of the 

European Better Regulation agenda. 

   As predicted by neo-institutional theory, some of these attempts to connect better to the European level 

have taken existing structures as a starting point for change (in this case, the structures that were already in 

place to co-ordinate European affairs). In the Netherlands the most important tool for European policy co-

ordination is the so-called BNC fiche.373 The format of this BNC-fiche has been slightly adapted in order to 

better fit the European conditions now the EU policy making process has been altered due to the introduction 

of the Commission’s impact assessment system.  

                                                
371 cf. Doorn and Prins 2005: “The Prodi Commission had been slightly hesitant in adopting the Council recommendations. However, the 

Barroso Commission has declared its full support for the Council strategy and is currently preparing a common methodology for 
assessing the costs of EU regulation, scheduled to be in place by June 2005.” 

372 cf. Doorn and Prins 2005. They added to this: “European Union Member States still struggling to come to terms with how to attain 
the Lisbon goal of becoming the most competitive economy in 2010, are in need of an economic boost. This might in part explain the 
growing enthusiasm of the Commission for the ideas of the Dutch EU Presidency.” 

373 As soon as a proposal is adopted by the European Commission, a quick-scan is made by means of the BNC fiche to scrutinize the 
implications of this proposal at the national level. Subsequently, the BNC fiche provides the platform for inter-departmental co-
ordination. Following an elaborate procedure, the Dutch position is defined regarding the proposal, to be pursued during council 
working group meetings. 
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   Since a couple of months the BNC fiche includes two additional issues that need to be taken into account 

when screening a Commission proposal. The first element that needs to be taken into account is the impact 

assessment study carried out by the Commission. The second element is the opinion issued by the Impact 

Assessment Board on the quality of the impact assessment study. When available, some remarks have to be 

made with regard to both of these documents. What is subsequently done with the information laid down in 

the BNC fiche is difficult to say, however. But, in an interview, a public official said that occasionally IAB 

opinions are not fully understood by Dutch officials. They interpret the English phrasing wrongly, thinking it 

to be too soft and uncritical, where it in fact is not. 

   Because there is a requirement to submit the BNC-fiche as soon as possible after the adoption of the 

Commission proposal, with a maximum of six weeks, Dutch officials working on the BNC-fiche need to 

obtain the impact assessment report and the IAB opinion as quick as possible to include it in their screening 

of the proposal. This new practice has been noticed by the IAB in Brussels. Although the Board tries to 

publish its opinions as soon as possible on the web, it sometimes takes a little bit longer than two weeks. No 

one has complained about this, except for some Dutch officials. 

   But does this mean that the Dutch government really uses the Commission’s impact assessment reports in 

dealing with European affairs? Should national officials not get involved already at an earlier stage, before 

the adoption of the proposal, when the impact assessment still needs to be carried out? If impact assessments 

are to provide an evidence-base for European decision making and help the Commission to choose an 

appropriate policy option, should the Dutch government then not use the opportunities the impact assessment 

procedure provides to have the Commission take into consideration Dutch concerns? 

   Attempts to influence the European legislative process already at the early stage of ‘policy conception’ 

seem to have been employed only with regard to administrative burden reduction. At the permanent 

representation of the Netherlands to the EU in Brussels, an official was given the job to promote the interest 

in administrative burden aspects of new legislative proposals. To what extent and in what way he should 

accomplish this, remained somewhat unclear. In any case, he also had to make sure that his fellow officials at 

the Brussels representation would take into account administrative burden considerations when attending 

Council Working Groups and participating in Comitology meetings. 
 

5.5 Setting up new structures 

Besides small, incremental changes to pre-existing procedures, there also seems to be a development to set up 

a whole new administrative procedure resembling European developments regarding Better Regulation. 

Many times, the European Commission has called upon member states to set up their own national impact 

assessment systems, preferably in a way comparable to the European integrated approach (taking economic, 

social and environmental consideration into account, all at the same time). The Dutch government seems to 

be working on setting up such an integrated impact assessment procedure ‘a la Bruxelles’, although you 

could raise the question whether it concerns the same kind of ‘integration’. 
 

In its annual budgetary report (Miljoenennota), the current cabinet announced that an interdepartmental 

working group, under the leadership of the Ministry of Justice, was investigating ways for setting up a new, 

so-called ‘integraal afwegingskader’.374 This framework must help to better assess the possible impacts of 

new legislative proposals in terms of regulatory pressure.375 Part of the assessment procedure will be the 

examination of the most appropriate policy instrument to counter the problem at stake (i.e. considering 

alternatives to traditional regulation, including the “doing nothing”-option). Once in place, no legislative 

proposal will be submitted to be discussed during the weekly cabinet meeting without first being subjected to 

the assessment procedure. 

                                                
374 cf. Bos 2007, p.101; Plan van aanpak regeldruk bedrijven (2007-2011) 2007, p.7-9; WIAR 2007 
375 The need to enhance ex ante impact assessment capacities has been underlined by the Ministries of Finance and Economic Affairs as 

well as by the Ministry of Internal Affairs, cf. Kamerstukken II 2006-2007, 29 515, nr. 202 and Kamerstukken II 2007-2008, 29 362, 
nr.125 
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   The mandate of Actal, the independent watch-dog with regard to administrative burden reduction, will be 

extended to also cover the monitoring of this new impact assessment procedure. A role comparable to the 

IAB at the European level, with the only difference that Actal is an independent body and allowed to 

comment whenever it feels the need to do this. However, Actal’s monitoring task will only be temporary. 

Once the assessment procedure has become an integral part of decision making, an external watchdog 

becomes obsolete. This stage is foreseen to be arrived at by the end of 2011. 
 

The new procedure for ex ante impact assessment was considered to be needed, because right now there are 

too many tests in place. This has led to a ‘cut up procedure’, comprising many different test conducted at 

several moments during the legislative process. Such a procedure does not necessarily contribute to getting 

more insight and overview in the possible effects of a certain legislative proposal.  

   The new instrument is thus intended to create a single, more integrated procedure for assessing different 

kind of effects, and is expected to compensate for the supervision that was lacking before (unclear procedures 

with regard to introducing new tests, updating existing test, repealing old and redundant tests, monitoring 

overlap between tests, etc.). The new test should integrate more then 50 tests into one framework instrument, 

thus creating more uniformity.376 The Ministry of Justice and more specific the ICCW (Interdepartmental 

Committee for Constitutional Affairs and Legislative Policy) is expected to manage and supervise the 

evolvement of the system. 

   Some organizational issues remain unresolved. For example, how to monitor the quality of the system? 

How to ensure support from high-level officials for the new system. And, last but not least, how to make sure 

that possible impacts are taken into account as early as possible in the policy making and legislative process 

(preferably this should be done already during the phase of policy conception). 
 

The new system will replace the already existing general procedure for ex ante impact assessment.377 This 

current procedure consists of two steps. First, a legislative proposal is to be submitted to a quick-scan. On the 

basis of this quick-scan is to be decided what to do next, during the second phase. This second stage comprises 

four tests. One for assessing the impacts on businesses (BET, including compliance costs, administrative 

burdens and international impacts), another one for assessing environmental impacts (MET), and also a test to 

assess the implications and demands in terms of execution and surveillance (U&H). The fourth test is a cost-

benefit analysis (KBA). The Ministry of Justice monitors this procedure and has to grant an authorization (by 

conducting a ‘wetgevingstoets’) before the proposal can be submitted to the Ministerraad. With regard to the 

assessment of administrative burdens the proposal is to be assessed and approved by Actal. 

   This system was evaluated in 2005, and although it proved to be difficult to find out what conclusions were 

drawn up from this evaluation, the study appears to have given impetus to start a debate on setting up a new, 

single, integrated procedure. Apart from integrating four test, the current procedure has been considered to be 

far from comprehensive. Besides the tests mentioned above, the new system will also integrate an abundance 

of other tests that are now in place and used by departments in a rather uncoordinated way.378 
 

‘Integration’ is thus above all understood in the sense as bringing a diffuse and wide array of tests under the 

framework of one single impact assessment procedure. In that sense, ‘integration’ does not correspond fully 

with the European meaning of taking economic, environmental and social impacts into account in a balanced 

manner. However, in practice, the integration of the 55 existing impact tests will have largely the same result. 

By moulding all these different tests into one framework, all kinds of impacts will be taken into account. Yet, 

the new Dutch framework is intended primarily to assess the possible impacts of new proposals with regard 

to ‘regulatory pressure’ as experienced by businesses and the rest of society. 

   But apart from the possible differences in focus, the Dutch plans for setting up a uniform procedure for 

impact assessment will create a system that in terms of its organization will resemble largely the European 

                                                
376 Even more tests were identified, in total more than 110. However, not all tests were considered relevant to be integrated into the new, 

generally applicable instrument. 
377 cf. Meldpunt Voorgenomen Regelgeving 2003 
378 cf. Tweede Kamer, vergaderjaar 2005-2006, 30 300 hoofdstuk VI, nr.2, p.38; WIAR 2007 
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impact assessment capacities. At least, it will provide the national level with a generally applicable procedure 

for assessing a wide array of impacts, to which all departments have to stick to. 
 

5.6 Convergence in frames of reference? 

Why is it so important that the Dutch government has decided to set up its own single, generally applicable 

IA procedure? It is more or less common sense, that this can have a great influence on the understanding and 

views of Dutch officials regarding impact assessment. If IA reports start playing an important role at the 

national level, it will become much easier for Dutch officials to also understand the importance and finesse of 

Commission IA reports when attending Council Working Groups and Comitology Meetings. It will bring the 

brain frame of Dutch officials a step closer to what European circumstances demand for. When conditions 

converge, the mindsets will apply better to both levels. 
 

Whereas the setting up of a national IA system may be conducive to this convergence, there have also been 

developments clearly less favorable. Has the rather individualistic (and minimalistic) Dutch approach to 

Better Regulation over the last couple of years, not been an obstacle to convergence? After all, doesn’t such a 

national school ‘grow’ officials with a mindset completely adjusted to this national reference frame? 

   If national officials, indeed, tend to address policy issues from their own frame of reference, the make up of 

the Dutch Better Regulation agenda - the Dutch approach – may certainly have been (and still be) of great 

influence on the way in which Dutch officials deal with Better Regulation matters during Council Working 

Groups (and the same goes for officials from other member states). It may not surprise that Dutch officials 

will typically focus on administrative burden aspects - when discussing Commission proposals from a Better 

Regulation perspective in the first place. 

   A passage from a letter by the Minister and State Secretary for Healthcare, Welfare and Sports seems to 

confirm this. “Luckily the EU self also increasingly starts to show an interest in reducing administrative 

burdens. (…) The Ministry supports this development and does itself also demand already at an early stage of 

European legislation to pay attention to aspects of regulatory pressure and administrative burdens, in such a 

way that this can be explicitly taken into account and made a priority issue for the Dutch delegation.”379 A 

passage from Actal’s annual reports also points in this direction. “Administrative burdens play a role in the 

process of deciding the national position on EU legislative proposals. When drafting the BNC-fiche, the 

attention paid to administrative burdens makes up one of the assessment criterions. This allows us to assess 

European proposals on the effects regarding administrative burdens for enterprises and citizens. When a 

proposal has an impact on administrative burdens, we inform the coordinator of administrative burden issues 

at the department involved.”380 

   This tendency to always take your own frame of reference as a starting point, might also explain why the 

Dutch government decided to appoint an official - in Brussels - with the job to deal with administrative 

burden reduction at the European level. Actal appears to have lobbied for this new position.381 “Upon our 

emphatic call, there has been appointed an official at the Dutch Permanent Representation to the EU, which 

has been given the job to make sure that as little administrative burdens as possible will stem from Brussels. 

This staff member will operate particularly in the early stages of the European policy making process. While 

keeping in touch with the Permanent Representations of other member states, he also functions as the 

primary contact of national experts attending Commission expert groups. He is to advise on the Dutch 

position in such a way that unnecessary administrative burdens in specific dossiers can be precluded. We 

cherish high expectations with regard the contribution of the Permanent Representation and will support the 

organization wherever possible.”382 
 

 

                                                
379 cf. Hoogervorst and Ross-Van Dorp 2006, p.3 
380 Actal 2007a, p.13 
381 This was confirmed by a Dutch public official during one of the interviews. 
382 Actal 2007a, p.13 
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6. Conclusions 

Although the Netherlands have quite a long history in Better Regulation activities, the Dutch government 

launched in 2002 a reduction operation of unprecedented scale, focused on cutting down administrative 

burdens. A whole new institutional infrastructure was built up for this purpose. Knowing, that at the same 

time the EU launched its own Better Regulation agenda focused primarily on ‘integrated impact assessment’, 

it has been interesting to see how the interaction between the two levels evolved over the last couple of years.  

   Neo-institutional propositions that national governments tend to adapt their administrative structures to 

European requirements do not seem to apply neatly to the Dutch case. The Dutch government has even tried to 

push European developments in the direction of administrative burden reduction (the Dutch interest). And as it 

appears, it has been quite successful in that endeavour - be it with the help of some member states with an equal 

interest in administrative burdens. Rather than invalidating the convergence assumption, these developments 

only seem to confirm the interdependence between the European and the national level. The Commission has 

understood that if it wants to keep making progress in the field of Better Regulation, it will have to try to 

connect to the preferences and interests that prevail at the national level. Only then will Member States display 

the same commitment as the Commission in pushing forward the European Better Regulation agenda. 

   What makes the Dutch case all the more interesting is that while the Dutch government has been stubborn 

in the field of administrative burden reduction, it also seems to open its eyes slowly for a more 

‘comprehensive’ approach to the issue of Better Regulation, thereby taking into account more and more the 

European developments in this field. As was to be expected, this mainly implies that efforts are made to 

adjust pre-existing coordination structures. But there are also indications that new institutional structures are 

being set up in order to implement some form of integrated impact assessment.  

   The latter developments could contribute significantly to the prospects of the IIA system at the European 

level. If national officials get used to the practice of taking IA reports into account when deciding upon new 

legislation, and particularly when they get familiar with the ‘integrated’ approach, this might alter their frame 

of reference. And due to such an altered frame of reference, national officials will find it easier to work with 

the IIA system when they participate in Council Working Groups or Comitology meetings. 

   The possible downside of the recent developments at the Dutch level might be that the change in strategy - 

from a very narrow interpretation to a more comprehensive interpretation of Better Regulation - will have a 

negative effect on the success of the Dutch Better Regulation efforts. Between 2002 and 2006 the targets 

were very clear and sharp, and very well monitored, also politically. The institutional discipline seems to 

have loosened with the broadening of the scope of the agenda. 
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Chapter           Conclusions 

 

 

 

 

1. Wisdom or folly? 

This paper starts with a reference to a rather sarcastic quote from Winston Churchill, that ‘it would be a great 

reform in politics if wisdom could be made to spread as easily and as rapidly as folly’. These words seem to 

lay bare a paradox that is inherent in the European Better Regulation agenda. Not only because these words 

refer to the EU's attempt to promote wisdom by enhancing ‘the evidence base of European decision making’ 

with the introduction of a whole new system of impact assessment (arguably the flagship of the Better 

Regulation agenda). What really constitutes the paradox is that the more faith political leaders seem to put in 

Better Regulation, the more difficult it will become to bring about the actual institutional reforms needed to 

make their expectations come true.  

   Political leaders have presented Better Regulation as a remedy to all kinds of challenges the EU is facing: 

restoring the EU's legitimacy, promoting sustainable development, and boosting the European economy. 

However, this will require reforms and adjustments in the institutional structures and working methods of all the 

different players that together make up the European governance system: the Commission, the EP, the Council, 

and the national governments of Member States as well. And right these bureaucratic government organizations 

are not that ‘susceptible’ to change. Should political leaders not have been far more cautious in raising the 

expectations concerning the European Better Regulation agenda, knowing that institutional structures are in no 

sense as ‘elastic’ and ‘malleable’ as political ambitions? What legitimizes their high expectations? 

   The historical evidence is not very promising. Over the last thirty years, most Western governments have 

tried to tackle the problem of regulatory burdens imposed on businesses and citizens, and mostly they failed 

in their endeavour to bring about real change. Pretty much the same goes for attempts made at the European 

level. Since the middle of the eighties, measures to liberate the business environment from the stranglehold of 

European legislation in order to promote economic development have usually not managed to excel in 

bringing about significant improvements. So, what suggests that this time the Better Regulation agenda will 

be successful? 

 

2. Ostensibly favourable circumstances 

The analysis starts in Chapter 2 with the observation that the circumstances actually appear to be quite 

favourable for the European Better Regulation operation.  

   Never before has the EU launched such a comprehensive and systematic approach to improving and 

simplifying the regulatory environment. Particularly when compared to the rather haphazard ‘ad hoc’ 

approach that prevailed during the eighties and nineties. Moreover, the political momentum never appears to 

have been so pronounced before. Whether it being the Commission, the Council, the European Parliament or 

the Member States, all parties involved have displayed a strong and unrelenting political support for the 

Better Regulation operation ever since it was launched in 2002 and even before that time. 

   So, it will never be due to these conditions that the Better Regulation operation won't succeed, that's for sure. 

Therefore, it will come down all the more to the actual institutional reforms the different parties will be able to 

carry though. Will they be able to convert their political commitment into actual change ‘on the ground’? 
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3. Elastic political ambitions vs. inflexible institutional structures 

It is interesting that Chapter 2 also displayed another aspect of politics. The support of political leaders may 

have been outspoken and sustained, their ambitions have tended to shift and accumulate. The first years of 

the Better Regulation operation were still dominated by the need to open up and improve the policy making 

process, making things more transparent and coherent. This in order to restore the confidence in European 

decision making and to promote sustainable development. When the Barroso Commission entered office in 

2005 the emphasis shifted to boosting the European economy. The Better Regulation agenda was now turned 

into one of the spearheads of the Lisbon strategy as well. 

   This also had its effect on policy ambitions and the actual make up of the Better Regulation agenda. The 

Commission's impact assessment system was redirected to have competitiveness aspects more emphasized. 

Furthermore, a whole new branch of policy initiatives was added to the Better Regulation agenda aimed at 

cutting down administrative burdens imposed on businesses (by no less than 25% in 2012, estimated to boost 

the European economy with 1,5% additional growth). 

   How does this affect the actual implementation of the Better Regulation agenda, knowing that institutional 

structures are not as elastic and malleable as political ambitions and policy plans? What does this signify with 

regard to the prospects of the whole operation? Can institutional adjustments keep pace with a continuously 

expanding policy agenda and with ever rising expectations? 

 

4. The peculiarity of horizontal policies: the challenge of ‘sustained momentum’ 

What is interesting is that the EU seems to comprehend that a successful implementation of the Better 

Regulation agenda will require the diligence of both the EU institutions and the Member States in making certain 

adjustments to their institutional structures and working methods. Numerous official statements have called upon 

the ‘shared’ responsibility of all the actors to make the necessary efforts within their own sphere of competence.  

   Such a joint effort isn’t as easy realized as it may sound, though, since each of these ‘actors’ represent a highly 

complex organization in itself. Within their respective bureaucratic organizations, Better Regulation measures 

will require the commitment of nearly all officials working at all the different departments. And most of these 

officials will not display a distinct interest in applying better-regulation-principles to their own piece of work. 
 

But what has this got to do with the challenge of an ever broadening policy agenda and ever rising political 

expectations? Well, on the one hand, these elastic ambitions seem to constitute a threat to the ultimate 

success of the European Better Regulation agenda in the sense that the bureaucracies will have difficulty to 

keep up pace with these ambitions in terms of institutional reforms. Working methods of an entire 

organization just don’t change overnight. On the other hand, however, these ever floating ambitions seem to 

be necessary to ‘keep up’ the political momentum at a sufficient high level to be able to incite all actors 

(particularly the more reluctant) to make the necessary adjustments to their structures and working methods.  

   What’s more, is that this mechanism of ‘sustained momentum’ seems to apply to two distinct levels: within 

the bureaucratic government organization and between the different government organizations (the 

Commission, the Council, the EP, the Member States). 
 

4.1 ‘Within’ the institution: the Commission implementing its IIA system 

The Commission's attempt to implement the integrated impact assessment system (IIA) into its general policy 

processes shows how the mechanism works within the government organization. 

   At a top political level, the Commission has always been inclined to alter its working methods with regard 

to strategic planning and policy preparation. Particularly after 1999, it has attempted to make the necessary 

institutional adjustments in order to make its policies more transparent, targeted and coherent. Also the IIA 

system has been welcomed as an important step in this professionalization process. 

   However, it hasn’t been easy to set up a complete new impact assessment system and implement it 

successfully throughout the entire Commission. The most difficult part of the operation has probably been to 
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prompt the more reluctant officials and more hesitant DGs to conduct thorough impact assessments (and have 

them use these IAs to improve their proposals). Nevertheless, the Commission appears to have come quite a 

long way, so far. By continuously building up, advancing and improving the IIA procedure and the 

institutional structures to support the system, the Commission seems to have been able to ‘prove’ the success 

of its endeavours in the sense that it could show that the IIA system was constantly making progress. This 

was needed to persuade also the more skeptical ‘elements’ within the own organization (on top of the 

already-convicts). It has been quite an accomplishment that over the last couple of years all DGs - also the 

more reluctant - seem to have accepted the IIA procedure as a part of Commission's regular policy making 

process. However, this state of affairs remains a 'delicate' one. The skepticism that still proliferates among 

parts of the organization, fed by frustrations with the actual IA work, could become hard to contain if the IIA 

system stops evolving. As soon as the momentum will start to wane, it will become harder for the 

Commission to ‘sell’ the system to all parts of the bureaucracy. 

   In a way, you could say, that the whole implementation of the IIA system rests on the principle of a self-

fulfilling prophecy. As long as the Commission can keep up the impression that the system is making 

progress, the system will make progress (which in turn will make it easier to keep up this impression). 

However, as soon as the Commission can't keep up anymore the impression of a system that is continuously 

improving, the system will stop evolving and start to lose some of its vigour. The self-fulfilling prophecy 

could then be turned around, leading to an increasingly ailing procedure. 

   For the Commission to be able to maintain the momentum internally, it needs to explore ever new horizons 

and avenues. This in order to present DGs a continuously reinvigorated perspective of where the IIA system is 

heading for (needed to demand the relentless zeal of all departments – in a way that the final destination 

always remains somewhat beyond the horizon). In the first years of the new IIA system, this seems to have 

not yet posed a particular challenge. There were still a lot of new uncultivated grounds to explore and develop 

within the Commission itself. With the maturing of the system, however, the Commission has been forced 

more and more to look for new horizons beyond its own orbit in order to be able to keep up the impression 

that the IIA system is still making progress. This might explain why, over the last years, the Commission 

seems to become ever more dependent on what the other EU institutions are going to do with the IIA system. 
 

4.2 Interdependence: how the EP and Council will implement the IIA system 

As discussed in Chapter 4, it was envisaged already from the start in 2002-2003 that ultimately the IIA procedure 

was to be applied throughout the entire European legislative process. The EP and the Council not only committed 

themselves to take the Commission's IA reports into account when making decisions, they also declared to carry 

out their own impact assessments in due time with regard to substantial amendments to Commission proposals. 

However, tacitly, all institutions agreed that in the first years, the Commission would be given the room to ‘pave 

the way’ for the eventual inter-institutional application of the IIA system and first develop for itself some modus 

operandi. Over the last years, though, this exploratory phase seems to have come to an end.  

   Now that the Commission has done its job, it will come down to the EP and the Council. In what way will 

they integrate the IIA prodecure into their decision making processes? Will they live up to their commitments 

and allow impact assessments to alter their working methods and change their way of decision making?  

   Arguably, the next years will be crucial for the ultimate success of the entire IIA system. If the EP and the 

Council won’t show a real interest in the Commission's IA reports, it will become very difficult for the 

Commission to uphold the diligence and discipline internally among all DGs. Conducting a thorough, high-

quality impact assessment is very time-consuming and resource-intensive. Thus, if such a demanding 

exercise doesn’t truly contribute to the ultimate outcome of the European decision making process in what so 

ever way, the readiness among Commission officials and departments to carry out IAs might start to falter. 

Particularly among those who have always tended to regard the IIA system as a mere bureaucratic add-on. 

They will easily loose their readiness and sense of duty. And as soon as the other DGs start to sense this, they 

will loose their drive as well. And who could blame them for that? 
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So, to a large extent, the future of the IIA system lies in the hands of the other EU institutions. It hinges on 

what they will do (how they will use the Commission’s IAs in their decision-making process, but also 

whether they will develop their own practice for conducting IAs on substantial amendments). 

   Chapter 4 showed that hitherto the ‘inter-institutionalisation’ of the IIA procedure has been quite 

problematic. The EP has carried out only 5 IAs on substantial amendments so far, and the track record of the 

Council has been even more disappointing in this respect, with only one attempt (that largely failed). Instead 

of carrying out their own IAs, the two institutions seem to develop methods for incorporating Commission 

IAs into their decision-making process. However, it is all still very premature and fluid. Only time can tell 

how things will really evolve.      

   But the institutional features of both the EP and the Council suggest a rather ‘tricky future’ for the IIA 

system. The decision-making culture within each of the two institutions does not seem particularly apt for 

making use of impact assessments.  

   The EP’s decision making culture is highly politicized by its very nature, what makes it difficult to use 

‘evidence’ as the new foundation for its decisions. MEPs fear that IAs will tie their hands. And right the EP 

is famous for not letting its prerogatives be curtailed. However, if the EP gets the impression that IAs can 

help the EP to expand its influence, the IA procedure will possibly find fertile soil. There seems to be a fair 

chance that the EP will use its right to carry out own impact assessments to ‘underpin’ its calls for respecting 

public interests. There seems to prevail an idea that the impacts of legislation that are difficult to quantify and 

monetize (health, safety and other social effects) are too often underexposed in decision-making. IAs could 

help the EP to underpin amendments that call for more attention to these kind of issues (the EP has already 

experimented with IA in this way). It makes you wonder though whether such a new habit will contribute to 

the Better Regulation-objective of making EU legislation less complicated and less burdensome, and whether 

it will help to speed up the legislative process. 
 

The bargaining-culture that has always distinguished the Council also seems to be at odds with the use of 

IAs. Some have stated that ‘compromise will not be put at risk by evidence’. In the upcoming years, the 

Council will have to prove though that it hasn’t just paid lip service to the objectives of the Better Regulation 

agenda. When deciding upon concrete legislative proposals, it will have to display its readiness to set aside 

certain ‘narrow’ sectoral and national interests in favour of the ‘higher’ objectives of Better Regulation. 

   National delegates will play an important role in this process. Not only when attending Council Working 

Groups, but also when participating in Comitology meetings. They will have to take the findings of the 

Commission’s IAs into account when determining the details of EU legislation. National governments have a 

responsibility in this respect of course. They must be prepared to let the ‘evidence’ of IAs prevail over their 

particularistic interests, and instruct their delegates accordingly. This might become easier as soon as 

Member States set up their own procedures for dealing with impact assessments. It will allow national 

officials to apply a similar frame of reference at both the European level and national level. 
 

Let’s shift the focus therefore to the role of the member state level in the European Better Regulation 

campaign so far. 
 

4.3 ‘Between’ the institutions: securing Member State commitment 

It was already said that an intrinsic part of the Better Regulation agenda seems to be the dynamic of ever 

accumulating ambitions accompanied by an ever broadening scope of policies. When institutional reforms 

won't keep up with this capricious agenda, this might pose a serious threat to the actual implementation of 

the Better Regulation agenda. However, at the same time, it appears to be a necessary strategy for keeping 

everybody on board. 

   The most difficult part of horizontal policy operations in a multi-level governance system, is to ensure the 

full cooperation of any of the players involved. This is not only a challenge that has to be dealt with within 

the own bureaucratic organization. It's a problem found at the level of the ‘system’ as well (between 

organizations). In the latter case, the main question is how to make sure that all institutions involved 
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experience the same motivation and readiness to make the necessary adjustments within their own sphere of 

competence. Applied to the European Better Regulation agenda, this implies mostly how to ascertain the full 

cooperation of the Member States? How to inspire them to make certain adjustments as well? 

   The shift in 2005, in the ambitions and make up of the European Better Regulation agenda seems to have been 

an attempt to ‘connect’ to the interests of the Member States. Whereas arguably the Commission’s main interest 

in Better Regulation has been the successful implementation of the IIA system, the Member States seem to have 

been less interested in the blessings of impact assessments. At least, they lacked the Commission's Begeisterung. 

Instead, they have displayed a particular interest in cutting down regulatory burdens imposed on businesses.  

   Thus, to safeguard the full support of the Member States, the EU had to make a move that would appeal to 

these more economic interests. A group of Member States explicitly called for such a redirection of the Better 

Regulation agenda, and the Commission understood that this was a necessary step to make. At least if the 

Commission wanted the implementation of the Better Regulation agenda to succeed, a more economic focus 

was needed to reinvigorate the momentum. The result has been an even more challenging policy agenda than 

beforehand. On top of the challenge of implementing a successful IIA system, the Commission is now also in 

charge of an ambitious reduction programme to cut down administrative burdens with 25% by the year 2012. 

But it can count on the full co-operation of the Member States this time. 

 
5. Convergence, but in what direction? 

It is interesting that the Netherlands have played an important role in the redirection of the European Better 

Regulation agenda (starting in 2004). By gaining the support of some important fellow Member States, the 

Dutch government managed to shift the focus of the EU's agenda to encompass administrative burden 

reduction as well. This was deemed necessary by the Dutch government to make European developments 

connect better to the national efforts in the field of Better Regulation.  

   Quite a remarkable achievement, in particular when taking into account that neo-institutional theory 

predicts that convergence follows the principle of the lower level adapting to the higher level, instead of the 

other way around. Is this then ‘grist to the mill’ of liberal intergovernmentalism - that national policy 

preferences ultimately constitute the ‘demand side’ that guides the course of developments at the European 

level? In a way it is, but it does not necessarily contradict an institutionalist interpretation.  

   That the Dutch government and its ‘brothers-in-arms’ succeeded to shift the balance in favour of their 

interest in administrative burden reduction only affirms and underlines the idea that the success of horizontal 

policy operations depends on the whole-hearted commitment of all actors involved. And right this 

interdependence commands that the interests of those actors with a relatively ‘loose’ sense of commitment 

need accommodation. In the multi-level context of the European Better Regulation, this applies mainly to the 

Member States. They need sufficient pampering to ensure that they will feel the same sense of urgency to 

make certain institutional adjustments at their own level needed to promote Better Regulation.  
 

Has the EU made the right move by doing this? What is a reinvigorated momentum worth, if it implies that 

political ambitions need to be raised to such a high level that successful implementation of the entire policy 

agenda becomes ever further out of reach? 

   The Dutch case seems hopeful in this respect. The ‘march’ of administrative burden reduction at the 

European level has had a parallel effect at the Dutch level in the sense that the national Better Regulation 

agenda has widened as well. The attention has shifted beyond mere administrative burden reduction. Slowly, 

the Dutch government is making steps in the field of integrating its impact assessment procedures and 

implementing it more firmly into regular policy making processes. Furthermore, the Dutch seem to make 

certain institutional adjustments that must allow national officials to take better account of European impact 

assessments when deliberating on European proposals.  

   Although most adjustments seems to be very cautious and incremental – it mainly comes down to 

‘upgrading’ pre-existing procedures -, they might prove to be very important steps in the light of the 

European Better Regulation operation. When integrated impact assessments become a more familiar tool at 
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the national level, this may contribute to a frame of reference among national officials that is ‘needed’ at the 

European level. After all, much of the success of the European Better Regulation agenda in the next couple of 

years will depend on a more intensive use of the Commission’s IAs during Council Working Groups and 

during Comitology meetings. The frame of reference that allows for such a new practice needs to be ‘grown’ 

and ‘cultivated’ at the national level, though. The Netherlands seem to make steps in this direction. But the 

next years will have to tell whether these adjustments are carried through at a sufficient pace. And apart from 

that, the Netherlands constitute only one Member State. The question is how things will evolve in other 

Member States that are maybe less interested in Better Regulation than are the Netherlands. 

 

6. Concluding remarks 

You could say that the EU is ‘caught in the act’ where it concerns the European Better Regulation agenda. 

The success of the entire European Better Regulation operation depends to a large extent on the readiness of 

all actors that together make up the European governance system to make ‘in concert’ certain adjustments to 

their institutional structures and to alter their working methods. This is a highly challenging undertaking, 

since bureaucratic institutions are infamous for their resistance to change.  

   What puts the EU in an impossible position is that the raising of ambitions and the broadening of the policy 

agenda is necessary on the one hand to ensure the full commitment and cooperation of all players - the 

Commission, the Council, the EP and the Member States -, whereas it is potentially disruptive on the other 

hand because it will impose an ever greater demand on the readiness of the different institutions to make the 

necessary adjustments. To complicate things even more, this ever growing need for action at all levels 

reinforces the need to keep up the momentum at a sufficient high level. The most effective way to do this is 

by raising the ambitions even more. In this respect, the EU seems to be ‘caught in the act’: as soon as the 

momentum around Better Regulation will start to falter, the success of the whole operation enters the danger 

zone. Thus the only way out is to keep up the momentum. However, whether this is conducive to the success 

of an operation that is already ambitious can be questioned. The next years will probably be decisive in this 

respect, especially with regard to what will happen in the Council. 
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Annex A.   

Withdrawal of pending proposals 

 

Figure 1.  Number of pending Commission proposals withdrawn between 1995 and 2006383 
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It is interesting what is being said by the Commission in 2004, in an attempt to analyze these 

figures: "If one takes into account intervals between the publication of the lists, the number of 

proposals withdrawn has decreased by more than a third. (…) It can be interpreted as the direct 

consequence of better preparation, better drafting and better programming coordination between 

the Commission and the Legislator."384 

                                                
383 Source: COM(1998) 345, p.2; Better Lawmaking Report 2004, 2005, 2006 
384 Cf. Better Lawmaking Report 2004, p.13 
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Annex B.   

Commission output 

 

Figure 1. Total number of CLWP proposals (legislative and non-legislative), 2003-2007385 

 

 

 

 

 

 

 

 

 

Figure 2.  Number of legislative CLWP proposals (white) and non-legislative CLWP 

proposals (black), 2003-2007386 

 

 

 

 

 

 

 

 

 

Figure 3. Proportion of non-legislative proposals to the total number of proposals387 

 

 

 

 

 

 

                                                
385 Figure 1. Source: CLWP's 2003-2007 (NB. Because of ambiguities in the work programmes, there may 
have risen misinterpretations. This may have resulted in certain deviations, measurement errors so to 
speak.) 

386 Figure 2. Source: CLWP's 2003-2007 
387 Figure 3. Source: CLWP's 2003-2007 
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Figure 4.  Number of "new" Commission proposals388 

 

 

 

 

 

 

 

 

Figure 5.  Number of 'principal legislation initiatives'389 

 

 

 

 

 

 

 

 

 

Figure 6.  Number of legislative proposals390 

 

                                                
388 Source: CSE(95) 580; COM(1998) 345; COM(1998) 715 
389 Source: COM(94) 533, p.4 
390 Source: Better Lawmaking Reports 
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Figure 7.  Number of Communications and Green Papers  

     relative to the number of legislative proposals391 

 

 

 

 

 

 

 

 

 

 

 

 

Figure 8. Number of White and Green Papers392 
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Figure 9. Number of communications and reports393 

 

 

 

 

 

 

 

                                                
391 Source: computations based on data from Better Lawmaking Reports '95-'06 
392 Source: Better Lawmaking Reports '95-'06 
393 Source: Better Lawmaking Reports '95-'06 
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Figure 10. Stage of adoption of legislative acts under the codecision procedure394  

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                
394 cf. SEC(2007) 737, p.33 
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Annex C. 

Integrated Impact Assessment 

 

Figure 11. Number of CLWP- and Roadmap-announced395 impact assessments, 2003-2008396 

 
 
 
 

 

 

 

 

 

 

 

 

 

 

Figure 12. Number of (Extended397) Impact Assessments completed between 2003-2007398 

 
 
 
 

 

 

 

 

 

 

 

                                                
395 Before 2005 extended impact assessments were being announced through the CLWP, from 2005 onwards 
the Commission has made use of Roadmaps for this purpose. The Roadmaps overlap to a great extent 
though with the CLWP of a certain year. 

396 Source: COM(2002) 590, p.25-28; COM(2003) 645, p.15-17; For the years 2005-2008 one can consult the 
Commission’s special impact assessment website, which hosts the annual roadmaps; 
http://ec.europa.eu/governance/impact/index_en.htm (January 2008). 

397 This only concerns the year 2003 and 2004 
398 Source: the Commission’s special Impact Assessment website, in particular the lists of ‘impact 

assessments carried out’; http://ec.europa.eu/governance/impact/index_en.htm (January 2008). 
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Figure 13.  Average number of pages of IA reports between 2003-2007 

 

 

Pearson's R = .277 (sig.=.000) 

 

 

Figure 14.  Relation between time and the number of pages of an IA report. Covering the 

period between the start of 2003 and the end of 2007399 

       

 
 

 

 

 

 

 

 

 

 

 

 

 

 

                                                
399 There is a positive correlation of Pearson's R = .277 (sig.=.000) between the number of pages and the time 
in months. 

Year No. of pages St.dev. 

   

2003 36 19,3 

2004 42 20,0 

2005 38 32,9 

2006 45 44,8 

2007 67 48,9 

   

Overall 49 41,9 
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Figure 15.  Difference in the average number of pages between the 57 reports scrutinized  

by the IAB and the 33 reports not scrutinized by the IAB. 

 

 

 

 

 

 

 

 

 

 

Figure 16. The number of IAs carried out by individual DGs between 2003 and 2007, 

including the average number of pages of the IA reports published by each 

and every DG 

 

DG Number of IA s carried out Average no. pages 

 2003-2007 2007 2006 2005 2004 2003  

        

TREN 37 12 9 12 1 3 42,89 

ENV 35 9 10 8 4 4 75,34 

JLS 30 9 8 12 1 0 57,23 

ENTR 29 19 2 5 2 1 35,83 

MARKT 21 5 6 4 5 1 79,19 

SANCO 20 8 7 4 0 1 47,75 

INFSO 16 4 5 3 2 2 62,31 

DEV 13 2 4 4 3 0 12,18 

EAC 12 3 2 3 4 0 45,42 

AGRI 11 3 3 2 1 2 62,09 

EMPL 11 3 2 2 2 2 30,36 

FISH 10 4 1 1 2 2 29,40 

TAXUD 9 2 3 4 0 0 40,89 

TRADE 4 2 1 1 0 0 34,00 

RELEX 4 0 1 2 0 1 14,00 

RTD 3 2 0 1 0 0 57,00 

REGIO 3 0 2 1 0 0 7,00 

JAI 3 0 0 0 2 1 28,67 

ENLARG 3 0 1 2 0 0 5,00 

COMP 2 0 0 2 0 0 25,50 

COMM 1 1 0 0 0 0 52,00 

ECFIN 1 0 0 0 0 1 57,00 

DG1/DG2 4 2 0 1 1 0 40,25 

        

Total 282 90 67 74 30 21 49,19 
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Figure 17. Number of dimensions for which the impacts are assessed, 2003-2006400 

 

 

 

 

 

 

 

 

 

Figure 18. Types of impact identified in impact assessments between 2003 and 2006401 

 

 

 

 

 

 

 

 

 

Figure 19.402  (1) Percentage of IAs quatifying impacts of a certain type, by year (2003-2006) 

                     (2)  Level of quantification (minimal/extensive) across the three pillars 

         

 

 

 

                                                
400 TEP 2007, Annex 2, p.41. The TEP evaluation found that external stakeholders are more critical on the IA 
system's balance than are Commission officials. But that doesn't mean that stakeholders automatically 
worry about the declining attention for environmental impacts. "Regarding the question of which pillar 
requires more attention, it is little surprising that stakeholders with a vested interest mostly thought that the 
analysis of impacts in "their" pillar should be more in-depth.", cf. TEP 2007, p.43-44 

401 cf. TEP 2007, p.82. See also Annex 2, p.41 
402 TEP 2007, p.39-47 
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Figure 20. Percentage of IAs with 'some form' of monetization, by year (2003-2006) 

 

 

 

 

 

 

 

Figure 21.403  (1) Average number of policy options presented, and analysed consequently 

         (2) Percentage of IAs that presented a "no policy"-option 

  

 

         (3) Number of policy options presented in IA reports 

         (4) Proportion of options that is subsequently also being analysed 

 

 

 

 

 

 

 

 

 

 

                                                
403 cf. TEP 2007, Annex 2, p.35 and p.37 
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Annex D.  

The Dutch administrative burden reduction programme 

 

Not long before the end of its period, the third Balkenende cabinet resigned. It could therefore not 

completely finish the whole operation. However, the succeeding cabinet promised to finish the job 

started under the former cabinet. A few months before the end of 2006 it presented the 

accomplishments of the operation to that moment in time, together with the planned reduction 

measures that were on the roll and had to deliver in the year to come. 

 

Figure 22. Overview of Administrative Burden Reduction by Ministry by Year.404 

 

Ministry Baseline measurement 
of administrative costs 
on 31 December 2002 

Reduction 
at the end of 

2005 

Reduction 
at the end of 

2006 

Reduction 
at the end of 

2007 

Reduction relative 
to baseline 

measurement 

      

Financien 4325 -646 -786 -915 -21,16 

SZW 2533 -388 -541 -680 -26,85 

VWS 3192 +1 -676 -755 -23,65 

Justitie 2500 -60 -144 -903 -36,12 

VROM 1714 -96 -160 -519 -30,28 

V&W 923 -137 -197 -264 -28,60 

EZ 672 -28 -43 -60 -8,93 

LNV 430 -122 -148 -158 -36,74 

OC&W 18 -0,2 -0,5 -5 -27,77 

BZK 9 +14 +13 +9 +100,00 

      

Total net reduction 16316 -1463 -2697 -4251 -26,05 

Percentage 100 -9 -16,4 -25,9  

 

 

                                                
404 Source: Zalm 2006, p.108 


